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ADVERTISEMENT. 


Some  years  ilgo,  the  Author  having  ocicasioii,  ia 
the  course  of  his  professional  duty,  to  take  notes 
of  the  opinions  of  the  Judges  of  our  Supreme 
Courts*  in  several  c£  the  following  cases,  was  led 
to  think,  from  the  advantages  in  point  of  fulness 
and  accuracy  which  the  habit  of  writing  short* 
hand  afforded*  that  the  publication  of  these  opi- 
nions* with  Reports  of  the  Gases*  might  not  be  un-« 
acceptable*  either  to  the  Profession*  or  perhaps* 
in  sotae  instances,  to  the  general  reader.  With 
this  view*  he  proceeded  to  enlarge  his  matter*  by 
the  addition  of  the  most  important  cases*  from 
time  to  time*  as  they  happened  to  occur ;  select- 
ing chiefly  such  as*  being  rather  of  a  popular  na« 
tufe*  might  have  an  interest  beyond  what  mere 
technical  questions  can  ever  possess ;  and  adding^ 
for  the  same  reason*  the  Trials  and  other  proceed^ 
ings  before  the  High  Court  of  Justiciary.  Thd 
whole  is  now  offered  as  a  specimen  of  what  the 
Author  jdiay  probably  continue*  if  the  present  at^ 
tempt  shotdd  meet  with  the  public  approbation* 
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THE  CASE 


or 


JOHN  ANDREW,  SHOEMAKER  IN  MAYBOLE, 


AXSAINtT 


JOHN  MURDOCH,  SHERIFF-SUBSTITUTE  OF  AYRSHIRE* 

Lr  the  yilUgie  of  Hajbole  in  ATrshire,  a  societj  of  Free-  igoo. 
Masoas  had  cKistei  for  soipf  time  j^yious  to  the  year  1800, 
under  the  naoie  of  the  Rpj^l  Areh  Lodge.  In  the  course 
of  that  year,  eertwin  reporte  were  emulated  of  a  nature  very 
unfarourable  to  the  pharacter  pf  this  a«aociation ;  the  mem- 
bers of  which,  it  was  ^aid,  OEiade  use  of  the  profession  of 
Fiee-Mafpmy  jooerely  as  a  cover  for  principles  hostile  to  the 
government  and  religion  of  the  country.  Some  such  state- 
ments having  attracted  the  notice  of  the  Procurator-fiscal  for 
the  county  of  Ayr,  he  was  induced  to  present  a  petition  to 
Mr  John  Murdoch,  Sheriff-substitute  of  that  county,  cbarg- 
iiig  John  Andrew^  shoemofcer,  and  Robert  Bamsay,  cart- 
wright^  both  in  Maybok>  members  of  the  Masonr  Lodge, 


^1 
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/ 

1800.   with  sedition,  and  with  administering  unlawful  oaths  ;  and 
praying  for  a  warrant  to  apprehend  them,  and  certain  othei' 
persons,  in  order  that  inquiry  might  be  made  into  the  fact3« 
Upon  the  38th  of  June,  the  SherifT-substitute  granted  a 
warrant  to  this  purpose ;  in  consequence  of  which,  upon  the 
SOth,  Andrew  and  Ramsay  were  both  apprehended  at  May-< 
bole,  and  underwent  an  examination  before  him.     Three 
other  persons  were  also  examined ;  and,  upon  closing  the 
inquiry,  Andrew  and  Ramsay  were  both  marched,  under  a 
inilitary  guard,  to  the  town  of  Ayr,  by  virtue  of  the  fol- 
.  lowing  warrant,  granted  at  the  time,  and  sent  along  with 
them: 

<  Maybole^  30tk  Jime^  1800. 
<  Gentlemen, 

'  You  will  please  receive  and  detain  in 

w 

f  your  tolbooth,  the  persons  of  John  Andrew,  shoemaker, . 
^  and  Robert  Ramsay,  cartwright,  both  in  Maybole,  ac- 
^  cused  of  seditious  practices,  until  they  shall  be  liberated 
^  in  due  course  of  law ; — ^foi^  which  this  shall  be  your  war* 
<  rant.  And  you  are  requested  to  put  these  two  persons  in* 
^  to  separate  apartments  in  your  jail,  that  they  may  have 
/  no  communication  with  each  other,  nor  with  any  other 
^  person  without  your  liberty. — I  am^  Gentlemen, 

Your  most  obedient  servant^ 

(Signed)  John  Murdoch. 


To  the  Hon,  the  Magistrates  of  Aj/r^ 
and  Keepers  of  their  Tolbooth? 


} 


Under  the  authority  of  this  warrant  these  persons  were 
lodged  in  the  tolbooth  of  Ayr,  and  their  imprisonment  ia 
recorded  as  follows  in  the  town  books : 
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• 

<  Ayt^  30<A  jymty  1800.  1800. 

^  Then  the  persons  of  John  Andrew,  shoemaker,  and 

*  Robert  Ramsay,  cartwri^t,  both  in  Maybole,  were  in- 

*  carcerated  in  Ayr  tolbooth,  as  being  accused  of  seditious 

<  practices^  therein  to  reujain  until  liberate  in  due  course  of 
^  taw,  in  terms  of  a  warrant  granted  bj  John  Murdoch, 
'  Esq.  SherifT-substitute  of  Ayrshire,  as  the  same,  lodged. 
^  among  the  town  records,  bears.— -Extracted  from  the  re- 
'  cord  of  incarcerations,  liberations,  &c.  kept  within  the 

*  burgh. of  Ayr,  at  Ayr,  the  7th  February,  1801,  by 

(Signed)         David  Lbmond,  Tawn-Ckrk.'* 

It  has  been  said,  that  the  proper  warrant  of  commitment 
granted  by  the  Sheriff  upon  this  occasion,  was  not  the  war- 
rant, or  letter,  to.  the  Magistrates  of  Ayr,  but  a  writing  an- 
Bexed  to  the  precognition  of  the  following  tenor : 

<  Eoiem  die. 

.  ^  The  Sheriff  having  considered  the  foregoing  declara* 

<  tions  of  John  Andrew  and  Robert  Ramsay,  also  emitted 
\  before  him  this  day,  he  grants  warrant  to 

<  officers,  and  other  assistants, 
^  to  apprehend  the  persons  of  the  said  John  Andrew  and 
^  Robert  Ramsay,-  and  to  carry  them  to,  and  incarcerate 
'  them  within,  the  tolbooth  of  Ayr,  therein  to  remain  until 
^  they  shall  be  farther  examined  aneiit  the  crimes  of  vvhich 
^  they  are  accused ;  and  grants  warrant  to  the  Magistrates 
'  of  Ayr,  and  keepers  of  their  tolbooth,  to  receive  and  de- 
'.  tain  them  accordingly.^ 

Whether  this  writing  was  in  reality  annexed  to  thie  tt^ 
^goition  at  the  time  is  not  exactly  known ;  but  it  is  qiutc 

a8 
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fSOO*.  certain,  tbat  U  tier^r  wa*  cotemunicated  to  the  parties,  nof 
transmitted  to  the  Magistrates  of  Ayr,  whose  onlj  authdrir 
ty  for  detaining  the  prisoners  was  the  warrant,  or  letter,  of 
the  flOth  June,  direeting  them  to  be  confined  nntil  liberated 
in  due  course  of  law.  The  imprisonment  was  recorded  iir 
terms  of  that  warrant ;  and,  in  compliance  with  its  other  ih-» 
jttnctionst  the  parties  were  confined  in  separate  apartments, 
denied  the  use  of  pen  and  ink,  and  interdicted  -from  all 
communication  with  each  other,  or  with  their  friends. 

Upon  the  9d  of  July,  they  presented  petitions  to  Mr 
Murdoch,  praying  to  be  admitted  to  bail,  to  the  extent  of 
any*sum  be  himself  might  be  pleased  to  fix.  But  as  he  had 
transmitted  the  precognition  to  the  Crown  Counsel  for  their 
direetions,  he  refused,  or  defayed,  to  give  answer  to  theser 
af^lications  until  the  9th  of  July^  wh^  he  made  the  fol- 
lowing order  upon  each  of  their  petitions :  ^  In  regard  the 
^  petitioner  is  only  incarcerated  until  farther  examination, 
^  and  that  the  precognition  taken  against  him  is  transmit^ 
<  tad  to  the  crown  lawy^s,  he  delays  giving  any  deliver^ 
^  ance  upon  the  petition.^ 

In  the  mean  time  the  prisoners  were  kept  in  close  con-* 
finement  until  the  12th  of  July,  when  Mr  Murdoch  gave 
jud^ent  upon  their  petitions  as  follows :  <  Having  heard 
^oih  the  King'is  Counsel,  and  having  considered  the  fore-' 
going  petition,  finds  the  crimen  for  which  the  petitioner 
is  incarcerated  are  bailable,  and  allows  him  to  find  suffi- 
cient caution  acted  in  the  Sherifi-court  books  of  Ayr» 
that  he  shall  answer  to  any  prosecution  to  be  brought 
against  him  for  the  alleged  crimes,  mentioned  in  the  peti* 
tion,  at  yiy  time  within  six  mbnths  fjcom  the  date  of  the* 
^iiaB^boad,  to  be  granted  for  that  purpose,  and  that  under 
the  penalty  of  L.  60  sterling ;  and,  upon  his  finding  suck 
caution,  ordains  him  to  be  liberated  from  prison.^ 
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The  prisoners  immediately  found  bail,  and  were  liberated 
the  same  daj.  Thej  were  afterwards  tried  at  the  Circuit 
Court  held  at  kyv,  in  autumn  1800,  upon  the  charge  of 
administering  unlawful  oaths,  and  acquitted  by  an  unanl- 
nous  verdict  of  the  jury.  The  prisoner  Andrew,  then 
brought  an  action  of  wrongous  imprisonment  against  Mr 
Murdoch,  concluding  for  the  penalties  fixed  by  the  act^ 
1701,  or,  at  least,  for  damage  on  account  of  oppression  at 
conmum  law.  The  action  was  founded  upon  the  following 
clause  of  the  statute :  <  That  it  shall  be  lawful  for  the  pri- 
soner,  or  person  ordered  to  be  imprisoned,  to  apply  to 
the  committer^  or  Commissioners  of  Justiciary,  or  other 
Judge  competent,  for  cognition  of  the  crime,  and  ofkst  to 
find  caution,  that  the  said  prisoner,  or  person  ordered  to 
be  imprisoned,'  shall  appear  and  answer  to  any  libel  that 
shall  be  offered  against  him,  fo^  the  crime  or  ofi^nce 
wherewith  he  is  charged,  at  any  time  within  the  space 
of  six  months,  and  that  under  such  a  penalty  as  the  said 
committer,  or  the  Lords  of  Justiciary,  or  other  ^  Judge 
competent,  shall  modify  and  appoint ;  and  that,  upon  the 
said  application,  the  said  committer  or  Lords  of  Justiciary, 
or  other  Judge  competent,  shall  first  cognosce  whether  the 
crime  be  capital  or  not,  in  order  to  the  finding  bailallenarly, 
and,  if  bailable,  that  he  or  they  shall  be  obliged  to  modify 
the  sum  for  which  the  bail  is  to  be  found,  within  twenty-four 
^  hours  after  the  said  petition  is  presented  to  him  or  them  respsc^, 

*  Hvdy ;  the  sum  for  which  bail  is  to  be  found  not  exceeding 
^  6000  merks  for  a  nobleman ;  3000  for  a  landed  gentle«^ 

#  man ;  1000  for  any  other  gentleman  and  burgess ;  and 
t  300  for  every  other  inferior  person  ;—>under  pain  of 
f  wrongous  imprisonment.'* 

It  is  also  enacted,  by  wother  dause^  <  Tl^t  the  pau\ 
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1800.  ^  of  wrongous  imprisonment  shall  be  L.  6000  Scots  for  it 
nobleman ;   L.  4000  for  a  landed  goatleman ;   L.  20001^ 

<  for  any  other  gentleman  or  burgess ;  and  L.  400  for 
'  other  persons;   and  if  any  prisoner  be  detained  after 

*  elapsing  of  the  respective  days,  in  manner  before  desoribn 

*  ed,  for  obtaining  his  liberty,  the  Judges,  Magistrates,  or. 
^  others,  wrongously  detaining  htm,  shall  be  liable  in  the 
^  pains  following,  viz.  the  sum  of  L.  100  Scot^for  each  dey^i 
^  for  a  nobleman ;  L.66«  13s,  4d.  for  a  landed  gentleman  ; 
^  L.33.  6s.  8d.  for  other  gentlemen  and  burgess ;  and  L.6. 
^  13s.  4d.  for  other  persons ;  and  further,  shall  lose  their 

*  offices  of  public  trust,  by  and  attonr  the  pains  above. 

*  specified,  and  the  penalty  to  belong  to  the  party  impri- 

<  soned,  and  process  to  be  competent  for  th^  same  befdre 

<  the  Lords  of  his  M&jesty^^  Privy  Council,  or  before  the 

*  Lords  of  Council  and  Session,  to  be  discussed  by  them 
^  summarily,  without  abiding  the  course  of  the  roll ;  and 
^  it  is  declared,  that  the  penalties  shall  not  be  modified  hy 
f  any  power  whatever.' 

.  In  defence  to  thi^  action,  Mr  Murdoch,  the  -defender^ 
pleaded,  1st,  That  the  pursuer  was  imprisoned  for  farther 
examination,  and  was  consequently  not  entitled  to  be  ib-s 
leased  upon  bail  until  thi&  inquiry  should  be  finished  ;  Sdly, 
He  pleaded  upon  the  statute  39th  Geo.  III.  c.  49.  which, 
after  fixing  the  bail  for  all  persons  in  inferior  situations  at 
L,60  sterling,  proceeds  to  enact,  ^  That  in  all  cases  where 
^  any  person  shall  be  imprisoned  on  a  charge  fo^  being 
^  guilty  of  the  crime  of  sedition,  it  shall  and  may  be  law- 

<  ful  for  the  Judges  of  the  Court  of  Justiciary,  or  any  one 
^  of  them,  on  an  application  for  that  purpose,  in  the  name 
^  of  his  Majesty^s  Advocate,  to  extend  the  bail  respectivelyi 
]  herein  directed  to  be  taken  beyond  the  svipiB  above,  spoci^ 
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*  fied,  to  .such  amount  as,  under  all  the  circumstances  of  1800. 

<  the  case,  the  Court  or  other  Judge  thereof,  shall  consider 
^  sufficient  for  insuring  the  attendance,  or  the  i4[)pearance 

*  of  the  person  accused  on  the  day  of  trial  $  provided  alwaysy 

<  that  nothing  herein  contained  shall  extend,  or  be  construed 
'  to  extend,  to  deprive  such  person  of  the  other  benefits  of 
*:  the  acts  aboTe-mentioned,  and  particularij  of  his  forcing 
'  on  the  day  of  trial,  as  especially  directed  by  the  act  of  the 
^  Parliament  of  Scotland,  first  abo^pe  recited.^ 

This  clause,  he  argued,  entitled  him  to  lay  the  precogni- 
tion before  the  Lord  Advocate,  that  an  opportunity  might 
be  afforded  of  applying  to  the  Court  of  Justiciary  for  an 
extension  of  the  bail ;  and  he  cont^ded,  that  it  was  his 
duty  to  detain  tjiie  prisoner  in  the  mean  time  until  his  Lord^ 
ship^s  determination  should  be  known^ 

The  cause  came  before  Lord  Armadale,  as  Lord  Ordinary; 
who,  upQU  hearing  counsel,  decided  it  in  favour  of  the  de- 
fender, and  found  hiin  entitled  to  expences.  This  judgment 
Tras  brought  under  his  Lordship^s  review  by  a  representation 
for  the  pursuer,  but  was  affirmed  by  hii  Lordship. 

The  pigrsuer  then  presented  a  petition  to  the  Court,  com-*, 
plaining  of  these  JMd^ments,  to  which. answers  were  given 
in  for  the  defender ;  wherO)  among  other  staUsnents,  he 
denied  that  th^  petition  for  bail  was  presented  to  him  until 
the  9th  July,  in  place  of  the  2d  as  stated  by  the  pursuer. 
Upon  considering  the  ca^,  the  CcHirt  refused  the  petition, 
and  affirmed  the  sentence  of  the  Lord  Ordinary..  The 
pursuer  presented  ai^other  petition,  in  which  he  offered  to 
prove,  that  the  petition  for  bail  was  presented  on  the  2d  of 
July,  by  the  evidence  of  the  clerk  of  Court,  and  of  the 
under  clerks;  by  the  books  kept  in  the  Sheriff-clerk's  office  ; 
^d  b^  the  evidence  of  the  persons  who  prepared  the  peU-i 
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1800.  tioiiy  and  their  thrk^.  The  defender  lodged  answert  td  thU 
"^  petition;  and^  lipon  again  deliberating  on  the  case,  the  Court 
were  considerablj  divided  in  opinion,  in  consequence  of 
which)  and  of  the  great  impbrtance  of  the  question  at  issoe, 
ihej  appointed  couhsePto  be  heard  upon  the  subject  in 
theil*  own  presence.  Counsel  were  accordingly  heard  od 
both  sides,  and  the  following  is  a  brief  outline  of  their  lead-* 
ing  arguments. 

While  the  ihipbrtance  of  a  question  so  deeply  afiecttug 
the  degree  of  personal  protection  afforded  by  the  law,  was 
on  all  hands  admitted,  it  was  maintained  for  the  pursuer, 
that  the  act  1701  ought  to  be  liberally  construed  in  favour 
of  the.  prisoner,  not  ouly  as  its  declared  intention  is  to  se- 
eure  the  Uberty  of  the  subject,  but  as  it  proceeds  upon  a 
jealousy  of  the  judicial  power.  Its  commands,  it  was  said,~ 
arie  express  and  absolute,  that  the  Judge  shall  proceed  to, 
determine  whether  the  offence  be  capital  qr  not,  and,  if  not 
capital,  shall  fix  the  extent  of  the  bail  in  twenty-four  hours 
after  the  prisoner  presents  his  application ;  but  instead  of 
twenty-four  hours,  it  was  maintained  that  the  defender  had 
delayed  fixing  the  bail  Sot  ten  days,  and  by  his  own  con-r 
fession  for  three  days.  Such  a  delay,  it  was  contended,  waa 
Slot  warranted  by  the  terms  of  the  act  .of  the  39th  of  the 
King,  which  simply  authorised  the  Lord  Advocate  to  apply 
to  the  Court  of  Justiciary  for  an  extension  of  the  bail— «a 
measure  attended  with  no  difiicidty,  though  the  accused 
should  in  the  mean  time  be  at  large  •  upon  caution ;  but 
which  contains  nothing  to  justify  his  detention  in  prison,  du- 
ring the  dependence  of  unlimited  communications  and  discus- 
sions  between  inferior  Magistrates  and  the  Crown  Counsel, 
ns  to  the  extent  of  the  bail.  Any  construction  of  the  act  of 
the  39tii  whichjcould  warrant  such  proceedings,  would,  it 


A0AIKST  THB  illilUV9-6tmMtTtJTB  Of  AVRSHIU.  9 

# 

V 

ns  said,  opeftite  as  a  repeal  of  the  act  1701,  in  the  Tery  I80& 
face  of  an  express  reaeivation  to  the  accused  of  all  the 
benefits  arising  from  that  statute ;  by  which  means  the  act 
of  the  39th  woiild  be  made  to  destroy  what  it  professes  to 
ate,  and  in  place  of  being  an  intelligible  amendment  upon 
the  statute  ITOl,  must,  in  one  and  the  same  sentence,  be 
JieM  to  confirm  and  annul  it. 

I  •  .  - 

That  the  prisoner  was  fully  committed  for  trial,  and  not 
for  further  examination,  was  maintained  to  be  evident  from 
the  terms  of  the  warrant  or  letter  to  the  Magistrates  of 
Ayr,  directing  him  to  be  detained  until  liberated  in  due 
course  of  law,  which,  it  was  said,  is  the  proper  and  the  only 
foftn  of  a  warrant  of  commitment  for  trial ;  since  every 
commitment  for. further  examination,  i4^.in  practice  so 
described  in  the  warrant,  and  of  this  it  was  said  the  defen- 
der himself  must  have  been  fully  conspous,  inasmuch  as  in 
the  writing  annexed  to  the  precognition,  he  had  given  an 
example  of  a  warrant  of  commitment  for  further  examina- 
tion, in  which  that  quality  is  expressly  stated.  At  all  events 
it  was  argued,  that  the  act  T701  makes  no  distinction  in 
the  article  of  bail,  between  commitments  for  trial,  and  com- 
mitments  for  further  examination ;  in  which  last  case,  the 
prisoner,  it  was  maintained,  is  just  as  much  entitled  to  libe- 
ration upon  bail  *as  in  the  first. 

On  the  other  hand,  it  was  contended  for  the  defender, 
that  the  petition  for  bail  was  not  presented  to  him  until  the 
9th,  in  place  of  the  2d  of  July  as  was  alleged,  and  that  as 
he  gave  a  deliverance  upon  it  within  twenty-four  hours, 
he  had  complied  with .  the  provisions  of  the  statute. 
The  prisoner,  it  was  said,  was  not  entitled  to  bail,  see- 
ing that  he  was  committed  for  fuither  examination ;  and 

us  was  proved  by  reference  to  the  terms  of  the  writing 
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annexed  to  the  precognition,  which  was  maintained  to  h^ 
the  original  and  proper  warrant,  and  which  expresslj  4e*^ 
scribes  the  commitnient  to  be  of  that  nature.  The  otheir* 
warrant,  address^  to  tlie  Magistrates  of  Ayr,  directing 
them  to  detain  the  prisoner  until  liberated  in  due  course  of 
laWf  must,  it  was  said,  be  construed  agreeably  to  the  former 
warrant ;  and  at  any  rate,  it  was  argued,  that  there  ia  no^ 
thing  in  these  words  to  fix  the  commitnient  to  be  for  trial> 
in  place  of  for  further  examination. 

Holding  the  commitment,  therefore,  to  haye  been  for- 
farther  examination,  it  was  contended,  that  a  prisoner  in 
such  circumstances  is.  not  ^ititled  to  be  liberated  upon  bail, 
since  time  must  be  allowed,  )}y  the  examination  pf  witnesses^, 
or  otherwise,^  ^  investigating  the  grounds  ^f  suspicion 
against  him.  for  this  puqpose,  it  may  be  necessary  to  ex«> 
amine  many  witnesses ;  these  witnesses  may  reside  at  a 
distance ;  the  inquiry  may  be  extended  to  very  great  lengthy 
or  may  lead  to  other  inquiries ;  and  to  say  that  all  thisL 
must  be  closed  in  the  space  of  twenty-four  hours,  is  Uk 
speak  without  due  reflection  upon  the  nature  of  such  trail*, 
sactions.  It  was  farther  maintained,  tht^t  from  the  express, 
terms  of  the  act  1701,  it  is  confined  exclusively  to  warranty 
of  commitment  for  trials 

Upon  this  state  of  the  pleadings,  the  opinions  of  th% 
Judges  were  delivered  as  follows : 

LORD  JUSTICE  CLERK. 

I  hove  considered  this  case  with  all  the  attention  in  mj 
power ;  and  when  I  say  this,  I  would  be  understood  tc^ 
mean,  that  this  is  not  the  first  time  that  I  have  considered 
it,  and  that  I  have  not  considered  it  solely  with  reference 
to  this  question.    I  considered  the  act  of  Parliament,  as^ 
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ifae  meaning  of  which  most  of  our  opinions  in  this  case  1800. 
must  be  formed,  soon  after  it  was  passed ;  and  I  have  be- 
stowed much  reflection  upon  it  occasionally  since  that  pe- 
riod. The  opinion,  therefore,  which  I  have  formed,  whe- 
ther right  or  wrong,  is  at  least  the  most  deliberate  opinion 
I  am  capable  of  forming ;  as  it  is  the  result  of  mj  own 
meditation,  enlightened  as  it  has  been  by  the  Arguments  of 
the  bar.  I  shall. not  detain  your  Lordships  with  any  affec- 
ted professions  of  attachment  to  liberty.  A  person  of  a 
liberal  education,  who  has  lived  so  long  as  I  have  done 
under  this  firee  constitution,  if  he  is.  not  attached  to  liberty, 
must  be  a  fool  indeed ;  and  if  he  accept  of  an  office  in  any 
department  of  the  administration  of  that  constitution,  with- 
out being  determined  to  protect  liberty,  he  must  be  some- 
thing worse  than  a  fool.  Whether,  therefore,  my  opinion 
be  right  or  wrong,  taking  perfect  credit  to  myself  for  my 
intentions,  I  sl|^l  proceed  to  give  the  reasons  on  which  that 
opinion  is  founded. 

I  am  of  opinion,  that  Mr  Murdoch  must  be  assoilzied 
from  this  action.  But,  before  I  enter  more  particularly 
into  the  merits  of  the  case,  allow  me  to  make  a  few  obser- 
vations upon  some  general  topics  that  have  been  incidentally 
connected  with  it.  And,  first,  with  regard  to  the  act  1701, 
I  do  think'it  a  most  noble  and  wise  act.  I  think  it  wise, 
because  it  is  practical,  and  because  the  people  of  this  country, 
after  the  experience  of  a  hundred  years,  have,  under  it,  had^ 
as  much  liberty  as  human  nature  seems  capable  of  enjoying. 
B«t  I  cannot  be  blind  to  the  defects  of  this  act ;  nor  can 
X  consider  it  of  so  excessively  sacred  a  nature,  as  that  it  is 
not  to  be  touched,  and  that  we  must  fastidiously  abstain 
from  any  given  (pinion,  merely  because  it  may,  by  some 
^jCrpn^ous  construction,  be  held  to  be  an  infringement  of 
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1800.  that  act  Our  brethern  in  the  other  end  of  the  Island 
enjoj  as  much  liberty  as  we  do ;  though,  I  believe,  in  some 
respects,  with  all  their  fondness  for  their  own  peculiar  forms 
and  lawsj  they^have  not  such  wise  provisions  upon  the 
nubject  Bfi  are  contained  in  the  act  1701,  But  this  act  is  in 
some  particulars  extremely  imperfect,  at  least,  very  incor* 
rectly  worded ;  and  I  do  not  know,  at  this  moment,  another 
act  in  the  whole  statute-book  on  which  greater  doubts  or 
more  difficult  questicms  may  arise.  I  think  i^t  is  a  very  imn 
perfect  enactment  in  its  provisions  as  to  this  matter  of  bail ; 
and  the  legislature,  by  attempting  to  do  every  thing,  have 
of  course  fallen  into  the  grossest  errors.  Our  ancestors,  at 
the  Revolution,  declared,  that  exorbitant  hail  was  contrarjr  ^ 
to  law ;  and  with  this  general  direction  they  left  it  to  the 
discretion  of  the  Judge,  subject  to  heavy  responsibility,  to^- 
exdct  bail  according  to  the  circumstances  of  each  case. 
The  framers  of  the  act  1701  thought  they^k^ould  be  more 
secure ;  and  they  pro<;eeded  to  fi^  the  maximum  on  a  prin^ 
ciple  most  unequal,  most  unjust,  and  most  absurd.  They 
declared,  that  it  should  be  so  much  for  a  nobleman,  sot 
much  for  a  landed  gentleman,  so  much  for  other  gentlem^n^ 
and  so  much  for  burgesses,  &e.  without  regard  to  their 
fortunes,  the  nature  of  the  punishment  to  be  awarded^  or 
of  the  crime  of  which  they  were  accused.  If  it  is  possible 
to  suppose  any  one  principle  piore  unjust  than  another,  as 
to  the  regulation  of  bail,  it  is  the  rank  of  the  parties.  A 
nobleman  is  obliged  to  find  bail  to  the  same  ainount  whethec^ 
poor  or  rich.  Many  of  them  are  poorer  than  landed  gentle-^ 
men ;  many  landed  gentlemen  are  poorer  than  burgesses. 
If  it  had  been  necessary  to  fix  the  bail  in  any  case,  they 
eu^t  to  have  fixed  the  minimum,  leaving  the  Judge  to  ac| 
in  other  casies  according  to  his  discretion ;  subject  to  the 
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^encTftl  declaration^  that  excessive  bail  is  contrary  to  law.  1800. 
Bat  the  idea  of  fixing  a  certain  sum,  as  the  bail  for  every 
rank  and  condition  of  life,  is  perfectly  absurd.  An  act  of 
that  kind  most  necessarily  become  unequal  by  the  altera- 
tions in  the  value  of  money  ;  and  this  has  actually  occurred 
in  relation  to  this  act  1701,  which  has  rendered  a  new  act 
necessary,  by  which,  in  the  case  of  sedition,  the  Court  of 
Justiciary  has  been  vested  with  a  power  of  increasing  the 
baiL  Therefore,  I  apprehend,  that  this  act,  which  we  are 
now  to  consiaeras  explanatory  of  the  act  1701,  is  founded 
upon  the  sounder  principle  of  the  two ;  a  principle,  as  I 
conceive,  better  calculated  to  maintain  liberty,  which  is 
nothing  but  the  protection!  of  the  few  and  the  weak,  against 
the  many  and  the  strong.  I  have,  therefore,  no  favour  for 
the  act  1701  in  so  far  as  regards  the  provisions  as  to  baiL 
But  if  I  si^  another  act,  founded  upon  sounder  and  more 
equitable  principles,  I  shall  not  hesitate  to  give  to  it  as  fbir 
imd  liberal  an  interpretation  as  I  would  do  to  the. former. 
Independent,  however,  of  bail,  nothing  can  be  more  unjust 
than  the  degree  of  reparation^  for  wrongous  imprisonment 
given  by  ttie  act  1701 ;  which  is  entirely  accommodated  to 
the  rank  of.thi  parties,  without  any  regard  to  the  eircum« 
atances  of  the  case,  making  no  distinctions  betwixt  different 
degrees  of  the  offence ;  not  considering,  in  any  shape^ 
whet^r  the  offence  has  been  wanton  or  even  criminal; 
whether  it  has  been  done  ignorantly,  and  without  bad  in« 
tentions,  or  for  the  purposes  <^  revenge  and  oppression ; 
«r  whether,  in  short,  the  party  has  committed  a  mere 
mistake,  in  point  of  law,  or  has  been  actuated  by  the  basest 
passions.  If  there  is  any  justice,  any  propriety,  or  any 
principle,  except  a  principle  of  injustice,  in  punishing  a  man 
^'ho  acts  bona  fide,  upon  the  best  interpretation  he  can  give 
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to  a  doubtful  act  of  Parliament,'  I  know  not  what  justicrf^rf* 
injustice  is.     One  man  inay  be  imprisoned  without  mucU 
inconvenience  to  himself;  another  man  may  be  ruined  by 
the  same  meaiis.     It  maj  be  of  little  importance  to  one 
person^  in  a  pecuniary  point  of  viewj  where  he  spends  hi^ 
time ;  but  the  presence  of  another  man  in  one  place  may  be 
Essentially  necessary  to  preserve  himself  and  his  family  from 
absolute  want;  and  yet  the  act  1701  gives  just  the  same 
reparation  in  all  these  various  cases;  however  ofqiosite  tfad 
circumstances^  and  however  different  the  consequences  may 
he.    ^o  distinction  is  made,  whether  the  man  has  been 
illegally  imprisoned  or  wilfully  oppressed,  but  all  are  inclad-' 
ed  in  a  general  and  arbitrary  reparation  entirely  unconnected 
with  the  fact,  and  regulated^  in  no  degree,  by  any  of  those 
special  circumstances  which  ought  to  enter  into  every  Case  of 
the  kind,  and  may  render  one  action  criminal,  and  another 
comparatively  innocent.     We  see,  that  the  defects  of  the  act 
1701.  are^  in  reality,  felt  by  the  country ;  because  actions  for 
wrongous  imprisonment  are  never  laid  entirely  on  the  act 
1701,  but  on  that  in  connection  with  the  common  law.   By 
this  means,   a  sufficient  remedy  is  provided  in  eases  of 
wrongous  imprisonment ;  but  the  act  1701, 4>y  itself,  does 
not  afford  a  fair  remedy,  but  a  sort  of  reparation,  which  is 
most  unequal,  and  most  unjust.     These  explanations  I  have 
thought  it  necessary  to  premise,  least  some  of  your  Lord« 
ships  should  think  I  am  disposed  to  touch  the  act  1701 
rather  with  too  heavy  a  hand.     But  I  do  so  only  in  so  far 
as  I  think  the  act  defective.     Its  best  commendation  is,  that 
with  all  its  defects  and  imperfections,  practically  speaking,  it 
has  answered  the  purpose  which  our  ancestors  had  in  view« 
The  other  general  topic  to  which  it  is  necessary  for 
me  here  to  allude>  is  one  which  was  much  founded  on  hy^ 
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tbrcoimierfor  the  pursuer.  That  in  the  enactment  of  this  1800. 
law,  the  legislature  proceeded  on  the  supposition,  that  the 
coBstitution  of  this  country  is  founded  on  a  jealousy  of  the 
judicial  powar.  There  is  no  such  jealousy  in  thi3  country, 
or  in  any  other  country  that  ever  called  itself  free ;  the 
▼ery  idea  i^  absurd.  The  legislature  Cannot  be  jealous  of  the 
jadicial  power ;  the  constitution  cannot  be  so  ^jealous.  If 
they  are  so  jealous,  they  will  remove  the  judicial  power. 
They  may  no  doubt  hold,  that  from  the  frailty  of  human 
nature,  an  individual  magistrate  may  abuse  his  office ;  but 
are  they,  on  that  account,  jealous  of  the  judicial  power  at 
large  ?  On  the  contrary,  they  hold,  that  if  the  oppression 
and  abuse  have  been  committed,  redress  must  be  had  for 
the  subject,  from  the  very  necessity  of  the  case,  in  one  way 
or  another  from  this  very  judicial  power.  Jealousy  of  the 
judicial  power,  my  Lords  !—* what  becomes  of  all  your  laws  ?' 
How  are  they  to  be  executed  ?  By  what  means  are  the 
people  to  be  protected,  or  the  law  enforced,  if  there  is  any 
jealousy  of  the  judicial  pow€»*  ?  Is  it  the  act  1701  which  gives 
a  man  redress  when  illegally  imprisoned  ?  No ;  it  is  this 
very  judicial  po^er  of  which  the  country  and  the  constitu- 
ti(m  are  said  to  be  so  jealous.  I  say,  therefore,  that  if  thero 
is  any  thing  following  from  the  opinion  which  I  am  now 
to  deliver  that  may  be  supposed  to  introduce  in  some  cases 
a  degree  of  injustice  or  oppression,  the  individual  will  just 
have  the  same  redress  in  that  respect,  that  he  would  hav6 
in  any  case  whatever  at  conunon  law.  And  who  is  to  give 
him  this  redress  ?  When  a  man  is  imprisoned,  as  accused 
<tf  a  crime  necessarily  bailable,  is  it  not  the  judicial  powei^ 
that  must  give  him  redress  ? — he  must  be  released  by  a  sus« 
pension  and  liberation.  He  owes  his  freedom  to  the  judicial 
power ;  and,  so  far  from  any  thing  like  jealousy,  I  believe 


1800.  the  country  catertains  a  veiy  diiforent  feeling  iiuiieed,  u  to 
the  judicial  power.     I  am,  therefore,  not  in  the  smaliest  de- 
gree aetuated  by  tbisidea,  that  there  exists  any  jealousy  of  the 
judicial  power ;  the  constitution  does  not  knowit,  and  cannot 
feel  it.    On  the  eontrary,  it  does  rely  with  isonfidence  upon 
the  wisdom  and  integrity  of  the  judicial  power;  it  reliea  iqion 
the  wisdom  and  integrity  of  the  judicial  power  for  redress 
.to  the  subject.    I  fear  it  would  be  bad  for  this  country 
indeed,  and  our  liberties  would  rest  iqpon  a  very  slippery 
foundation,  if  the  country  were  to  suppose^  that  the  mere 
letter  of  the  law  could  protect  them,  indqiendent  of  the 
jbtegrity  of  courts  of  justice.    Many  countries  haye  bad 
•good  and  wise  bws,  and  yet  their  situation  -has  been  aa 
miserable  as  ever  it  was  without  tfaem*     There  ia  one 
country,  whicb^  in  spite  of  the  experience  of  li  yea^,  still 
calk  itself  free ;  and,  for  any  thing  I  know  to  the  co9trary^ 
may  have  had  as  good  laws  as  we  have.    That  country 
has  undoubtedly  been  jealous  pf  the  judi<:ial  power ;  an4 
yet  I  think,  it  is  nat  much  farther  advanced  in  political  bap- 
pi^ess^  than  when  its  jGu*st  attempts  at  liberty  Kegan.     But 
it  is  not  bad  Uws  of  any  kind  that  have  retarded  its  pro^ 
gres9;  it  is  bad  judges;  bad   magistrates;  subjects  who 
are  abject  slaves;  and,  therefore,  incapable  of  executing  the 
laws  with  impartiality  and  vigour.    Happily  that  is  not  the 
state  of  the  country  in  which  we  live.     From  our  prejudices^ 
from  our  manners,  from  our  habitual  education  in  liberty, 
we  are  anxioys  to  preserve  a  strict  obedience  to  tiie  laws ; 
wad,  knowing  thai  our  Judges  havethe  same  feelings  as  our«- 
selves,  we  look  to  ih^m  with  confidence^  and  not  with 
jealousy. 

Having  said  so  much  upon  the  general  topic  connected 
with  this  cause^  I  shall  now  proceed  to  stute  the  pfHuioh'  I 


imVe  formeA  apcm  the  nierits  of  the  special  cim  before  us.  1800/ 
The  falcto  are  eitremely  short  aM  simple.  There  has  been 
someitoUbt  #faietber  there  was  a  verbid  application  for 
b£l ;  but  I  do  ndt  inquire  whether  that  was  the  fact  or 
net,  as  every  such  application  must  be  in  writing.  The 
facts  Are  these.  Upon  the  S9th  June,  this  gentleman  waa 
afllprehended,  upon  suspicion  of  seditious  practices.  A  pre* 
co^fttltiM  was  taken>  in  the  mean  time,  and  a  warrant  of 
oonxrilitttient  wks  grailted  by  the  Sheriff«substitute,  address* 
ed  td  the  Magistrates  of  Ayr,  which  is  in  very  particular 
tbti^  It  is  on  page  7th  of  the  petition.  [Reads  the  nwir- 
rtaU.!  This  is  ihe  warrant  on  which  he  was  conunitted ; 
mS  tins  iras  transmitted  to  the  Magistrates,  and  to  the 
jailor ;  and  it  is  the  warrant  on  which  we  are  to  deliberate. 
The  warrant  on  the  precognition  was  not  sent.  Being 
ooittlnitt^d  bn  this  warrant  on  the  2d  of  July,  a  wHtten 
petJifion  for  bail  is  presented ;  on  which  the  Sheriff  gave 
tiiis  detitertoce.  [£ldivera$ice.]  Th6  petition  was  re- 
turned to  him  on  the  12th,  oti  which  day  he  finds  the  crime 
battable,  and  admits  the  prisoner  to  bail.  Upon  these  facta 
the  present  action  is  brought. 

In  considering  this  warrant,  I  am  of  ofMuion,  thatit  was 
intended,  and  is,  in  its  nature,  and  was  understood  by  the 
Sheriff,  by  the  prisoner,  by  bis  agent,  by  the  magistrates^ 
by  the  jailor,  by  etery  person  concerned,  as  a  warrant  of 
coiiunitment  for  further  examihation.  As  a  regular  war- 
rant for  commitment  fdr  trial,  it  is  more  illegal  in  a  variety 
of  other  |)artlculars,  than  in  those  on  which  this  gentleihan 
has  chosen  to  found  his  objection ;  for,  in  the  first  place,  it 
is  in  the  form  of  a  letter — ^a  thing  contrary  to  all  practice ; 
and,  in  the  second  place,  the  magistrate  is  not  designed ; 
and  it  is  impossible  to  divine,  from  the  words  of  it>  who  or 
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1806«  what  he  is.  The  Magistrates  of  Ayr  were  Hot  bound  t& 
pay  any  respect  to  it,  as  it  did  not  bear  to  be  signed  by  tf 
magistrate.  For  any  thing  they  knew,  this  Mr  Murdoch 
might  have  been  a  brother  shoemaker  of  the  prisoner^ 
The  warrant  is  also  much  too  general  in  the  specifieatioD 
of  the  crime.  The  term  seditious  practices,  has  no  strict 
nor  definite  meaning ;  neither  is  it  a  term  known  in  the 
Taw  of  the  land.  If  taken  as  a  warrant  of  commitment, 
in  order  to  trial,  therefore,  I  say,  that  it  is  infinitely  more 
illegal  than  in  the  particulars  which  are  the  foundation  of 
this  action.  It  is  illegal  in  requiring  close  confinement  of 
the  prisoner;  for  the  act  1701  discharges  all  close  confine- 
ments beyond  eight  days.  But  even  that  cannot  be  after  the 
conunitment  for  trial;  the  prisoner  must  then  have  the 
means  of  preparing  his  defence— his  counsel  and  agent  must 
have  full  access  ta  him,  and  he  must  have  the  use  of  pen, 
ink,  and  paper,  mider  inspection  of  the  magistrate :  so  that 
this  warrant  is  ten  times  more  illegal,  if  it  is  to  be  consi- 
dered as  a  warrant  of  commitment  for  trials  and  would 
have  founded  the  pursuer  in  an  action  of  damages  upon  a 
much  stronger  bottom  than  the  [N'esent.  The  act  1701  al- 
lows close  confinement  for  eight  days,  upon  the  supposition 
that  the  prisoner  is  committed  for  farther  examination  ;  be* 
cause,  it  may  be  essential  for  the  ends  of  justice,  that,  dur- 
ing this  time,  no  communication  should  be  held  with  him  v 
and  a  man,  when  he  brings  himself  into  that  situation,  must 
submit  to  those  things  that  are  necessary  for  the  discovery 
of  his  guilt.  I  am  sure  it  is  unnecessary  for  me  to  prove, 
that  if  such  a  person  is  indulged  with  free  access  and  com- 
munication, in  nine  cases  out  of  ten  the  means  of  evidence 
would  be  destroyed.  In  this  view,  therefore,  I  say,  the 
warrant  cannot  rationally  be  considered  as  a  warrant  oT 
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commitmenty  in  order  to  trial.     But,  if  the  Sheriff  under-    1806. 
stood  the.  warrant  as  a  warrant  of  commitment  for  further 
examination,  it  appears,  by  the  pursuer'*s  own  confession, 
that  it  was  also  so  understood  hy  the  prisoner ;  for  be  has 
not  complained,  that  in  those  particulars  in  which  the  war- 
rant was  grossly  illegal,  that  it  was  a  warrant  of  commit- 
ment for  trial;  and  he  did   expressly,  by  his   counsel, 
state,  that  no  copy  of   this  warrant  was  given  to  him, 
nor  demanded  by  him,  at  the  time  of  his  commitment. 
Now,  this  never  would  have  been  omitted,  if  he  had  con- 
ceived it  to  be  a  commitment  for  trial.     For,  there  is  not 
d&e  person  in  the  least  acquainted  with  the  law,  even  in  the 
lowest  department  of  the  profession,  who  does  not  know, 
that  the  first  step  in  all  such  cases,  is  to  demand  a  copy  of 
the   warrant   on    which    the   prisoner  stands  committed. 
No  man  can  refuse  a  copy  of  this  warrant.     The  priso- 
ner is  enticed  to  have   it.     But  it  was  never  demand- 
ed in   this  case;   which  is    a  complete  proof  that    the 
warrant  was  considered,   by   all  parties   concerned,  as  a 
warrant  of  commitment  for  further  examination.      The 
Sheriff  so  understood  it-— the  Magistrates  so  understood  it 
—the  jailor  so  understood  it — ^the  prisoner  so  understood 
it ;  and,  therefore,  be  it  a  warrant  or  not,  according  to  its 
own  terms,  for  further  examination,  it  was  so  considered 
and  believed  by  every  party  concerned.     That  being  the 
case,  and  it  being  also  the  law,  that  a  warrant  of  commit- 
ment for  further  examination  is  not  bailable,  I  am  of  opi- 
nion, that  that  ends  this  question. 

It  was  argued  at  the  bar,  that  a  warrant  for  further  ex- 
amination is  just  as  bailable  as  a  commitment  for  a  crime. 
If  this  be  the  case,  the  act  1701  is  very  incorrectly  express- 
ed, in  so  far  as  relates  to  the  warrants  to  which  it  is  meant 
to  apply.    It  is  most  anxiously  stated;  however,  that  it  ap- 

b2 


20  THE  CA8£  or  J6HR  AKDIiSir. 

J  80©.    pfies  only  to  warrants  of  commitment  for  custody,  in  <xtAtst 
to  trial ;  and^  I  cannot  conceive  that  the  legislatm*e  would 
use  this  specific  language,  if  the  act  was  iheant  to  apply  to 
all  warrants  whatever.     But,  according  to  the  argument  al-^ 
luded  to,  it  does  appfj  to  aU  warrants  whatever.    This  is  a 
doctrine  which  I  should  have  thought  was  long  ago  settled^ 
and  if  there  were  a  doubt  about  it,  I  do  not  think  mjself  no¥^ 
at  liberty  to  stir  that  doubt,  even  although  t  had  entertain- 
ed it.     We  are  not,  upon  speculations  of  our  own,  to  give 
a  new  interpretation  to  the  act  1701.    We  are  to  take  the 
interpretation  which  was  put  upon  it  by  those  who  made 
it ;  and  we  are  not  to  pretend  to  be  able  to  protect  liberty 
better  than  our  ancestors.    1  do  not  conceive  myself  at  li- 
berty to  depart  from  the  law,  that  a  warrant  of  commit- 
ment for  further  examinatibn  is  not  bailable.    That  this  is 
the  law  cannot  possibly  admit  of  dispute.     I  ask  any  one  of 
your  Lordships,  who  have  acted  as  Sheriffs,  whether  you 
ever  entertained  a  doubt  upon  the  subject.    This  may  no 
doubt  lead,  in  particular  cases,  to  oppression-— most  un- 
doubtedly it  may ;  and  this  gross  oppression  may  be  com- 
mitted in  face  of  the  act  1701.     It  is  true,  the  Magistrate 
may  abuse  the  liberty  of  conmiitting  fcH*  further  examina- 
tion ;  but  still  the  remedy  is  plain  and  easy.    If  the  Sheriff 
delays  to  bring  the  man  to  his  further  examination,  he  can 
apply  to  this  Court  by  bill  of  suspension  and  liberation ;  or 
the  time  which  he  continues  in  prison  may  be  reckoned  a 
part  of  the  inducia  of  his  criminal  letters.     It  is  true,  it 
may  be  stated,  that  the  Court  of  Justiciary  may  refuse  to 
bail,  and  the  act  may  no  doubt  be  violated  there  in  its  pro- 
visions, as  well  as  its  spirit ;  but,  if  we  do  refuse,  we  are 
answerable  to  a  higher  power.     It  has  been  said,  that  the 
words  <  until  liberated  in  due  course  of  law,^  render  this 
warrant  a  warrant  of  commitment  for  trial>  in  contradiction 
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to  a  warraat  for  further  examination.  These  words,  how-  1806. 
ever,  do  by  no  means  imply  that  this  was  a  warrant  of 
commitment  for  trial.  Every  warrant  issued  by  the  Court 
of  Justiciary  bears,  that  the  party  is  to  be  apprehended,  and 
committed  until  liberated  in  due  course  of  law ;  and  persons 
apprehended  under  such  warrants,  are  every  day  brought 
before  the  Sheriffs,  and  other  inferior  Judges ;  but,  until 
the  examination  be  over,  although  the  crime  be  bailable, 
and  the  Judge  delays  to  bail,  yet  it  never  enters  into  any 
one^s  imagination  to  suppose,  that  there  is  here  any  trans- 
gsesaion  of  the  law.  It  may  be  necessary  to  re-examine' 
the  prisoner,  in  consequence  of  new  information  received 
from  other  quarters ;  and  in  this  way  he  may  be  brought 
up  ten  times  in  a  week,  and  as  often  recommitted  for  fur- 
ther examination*  That  is  my  opinion,  without  going  far- 
ther. But  even  going  farther,  and  holding  this  to  have 
been  a  warrant  of  commitment  for  trial,  then  it  is  my  clear 
opinion,  that  what  the  Sheriff*  did  was  warranted— nay,  re- 
quired, by  the  act  of  the  39th  of  the  ^ing.  This  act,  after 
raising  the  bail,  in  all  cases,  declares,  ^  That  in  cases  of  se- 
'  dition,^  &c.  &c.  As  I  have  said  before,  this  act  appears  to 
me  to  be  founded  i^on  sounder  principles,  and  principles 
more  consonant  to  the  laws  of  the  other  country,  and  to 
the  principles  of  reason  and  justice,  than  the  act  1701 ; 
because  it  makes  the  bail  applicable  to  the  circumstances 
of  the  party.  Bail  of  6000  merks  for  a  nobleman !  In  the 
first  place,  it  may  be  great  injustice  to  some  noblemen  ;  but 
with  regard  to  others,  this  notion  of  taking  such  bail  for 
the  commission  of  a  crime,  is  an  absolute  farce  and  impu- 
nity ;  while,  on  the  other  hand,  to  a  man  of  no  fortune^ 
it  is  the  extreme  of  oppression  ;  because,  he  may  not  be 
Able  to  find  the  bail^  small  as  it  is.    As  thi9  act^  therefore, 
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1806.  appears  to  me  to  be  founded  on  a  sounder  principle  than 
the  act  1701, 1  perceive  no  obstruction  to  my  giving  it  a 
fair  interpretation ;  that  is,  an  interpretation  in  connection 
with  the  act  1701.  This  act  allows  the  Court  of  Justiciary, 
upon  application  made  to  them,  by  his  Majesty^s  Advocate,  * 
in  all  cases  of  commitment  for  sedition,  to  extend  the  bail ; 
but  if  this  act  was  not  to  receive  a  fair  and  liberal  interpret 
tation,  it  cannot  be  applied  to  the  greatest  number  of  those 
to  whom  it  was  meant  to  apply.  To  follow  the  fair  mean« 
ing  of  the  act,  therefore,  we  must  give  effect  to  it,  accord- 
ing to  the  fair  meaning  of  those  who  framed  it.  If  it  is  the 
meaning  of  the  act  of  Parliament,  however,  that  in  every 
case  of  commitment  for  sedition,  in  however  remote  a  part 
of  the  kingdom  it  happens,  in  which  it  allows  an  applica- 
tion to  be  made  to  the  Court  of  Justiciary  for  an  extension 
of  bail — that  this  application  shall  be  made,  and  determin- 
ed upon,  with  all  the  correspondence  attending  it,  and  the 
result  communicated  to  the  prisoner,  within  twenty-four 
hours ;  then,  to  he  sure,  applications  may  be  made  to 
the  Court  of  Justiciary,  and  the  Court  of  Justiciary  maj 
decide  upon  them ;  but  the  prisoner  must  be  set  at  liberty, 
and  may  escape  far  beyond  the  re^ch  of  every  Cour^in  the 
kingdom,  long  before  the  issue  of  such  applicatibn  can  be 
known  in  the  quarter  where  the  crime  is  committed.  If 
this  be  really  the  meaning  of  the  act,  the  necessary  forms 
may  no  doubt  take  place ;  but  the  substantial  meaning  and 
ieffect  of  those  forms  must,  as  was  emphatically  expressed 
by  the  counsel  for  the  defender,  be  confined  within  the  vi- 
sible horizon  of  Edinburgh.  Is  it  possible,  then,  to  hold, 
that  the  legislature  gravely  designed  to  put  so  many  of  it? 
subjects  out  of  the  protectioi)  of  the  law— to  enact  a  privile^ 
gium  for  a  large  proportion  of  those  subjects,  upon  no  ^oun4 
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but  the  Uind  and  arbitrary  law  of  physical  situation ;  or  to  1806. 
make  that  sedition  in  one  part  of  the  kingdom  which  is 
not  sedition  in  another  ?  Can  your  Lordships  possibly  be- 
heve,  that  in  one  part  of  the  country  a  man  is  to  be  pu- 
nished for  what,  in  a  diflferent  part  of  the  country,  he  may 
commit  with  perfect  impunity  ?  I  never  will  infer,  nor  is  it 
possible  for  me  to  presume,  that  the  legislature  meant  such  a 
gross  piece  of  injustice  and  absurdity.  Sitting  here,  as  a 
judge  of  the  law,  I  do  not  hesitate  to  say,  that  if  any  thing 
could  warrant  rebellion,  this  would  warrant  rebellion,  to 
those  who  are  in  this  way  cast  out  from  the  protection  of 
the  law.  It  is  impossible  for  me  to  say,  that  the  legislature 
intended  this  mockery,  and  that  therefore  I  cannot  repair 
it-^that  they  have  done  an  act  of  the  grossest  folly,  but  it  is 
beyond  my  power  to  apply  the  remedy  :  On  the  contrary, 
the  remedy  lies  in  the  fair  construction  of  the  act ;  and  I 
must  put  that  interpretation  on  it  which  is  consistent  witli 
common  sense.  The  counsel  for  Andrew  were  aware  of 
this,  and  they  argued,  that  this  application  to  the  Lord 
Advocate  was  intended  to  be  made  before  the  prisoner  was 
apprehended  at  all ;  but  although  it  had  been  intended  so 
to  be  made,  my  opinion  is,  that  the  Sheriff  was  right  in  so 
doing,  and  that  the  act  of  Parliament  necessarily  infers  this 
power  in  the  Sheriff.  Suppose  a  man  near  Edinburgh  is  ap- 
prehended for.  sedition ;  his  crime  is  instantly  frustrated, 
and  his  person  secured.  But  go  a  little  farther  from  Edin- 
burgh, and  there,  although  the  Magistrates  see  sedition 
staring  them  in  the  face,  they  must  stop  short — they  must 
liberate  the  prisoner,  or  they  must  write  to  his  Majesty^s 
Advocate.  But  this,  it  will  be  said,  is  just  putting  the  sub- 
ject in  the  power«Of  the  inferior  magistracy ;  but,  for  my 
party  I  see  no  impropriety  in  the  Magistrate's  stating  the 


a  tSJB  CA4S  OF  J0B9  jLVPRSWy 

1806.  case  to  the  Lord  Advocate,  and  lo  tine  Lord  AivocBte  staU 
ing  U  to  the  Couri^of  Justiciary.  lit  is  exactly  what  the 
acts  prnnt  out;  and  if  ihi  case  were  so  stato)  to  dw»  Co«urt 
of  Justiciary,  I  ask  any  of  your  Lordships^  who  are  Jnem« 
faers  of  that  Court,  not  only  how  you  wouhi  proceed,  but 
how  it  is  possible  for  you  to  proceed  in  any  way  but  one,  in 
such  drcumstances.  I  have  no  hesitation  in  saying,  thai  I 
would  proceed  ^^  ^<^  other  ground  but  the  preoognitioii. 
It  is  pretended,  indeed,  that  it  would  not  be  legal  for  us  to 
see  the  precognition.  That  wou|d  be  jealousy  of  the  judi- 
cial power,  with  a  Tengeanoe ;  and  the  Judges  of  this  Court 
of  Justiciary  would,  in  that  case,  be  the  only  Judges  who 
are  prohibited  from  seeing  the  precognition.  There  is  nei- 
ther justice  nor  reason  in  the  nde  which  would  allow  iii£iB« 
nor  Judges  to  see  the  precognition,  and  yet  would  prevent 
lis  from  seeing  it;  but,  in  point  of  fact,  Judges  of  the  Su- 
preme Court  do  look  at  precognitions  eveiy  day,  aafl  must 
look  at  them  in  cases  where  bail  u  required.  A  man  mi^ 
be  committed  for  treason  or  murder,'  which  are  not  bail- 
able in  If^w ;  but  it  is  in  the  discretion  of  the  Court  to  bail 
them  according  to  the  circumstances  of  the  case ;  and  bow 
are  we  to  know  those  circumstances,  but  by  looking  into 
the  precognition.  Suppose  that  this,  which  is  said  to  be 
murder,  was  done  in  self-defence,  or  that  it  was  accidental^ 
such  as  a  mason  letting  fall  a  stone  from  the  top  of  a  house; 
in  this  case,  the  public  prosecutor  perhi^  might  not  think 
of  bringing  a  party  to  trial ;  but  the  relations  of  the  de» 
ceased,  who  veiy  often,  and  very  naturally,  feel  resentment 
in  «uch  casesy  may  ai^ly  for  a  warrant  of  commitment  on 
the  result  of  a  precognition.  In  this  case,  the  precognition 
is  the  only  way  in  wluch  we  can  possibly  discover  whether 
the  orime,  in  sound  discretion^  be  bailable  or  not.    Many 
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coljfMt  of  It  294n  wl^o  was  ^ypptthendfrf  for  forgeiy,  which^ 
in  general,  is  iiot  bajbtble,  who  presented  an  applicatioB  to 
ape  far  bail ;  andy  as  he  pm^lu^,  at  the  same  time,  a  cer- 
tificate under  the  hand  of  the  partj,  whose  name  he  was 
accused  of  f orgjng,  that  the  subscriptioa  was  a  true  one,  I 
had  no  difficttity  in  bailing  him,  on  examining  into  the  case. 
It  is,  therefore,  not  illegal  for  the  Judges  to  see  the  precog- 
nition; it  is  the  only  legal  and  constitutional  mode  bj 
which  they  are  Ui  arrire  at  the  circumstances  of  the  case, 
in  order  to  discover  whether  the  crime  be  bailable  or  not 
If  it  u  to  be  held  as  unlawful  for  Judges  to  look  at  the  {»«- 
cognition,  this  seems  to  me  to  be  giving  a  greater  wound 
to  the  act  1701,  than  any  witib  which  it  has  been  threat- 
ened here ;  for,  if  the  precognition  is  to  be  laid  aside,  we 
have  nothing  to  proceed  upon  but  the  information  of  some 
petty  magistrate. 

In  the  present  case,  I  see  the  Lord  Advocate  did  not  think 
it  necessary  to  apply  for  an  extension  iA  the  bail.  I  sup- 
pose this  Mason-lodge  was  magnified  into  the  most  dread* 
ful  society  that  ever  existed ;  and  I  dare  say,  if  the  inferior 
Judge's  information  was  produced,  we  should  see  very 
heavy  and  very  ridiculous  charges  brought  against  it  Bi^ 
this  does  not  in  the  least  affect  the  view  of  the  case  arising 
firom  a  fair  construction  of  the  acts  of  Parliament,  unless 
we  are  to  hold,  that  there  is  to  be  a  privikgitim  for  people 
living  within  a  circle  of  a  few  miles  round  Edinburgh.  It 
is  said,  that  the  person  of  the  prisoner  is  at  the  discretion 
of  the  infericMT  Judge,  until  the  Lord  Advocate  consider  the 
case ;  my  answer  to  that  is,  that  when  any  abuse  happens, 
a  remedy  is  provided.  What  ha]q;>ens  when  a  man  is  im- 
prisoned without  a  ^use  at  ali^  and  bail  is  refused  f  What 
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1806.    reirtedy  is  there,  but  a  bill  of  suspension  and  liberatioit  f 
He  has  no  other  remedy  whatever ;  but,  in  that  case,  he 
has  just  the  same  remedy  that  he  has  in  all  other  cases  of  op- 
pression. It  is  true,  that  a  man  tried  in  Orkney  may  be  kept 
longer  in  jail,  than  a  man  within  this  magic  circle  round 
Edinburgh.    So  he  may ;  and  that  is  one  of  the  contingent 
cies  attending  his  local  situation ;  and  the  remedy  must  be 
higher  damages.  The  residence  at  a  distance  from  Edinbor^ 
is  one  of  those  circumstances  which  must  happen  in  the  na- 
ture of  things,  and  cannot  be  remedied  or  avoided.  Many  dis- 
advantages attend  a  residence  at  a  distance  from  the  Supreme 
Courts  of  Justice,  but  these  it  would  be  vain  to  attempt  to 
obviate ;  and  unless  we  can  make  the  Supreme  Courts  of  Jii»> 
tice  omnipresent,  like  the  Supreme  Court  of  Justice  above, 
it  is  impossible  to  provide  a  remedy  for  such  cases.    In  point 
of  fact,  however,  these  cases  are  not  altogether  without 
remedy  ;  for  the  sixty  days  will  run  immediately  from  the 
conunitment.    But,  even  in  Orkney,  ten  or  twelve  days  may 
elapse  before  the  application  can  be  presented  to  us.    That 
is  a  necessary  evil,  arising  from  the  place  of  residence.     It 
is  no  hardship  for  a  man  to  be  imprisoned  in  Edinburgh ; 
he  will  get  out  in  an  hour^s  time ;  but  for  a  man,  residing 
at  Perth,  Stirling,  or  in  Orkney,  the  case  is  different.     It 
may  be  rendered  different  even  by  the  accidents  of  stormy 
weather.    All  these  are  contingencies  resulting  from  the  si- 
tuation of  the  party  to  which  he  must  submit ;  and  even 
though  the  time  should  be  unnecessarily  prolonged  by  the 
Sheriff,  the  Lord  Advocate,  or  the  Court  of  Justiciary,  he 
has  his  remedy  in  the  act  1701  and  at  conmion  law;  this 
remedy  will  be  in  every  case  proportioned  to  the  time  he  is 
detained  in  prison ;  and  whatever  other  circumstances  he 
has  to  complain  of  will  naturally  affect  the  quantum  of  his 
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damages.  These  considerations  naturally  lead  me  to  the  1806. 
conclusion,  that  the  common  law  of  the  land,  joined  to  these 
two  acts  of  Parliament,  imposes  an  adequate  responsibility 
upon  all  Magistrates ;  and  acting,  as  thej  do,  subject  to 
that  responsibility,  I  do  say,  that  the  liberties  of  the  coun- 
try are  most  sufficiently  protected.  I  am,  therefore,  deci- 
dedly for  assoilzieing ;  and  even  if  my  opinion  had  been  as 
decidedly  the  reverse,  yet  if  I  had  seen,  or  shall  see,  a  great 
difference  of  opinion  among  your  Lordships  as  to  the  con- 
struction of  a  doubtful  act  of  Parliament,  I  should  not  have 
found  this  gentleman  guilty.  I  know  the  act  1701  declares, 
that  the  penalties  shall  not  be  modified  by  any  power  what- 
soever;  and  let  the  penalties  be  once  justly  incurred,  and  I 
am  sure  they  shall  not  be  modified  by  me.  But  shall  I  find 
this  gentleman  guilty,  when  he  was  acting  bona  Jide  in  the 
interpretation  of  the  statute,  as  to  which  a  difference  of  opi- 
nion prevails  even  among  your  Lordships  ?  If  this  had  been 
a  violation  of  any  of  the  established  principles  of  the  act 
1701,  or  the  act  39th  of  the  King,  I  would  not  have  be- 
lieved that  the  Magistrate  could  have  acted  bonajide^  and  I 
would  not  have  allowed  any  Magistrate  to  tell  me  of  his 
hmafiits.  But  I  cannot  convict  any  person  in  opposition 
to  my  own  judgment.  The  act  1701  is  extremely  doubt- 
ful in  many  particulars,  even  with  the  aid  of  the  39th  of 
the  King.  It  is  still  a  question,  what  is  the  real  time  that 
must  elapse  from  the  time  of  the  prisoner's  commitment  to 
the  time  of  his  trial,  whether  it  be  a  hundred  or  a  hundred 
and  forty  days  ?  But  because  the  inferior  Judge,  upon  the 
first  occurrence  of  a  doubtful  question,  has  hesitated 
upon  the  point,  shall  I  begin  with  inflicting  the  penalties 
on  him  for  doubting.  In  the  same  manner  as  if  he  had  been 
^ilty  of  wilful  and  notorious  oppression  ?  I  certainly  shall 
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1806.    not ;  and,  t^ierefore,  I  am  dear  £ar  assoilzieing  Mr  Muf« 
doch  from  tliis  action. 

LORD  NEWTON. 

Thb  is  a  very  important  case ;  and,  if  it  is  decided  one 
vrajy  it  appears  to  me  that  there  will  be  an  end  of  the  ad 
1701.     I  shall  pass  over  very  much  of  the  able  Argument 
stated  hy  my  brother  who  spoke  last,  as  it  does  not  appear 
to  me  to  have  much  application  to  the  present  case.     The 
spccieffacti  before  your  Lordships  is  very  short  and  simple. 
A  warrant  was  issued  against  Andrew,  and  another  person, 
on  the  38th  June,  for  seditious  practices.    No  great  apprer 
hension  was  entertained  of  their  making  their  escape,  for 
they  were  not  examined  until  the  SOtL    A  precognitioii 
was  immediately  taken ;  they  were  itfterwards  judiciallj 
examined ;  and  then  the  defender  grants  a  warrant  in  these 
terms.  [Warra$U,'\ — This  is  the  warrant  which  was  acted 
upon,  and  on  which  the  prisoners  were  committed.    Thej 
were  not  accused  of  treason,  or  of  being  concerned  in  anjr 
insurrection.     In  that  case  there  would  have  been  no  occar 
sion  to  determine  the  bail,  because  the  offence  b  not  bail- 
able.    They  were  accused  of  seditious  practices,  which  k 
bailable.     There  is  some  doubt  as  to  the  time  when  appli- 
cation for  bail  was  first  made.    It  is  said,  that  a  verbal  ap- 
plication was  made.    I  do  not  know  whether  this  is  admit- 
ted ;  and  there  is  also  some  doubt  about  the  time  that  the 
written  petition  was  first  presented  for  bail.    In  my  opi- 
nion, it  was  the  duty  of  the  clerk  to  have  marked  the  day 
on  which  that  petition  was  given  in ;  and,  if  he  has  neglects 
ed  his  duty,  I  am  not  sure  but  that  t|ie  fact  may  be  proved 
by  parole  evidence.    At  any  rate,  there  is  no  doubt  that  a 
petition  was  pnssented  on  the  8d,  upon  which  no  deliverance 
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was  made.    A  correspondence  took  place  betwixt  the  Lord     1606. 
Advocate  and  the  SheriiT;  during  all  which  time,  the  piir« 
suer  remained  in  prison.     At  last,  upon  receipt  of  the  Lord 
Advocate^s  answer,  a  deliverance  is  written  out  upon  the 
petition,  and,  npon«the  12th,  the  prisoner  is  admitted  to 
bail.    Upon  this  short  and  simple  statement  of  fact,  it  in 
perfectly  impossible  to  deny,  that  there  was  a  breach  of  the 
act  1701.    A  great  deal  has  been  said  about  the  impro- 
priety of  the  act  in  defining  the  quantum  of  bail  in  every 
case ;  and  it  is  said,  that  the  legislature  ought  to  have  left 
that  to  the  discretion  of  the  Judge,  subject  to  the  general 
direction,  that  excessive  bail  ought  not  to  be  required : 
But,  I  own,  I  am  against  committing  indefinite  powers  to 
the  discretion  of  any  man ;  and  I  do  think  the  legislature 
did  very  wisely  in  defining  the  quantum  of  the  bail.     It  is 
laid,  that  many  persons  in  that  class  from  which  the  highest 
bail  is  taken,  are,  in  point  of  fact,  not  so  rich  as  many  in 
the  other  classes,  for  which  the  statute  fixes  a  much  lower 
mm ;  and  that  the  sum,  in  many  cases,  must  be  so  dispro* 
portionate  to  the  circumstances  of  the  parties,  that  they  can 
easily  defeat  the  ends  of  justice,  by  forfeiting  their  bail- 
bond.     But,  it  is  to  be  observed,  that  it  is  not  the  richer 
of  the  parties  which  the  act  of  Parliament  takes  as  the  rule 
for  determining  the  bail,  but  their  rank  and  condition  in 
society.     It  would  be  altogether  impossible,  and,  indeed, 
quite  absurd  to  commence  an  inquiry,  in  each  case,  into 
the  circumstances  of  the  party.     Many  men  could  not  tell 
what  they  are  worth,  and  such  a  practice  would  give  rise 
to  the  greatest  oppression  and  confusion.    As  to  rich  men 
forfeiting  their  bail-bond,  there  is  no  great  danger  of  this 
becoming  general ;  the  consequence  of  forfeiting  their  bail- 
loud  b  not  merely  the  payment  oi  the  sum ;  it  is  followeil 
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1806.    bj  confiscation — it  is  followed  by  outlawiy — ^which  are 
greater  punishments  than  can  be  inflicted,  in  many  cases^  in 
the  course  of  the  trial*     The  legislature  has  calculated 
>  these  checks  as  sufficient  to  prevent  any  practice  of  that 
kind ;  and  it  appears  to  me,  that  they  have  done  wisely  in 
defining  the  quantum  of  the  bail,  and  thus  depriving  the 
Judges  of  the  least  pretence  for  the  exereise  of  discretion- 
ary power.     In  regard  to  the  defences  maintained  by  tiie 
defender,  the  first  is,  that  the  prisoner  was  committed  for 
further  examination,  and  that  he  was  not,  therefore,  en- 
titled to  bail,  as  the  act  1701  does  not  apply  to  warrants  of 
that  kind.    Now,  in  the  first  place,  I  cannot  admit,  in 
point  of  fact,  that  the  prisoner  was  conmiitted  for  further 
examination ;  and  I  have  no  occasion  to  say  more  on  this 
point,  than  that  the  warrant  does  not  bear  that  he  was  so 
committed ;  and  as  to  the  other  warrant  which  is  founded 
on  it,  it  is  not  ascertained  when  it  was  made.     For  any 
thing  I  know,  he  may  have  made  it  out  at  a  subsequent 
period,  to  found  the  plea  which  he  now  maintains.     But, 
secondly,  I  am  perfectly  clear,  that  although  he  were  to  be 
lield  as  having  been  committed  for  further  examination,, 
that  would  make  no  difference  upon  the  case,  as  the  act 
1701  unquestionably  applies  to  warrants  of  that  kind,  a» 
well  as  to  warrants  of  commitment  for  trial.    This  opinion, 
which  I  entertain  of  the  act  1701,  I  have  entertained  for 
40  years ;  and,  it  appears  to  me  to  arise  very  clearly  from 
a  sound  construction  of  the  act.     For,  first,  it  is  extraordi- 
nary, to  say  nothing  more,  that  a  man,  against  whom  the 
accusation  is  so  far  proved,  should  be  in  a  better  situation 
than  a  man  against  whom  there  are  only  floating  suspi- 
cions.   But,  secondly,  suppose  it  to  be  made  out  ever  so 
dearly,  that  the  suspicions  are  well  founded^  what  is  the 
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eensequence  ?**-then  jou  close  the  inquiry,  and  imprison    1806. 
kim  for  trial.     In  that  case,  there  is  not  a  doubt  that  he 
can  go  to  the  Judge  and  saj-— ^  Cognosce  the  bail-— liberate 
^  me  upon  bail,  otherways  you  must  be  answerable  in  the 

*  penalties  of  the  act  1701.''  But  it  is  perfectly  obvious,  that 
if  this  doctrine  ware  to  be  listened  to,  about  commitments 
for  further  examination,  no  man  against  whom  the  Judge 
had  a  pique  would  ever  be  committed  for  trial.  He  would 
always  be  committed  for  further  examination;  and  the 
Judge  would  have  it  in  his  power  to  defer  the  diet  of  his 
examination,  and  thereby  prolong  his  imprisonment  for  an 
indefinite  period.  My  brother  stated,  that  the  act  1701 
did  not  extend  to  warrants  of  commitment  for  further  ex- 
amination. But  what  does  he  say  to  this  clause-—^  And 
^  his  Majesty,  with  advice  and  consent  foresaid,  extends 
^  this  act,  for  preventing  wrongous  imprisonment,  to  the 

*  case  of  all  confinements,  not  either  consented  to  by  the 
^  party,  or  inflicted  after  trial  by  sentence.^  Is  there  any 
doubt  that,  upon  the  construction  of  this  clause  of  the  act, 
it  applies  to  this  warrant  ?  Does  it  appear  that  the  prisoner 
consented  to  the  confinement ;  or  can  it  be  said  that  it  was 
inflicted  after  trial  by  sentence  ?  It  appears  to  me  im^s- 
sible  to  doubt,  that  the  warrant  is  comprehended  under  the 
terms  of  the  act  That  is  my  firm  opinion.  It  is  possible 
I  may  be  wrong ;  but  I  cannot  put  a  different  construction 
upon  the  words  of  this  clause.  The  second  defence  of  the 
defender  is  founded  upon  the  act  of  the  39th  of  the  King. 
This  act  was  intended  to  enable  his  Majesty^s  Advocate,  in 
cases  where  the  offence  wias  flagrant  to  apply  for  an  exten- 
aion  of  the  bail.  It  declares — ^  That  in  all  cases,^  &c. 
But  the  question  here  is,  not  as  to  the  Lord  Advocate  ap- 
t^J^g  to  the  Court  of  Justiciary,  but  a&  to  the  inferior 


1806.  Judge  appljitig  to  the  Lotd  Advocate ;  that  is  a  ptd^ 
(needing  which,  in  taj  opinion,  is  liot  sanctioned  by  any 
thing  in  the  act.  My  brother  stated,  tbdt,  in  determining 
Upon  such  application,  the  Judge  was  entitled  to  be  guid^ 
by  the  precognition.  I  am  sure  I  diftet  with  teiy  great 
deference,  but,  I  confess,  it  does  appear  to  me  a  very  inde« 
Porous  thing,  indeed,  for  a  Judge  to  consider  a  precogni-* 
tion,  or  to  found  any  proceeding  upon  it.  I  hold  it  to  be 
the  privilege  of  the  subject,  that  no  evidence  shall  be  re- 
ceived or  admitted  against  him,  hijtt  what  is  takeii  down 
and  examined  in  his  own  presence.  But  this  is  not  the 
case  in  a  precognition.  He  has  no  opportunity  of  knowing 
or  objecting  to  the  witnesses  that  are  adduced  against  him. 
The  lowest  rriible  may  be  examined,  and  great  injustice  is 
done  to  the  prisoner  if  any  part  of  the  proceeJJngs  is  found- 
ed upon  such  evidence.  In  short,  we  see  plainly  what  was 
done  in  this  case.  The  prisoner  was  apprehended,  and 
committed— he  applies  for  bail ;  but,  instead  of  admitting 
him  to  bail,  the  SherifT  applies  to  the  Lord  Advocate :  The 
Lord  Advocate,  however,  is  satisfied  with  the  bail  offered, 
imd  instructs  the  Sheriff  to  take  it  accordingly ;  but,  dur- 
ing these  proceedings,  this  poor  man  is  condemned  to  lie  in 
prison  for  twelve  days,  instead  of  twenty-four  hours,  which 
are  allowed  by  the  act  I  really  think  it  is  impossible  not 
to  hold  that  there  is  a  breach  of  the  act ;  and  I  cannot  dis^ 
charge  my  duty  if  I  do  not  give  my  opinion  accordingly. 

LORD  ARMADALE. 

There  is  still  one  poitit  of  fact,  which  requires  to  be  as- 
certained. I  mean,  an  allegation,  which,  if  I  had  seen  it 
stated  in  the  relevant  and  pointed  terms  that  I  see  it  averr- 
ed in  the  second  reclaiming  petition,  I  should  have  thought 
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Worthy  of  the  strictest  and  fullest  investigation.  The 
fact  I  allude  to  is,  Whether  the  petition  for  bail  was  pre^ 
sented  on  the  2d  or  9th  of  July  ?  It  is  a  matter  deserving 
of  inquiry,  and,  I  think,  a  legal  mode  of  proof  is  offered, 
namely,  the  books  of  the  Sheriff  Court.  From  all  that  I 
have  yet  heard,  I  conceive  that  I  am  bound  to  hold,  that 
after  this  man  was  apprehended,  after  he  was  examined,, 
an^  a  warrant  granted  for  his  commitment,  in  clear  and 
apeeific  terms,  he  was  committed  in  order  to  trial.  It  spe- 
cifies a  charge,  in  consequence  of  which  he  is  detained 
until  he  should  be  liberated  in  due  course  of  law.  That 
appears  to  me  to  be  the  form  of  a  warrant  of  commitment  for, 
trial.  The  defence  that  is  stated  to  this  action  is,  first,  that' 
this  was  a  warrant  of  commitment  for  further  examination ; 
^nd,  second!];^,  eaCo,  that  it  is  a  Warrant  of  commitment  for  trial, 
tfiere  is  no  irregularity,  as,  in  consequence  of  the  act  39th 
of  the  King,  it  was  necessary  to  have  a  correspondence  with 
the  Lord  Advocate,  in  case  he  should  chuse  to  apply  for  an 
extension  of  the  bail.  In  examining  the  fii'st  of  these 
defences,  it  must  be  admitted,  that  by  the  law  and 
practice  of  this  country,  at  all  times,  even  before  the 
at;t  1701,  there  was  a  clear,  manifest,  just,  and  necessary 
distinction  betwixt  warrants  of  commitment  for  further  ex- 
amination, and  warrants  of  commitment  for  trial.  Plata 
eotnmon  sense,  independent  of  law,  tells  us,  that  the  con- 
sistency and  parity  of  judicial  proceedings,  would  be  entirely 
at  an  end,  if  there  were  not  a  solid  distinction  betwixt  the 
proceeding  of  an  examination,  and  of  a  commitment  for 
trial.  I  think  that  the  one  ought  regularly  to  precede  the 
other,  unless  where  the  facts  are  so  dear  as  to  render  any 
examination  unnecessary.  I  am  clear,  that  upon  a  sound 
voiutruction  of  the  Hct  1701,  it  never  was  meant  to  apply, 

c 


84  THE  CASE  OF  JOHN  AKDREW, 

« 

1806.    and,  in  fact,  does  not  apply,  to  warrants  of  commitmenf  for 
farther  examination.     The  statute  makes  no  mention  of 
such  warrants,  and  gives  no  power  whatever  in  that  case. 
It  embraces  a  great  variety  of  objects ;    but  it  does  not 
specify  any  rules  or  regulations,  in  regard  to  what  is  to  be 
done  when  the  prisoner  is  first  apprehended^    A  variety  of 
circumstances  may  occur  in  this  case,  so  as  to  render  it  abso- 
lutely necessary  to  detain  the  prisoner  for  some  time,  and 
highly  dangerous  to  admit  him  to  baif.     He  may  be  appre- 
hended at  the  distance  of  100  or  SOO  mile»  from  any  jaiL 
It  may  be  impossible)  for  some  time,  to  find  any  Judge  who 
can  examine  him.     He  must  therefore  remain  in  confine-^ 
ment ;  but  would  it  ever  be  held  that  in  the  mean  time  he 
was  intitled  to  bail ;  oY,  that   he  behoved  to  be  liberated 
before  he  had  reached  the  Judge,  or  had  been  examined. 
It  has  been  said,  that  the  act  1701  is  expressly  extended  to 
the  case  of  all  warrants,  not  either  consented  to  by  the 
party,  or  inflicted  after  trial  by  sentence ;  and  that  warrant) 
of  commitment  for  further  examination  must  be  included 
'under  this  general  clause.   But,  with  great  deference,  I  can- 
not think  that  this  is  a  sound  construction  of  the  act.    I  find 
that  the  act  applies,  in  the  enacting  words,  only  to  impri- 
sonment for  crimes  or  offences ;  and,  in  order  to  prevent 
any  mistake,  there  is  afterwards  a  general  clause  of  excep- 
tion,  whereby  it  is  jdeclared,  that  the  liberation  provided  by 
the  act  is  only  to  be  understood  from  imprisonments  <  for 
^  the  causes  foresaid,  and  without  prejudice  of  all  personal 
^  diligence  or  imprisonments  for  payments  of  debt,  or  upon 

*  sentence,'  or  for  any  other  causes  than  those  above,  ex- 
^  pressed,  in  the  same  way  and  manner  as  was  competent 

♦  before  the  making  hereof.'    Now,  if  there  is  any  evidence^ 
^hat,  before  the  act  1701|  commitments  for  farther  examU 
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HBtipn  were  legal,  would  you  not  rather  hold,  that  they     1806. 
fftll  under  the  exception  here  mentioned,  than  that  they 
were  comprehended  under  the  former  clause,  although  the 
act  expressly  declares,  that  it  applies  only  to  imprisonments 
for  the  causes  foresaid,*->that  is,  for  crimes  and  offences ; 
and  it  afterwards  reserves  all  commitments  for  any  other 
causes  to  be  regulated  in  the  same  way  as  they  have  been 
by  the  former  law.    It  is  impossible  to  doubt,  that,  previous 
to  the  act  1701,  warrants  of  commitment  for  further  ex- 
amination were  perfectly  legal;  and  the   statute  having 
first  laid  down  regulations  as  to  imprisonment  for  trial, 
afterwards  makes  an  exception,  and  declares,  that  all  other 
cases  shall  be  excepted.     Now  the  case  of  commitment  for 
farther  examination,  was  a  case  which  did  exist  at  the 
time;  and  it  seems  to  be,  therefore,  clear,  that  it  must  be 
excepted,  as  well  from  a  sound  construction  of  the  act,  as 
from  the  reason  and  necessity  of  the  thing.     Is  it  possible 
to  say,  that  before  a  man  has  been  finally  committed,  he  is 
to  be  liberated  on  bail  ?    There  is  certainly  no  provision  in 
the  statute,  which  imports  either  directly,  or»  by  any  rea-^ 
sonable  implication,  that  while  a  man  is  actually  under  ex- 
amination, he  may  insist  upon  being  liberated  upon  an  offer 
of  bail.     Can  your  Lordships  hold,  that  in  the  middle  of 
his  examination,  he  is  entitled  to  require  a  Magistrate  to^ 
stop  his  proceedings,  modify  the  bail,  and  set  him  at  liberty? 
It  may  not  yet  appear  what  crime  he  has  been  guilty  of, 
and  until  that  is  determined,  and  something  like  a  reason- 
able knowledge  of  the  fact  obtained,  I  am  clear,  that  the 
prisoner  must  remain  in  custody.     Holding,  therefore,  in 
point  of  law,   that  the  statute  1701  does  not  apply  to 
warrants  of  commitment  for  farther  examination,  it  re- 
mains to  be  considered,  Whether,  in  point  of  fact^-  thft 

c2 


THE  CASE  OF  JOHN  AKDREW^ 

warrant  In  this  case  was,  or  was  not,  a  warrant  of  that- 
description  ?  When  this  cause  depended  before  me,  in 
the  Outerhouse,  I  thought  myself  entitled  to  take  into  my 
considerafSbn  certain  coItateraF  circumstances,  arising  from 
the  Judge  himself  having  granted  a  differentwarrant  under 
his  hand'  at  the  same  time.  Accordingfy,  there  is  a  war-^ 
rant  on  the  back  of  the  precognition,^  which  t6en  appeared 
to  me  to  be  the  warrant  of  commitment ;  and,  if  I  remain- 
ed of  the  same  opinion,  I  should  still  hold  that  as  a  warrant 
of  commitment  for  farther  examination ;  but  I  am  now 
satisfied,  that  it  cannot  be  held  as  the  warrant  of  conrniit' 
ment  r  and,  therefore,  I  lay  it  entirely  out  of  my  consider-^ 
ation^  It  IS  not  the  warrant  on  which  the  prisoner  was 
committed^ — the  other  warrant  was  sent  to  the  Magistrates 
of  Ayr — it  was  delivered  into  the  custody  of  the  Jailor,  as- 
his  authority  for  detaining  the  prisoner— «nd  it  is  the  only 
warrant  of  which  the  prisoner  could  have  obtained  a  copy. 
It  is  true,  something  has  been  founded  upon  the  circum-^ 
stances  under  which  the  warrant  was  granted,  and  the 
defender  has  pleaded  in  some  measure  upon  his  intentions ;. 
but  I  am  not  entitled' to  enter  into  such  circumstanees-^no* 
Judge  is  entitled  to  go  into  extr^aoeous  matter^  The  war^ 
of  commitment  is  the  act  of  the  Judge ;.  the  prisoner  is 
entitled  to  a  copy  of  it,  if  he  demands  it.-  Having  got  the 
grounds  of  his  detention,  he  i»  entitled  ta  apply  for  bail, 
and  the  Judge  is  bound  to  admit  him  to  bail ;  and,  therefore,. 
I  must  disregard  all  those  other  circumstances.  Is  there  one 
word  in  the  terms  of  this  warrant  that  imports,  that  it  was  a 
warrant  of  commitment  for  farther  examination  ?  Is  there 
not  evidence,  that  the  prisoner  had  been  already  examined  ?' 
In  short,  I  cannot  read  this  warrant  without  being  satisfied 
that  the  commitment  was  for  trial.    I  see  first  a  specified 
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'charge  of  seditious  practices;  and,  secondly,  an  order  to  re-  1806. 
ceire  the  prisonerinto  jail,  therein  to  remain,  until  he  should 
be  liberated  in  due  course  of  law ;  which  words,  as  far  as  I 
have  been  able  to  discover,  either  from  the^  practice  ^of  the 
country,  or  the  authority  of  writers,  do  not  import  that 
any  farther  examination  is  to  take  place.  The  Sheriff, 
however,  delays,  in  respect  that  it  was  a  warrant  for  farther 
'examination.  But,  supposing  that  to  be  the  case,  what 
should  have  followed  ?  The  prisoner  certainly  fell  to  be  dis- 
charged, but  instead  of  that,  what  does  the  Sheriff  do  ? 
Upon  the  12th  he  admits  him  to  bail.  The  Sheriff  thus 
views  his  own  warrant  as  a  warrant  of  commitment  for 
trial,  for  he  proceeds  to  cognosce  the  bail.  If  tjiere  was 
no  other  warrant  of  commitment,  the  prisoner  fell  neces- 
sarily to  be  discharged,  for  he  stood  committed  for  farther 
examination ;  but  the  Sheriff  cognosces  the  bail,  and  no 
farther  examination  took  place.  At  one  time,  the  Sheriff 
says,  that  the  prisoner  was- committed  for  farther  examina- 
^on,  but  he  conducts  himself  at  another  time  as  if  it  had 
been  a  warrant  for  trial.  He  changes  his  doctrine  according 
as  it  suits  him,  but  ultimately  he  takes  bail,  and  upon  that  bail 
the  prisoner  was  tried.  I,  therefore,  hold  it  to  have  been 
a  warrant  for  custody,  in  order  tp  trial.  With  regard  to 
the  second  defence,  founded  on  the  act  of  the  39th  of  the 
King,  if  that  act  had  said,  that  in  all  cases  of  commitment, 
the  Court  of  Justiciary  should  be  entitled  to  judge  of,  and 
determine  the  bail,  I  should  have  thought  that  this  defence 
had  considerable  force,  but  no  such  thing  is  either  stated, 
or  can  be  collected  by  fair  construction  from  the  act.  It 
increases  the  rate  of  bail  in  all  cases,  and  then  there 
is  a  clause  to  this  purpose,  '  In  all  cases  of  sedition,'* 
&c,  &c.     I  am  very  far  from  saying  that  this  is  well 
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1806.  expressed,  or  that  it  can  be  extended  conveniently  to' 
all  cases.  And  what  has  been  stated  is  certainly  true, 
that  persons  living  in  a  remote  corner  of  the  country 
may  be  in  a  better  situation  than  persons  in  the  vicinity  of 
the  capital.  But  the  statute  39th  of  the  King  has  not 
8aid,  that  in  all  cases  the  bail  shall  be  determined  by  the 
Court  of  Justiciary ;  neither  is  an  application  by  the  Lord 
Advocate  the  usual  mode  of  applying  for  bail.  The  mean- 
ing of  the  act  is,  that;  if  too  little  bail  has  been  received^  the 
Lord  Advocate  is  entitled  to  have  greater  bail  taken,  or 
else,  that  the  party  shall  return  to  prison.  If  the  person  is 
residing  near  Edinburgh,  he  must  submit  to  remain  in 
custody  until  the  bail  is  extended  by  the  Court  of  Justi- 
ciary. In  the  same  way,  when  a  person  is  apprehended  at 
a  distance,  the  Sheriff  should  take  bail  in  the  mean  time, 
leaving  it  to  the  Lord  Advocate  to  apply  for  an  increase  of 
it,  in  case  he  shall  think  that  necessary.  As  to  the  powers, 
of  inferior  Judges,  in  making  application  to  the  Crown 
'Counsel,  I  see  no  ground  whatever  for  it  in  the  act  1701^ 
Upon  the  whote  matter,  it  appears  to  me  that  the  case  ia 
very  clear  that  this  was  a  warrant  for  trial,  and  that  the 
Sheriff  did  not  proceed  according  to  the  clear  and  simple 
directions  of  the  act,  to  cognosce  the  bail,  and  liberate  the 
prisoner  within  the  twenty-four  hours, 

LORD  CRAIG. 

I  am  not  ashamed  to  say,  that  I  have  changed  my  opi* 
nion  in  this  case.  I  formerly  thought  that  there  were 
grounds  for  assoilzieing  the  defender.  I  afterwards  altered 
that  opinion,  but,  upon  farther  consideration,  I  have  r^ 
turned  to  my  first  opinion,  and  I  shall  now  deliver  the 
grounds  upon  wbicb  it  is  founded^  as  to  the  different 
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points  in  dispute.     There  appear  to  me  to  be  three  points   .1806. 
for  your  Lordships  consideration :  First,  what  is  the  effect 
of  a  warrant  of  commitment  for  farther  examination,  and 
of  the  act  1701,  as  applicable  to  such  a  warrant  ?  Secondly, 
whether,  in  point  of  fact,  this  was  a  warrant  of  that  dea- 
scription^  or  for  trial  ?  and,  lastly,  what  is  the  effect  of  the 
act  of  the  39th  of  the  King  upon  the  act  1701  ?    As  to  the 
firsts  I  never  had  a  doubt  that  the  act  1701  does  not  apply 
to  warrants  of  commitment  for  farther  examination ;  and, 
from  the  very  nature  of  the  .thing,  I  shudder  at  the  conse-  . 
quences  that  would  follow,  if  your  Lordships  were  to  find 
differently.   .  The  consequence  would  be,  that  whenerer  a 
person  chose  to  disappoint  the  bail,  and  defeat  the  ends  of 
justice,  he  might  do  it  w^ith  impunity ;  and,  I  am  sure, 
that  if  it  is  now  to  be  established,  that  the  act  1701  applies 
to  warrants  of  commitment  for  farther  examination,  there 
is  not  a  Judge,  who  has  ever  acted  as  a  Sheriff,  that  may 
not  be  found  liable  in  the  penalties  of  wrongous  imprison- 
ment :  in  short,  it  would  put  an  end  to  all  sort  of  investi- 
gation by  inferior  Judges.     It  has  been  said,  that  if  the  doc- 
trine were  to  be  admitted,  that  commitments  for  farther  exa- 
mination do  not  fall  under  the  act  1701,  no  Judge  would 
ever  grant  a  warrant  for  trial  against  a  person  that  he  dis. 
liked,  but  would  always  keep  him  incarcerated  for  farther 
examination.     But,  I  answer  to  this,  that  although  the  act 
1701  does  not  apply  to  imprisonments  of  this  kind,  there  is 
yet  a  remedy  by  an  action  of  oppression  and  damages,  at 
common  law.     But  where  a  warrant  has  been  granted,  not 
for  farther  examination,  but  for  trial,  I  think  the  act  1701 
does  apply  ;  and  there  being  such  a  distinction  betwixt  thf5 
two  cases,  the  consequence  of  this  is,  that  it  lays  the  Magi- 
strate under  the  obligation  to  be  more  particularly  careful 
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1806.    and  attentive  as  to  the  terms  of  his  warrant.    The  resuA 
of  all  the  consideration  that  I  have  been  able  ta  give  to  this 
case,  is,  that  I  think  this  was  not  a  warrant  of  commit- 
ment for  farther  examination,  but  ja  warrant  of  commit- 
ment for  trial,  and  that  it  therefore  falls  under  the  act 
1701.     The  words  are,  that  they  are  to  remain  in  prison 
tiutil  liberated  in  due  course  of  law ;  and  this,  I  think,  ia 
the  peculiar  form  of  a  warrant  of  commitment  for  trial.    It^ 
is,  no  doubt,  true,  that  there  was  another  warrant  differing, 
in  some  respects  from  the  one  in  question ;  and  I  do  be- 
lieve that  there  was  some  confusion  in  the  SherifTsmindat 
the  time ;  but,  taking  the  whole  together,  I  cannot  enter- 
tain a  doubt,  that  the  commitment  in  this  case  was  a  com- 
mitment for  trial.    At  one  time  I  thought  that  the  war» 
rant  annexed  to  the  precognition  might  have  been  used  as 
a  mode  of  explaining  the  SherifTs  proceeding,  and  of  ar- 
riving at  the  true  ground  of  the  commitment ;  but  I  now 
doubt  if  this  can  be  done — I  have  no  doubt  that  it  was 
done  unico  contextUy  and  I  cannot  approve  of  any  thing  that 
is  said  against  the  Sheriff^s  intentions,  knowing  him,  as  I 
do,  to  be  a  very  respectable  man ;  but  I  doubt  how  far  I 
can  explain  the  one  warrant  by  the  other.     The  only  war- 
rant of  which  the  prisoner  could  get  the  double,  was  the 
one  sent  to  the  Magistrates  of  Ayr;    and,  therefore,   I 
think,  it  is  the  only  warrant  which  your  Lordships  can  take 
into  your  consideration.     The  third  question,  which  I  think 
is  the  most  difficult,  relates  to  the  effect  of  the  act  39th  of 
the  King,  upon  the  statute  1701.     One  Judge  has  said,  in 
strong  and  impressive  language,  that  this  act  does  intend  to 
take  away,  and,  in  point  of  fact,  does  take  away,  the  ne- 
cessity of  the  deliverance,  on  the  petition  for  bail,  within 
the  twenty-four  hours.    Other  Judges  are  equally  positive 
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that  this  is  spt  the  sound  interpretation  of  the  act,  and  180G. 
that  it  does  not  take  away,  in  any  respect,  the  effect  of  the 
act  1701.  Betwixt  these  contrary  opinions,  what  is  the 
inferior  Judge  to  do  ?  or  what  inferior  Judge  in  the  king- 
dom shall  take  upon  him  to  decide  this  question,  while  such 
high  authorities  appear  on  opposite  sides?  One  Judg<i 
says,  that  such  is  the  construction  of  the  act  Another 
says,  that  it  is  totally  diff*erent.  One  says,  that  he  must 
act  thus ;  and  another  says,  that  he  must  act  otherwise— 
so  that  it  is  a  matter  of  perfect  uncertainty  what  ought  to 
be  done.  It  must  be  a  very  strong  measure,  indeed,  in  a 
6ase  like  the  present,  where  a  Judge  is  acting  honajide^  to 
inflict  penalties  upon  him,  because  of  two  modes  that  might 
be  followed  he  has  chosen  one.  He  is  acting  in  a  ministe- 
rial capacity,  and  ou^t  not  to  be  rashly  condemned. 
Where  a  Judge  is  acting  in  this  capacity,  he  is  not  liable 
for  an  error  in  judgment,  and  I  cannot  help  feeling  the 
hardship  that  every  Magistrate  would  tiecessarily  be  sub- 
jected to  if  they  were  obliged  to  act  in  one  of  those  ways, 
and  yet  be  liable  in  damages  if  they  committed  the  slight- 
est mistake.  The  act  1701  is  a  very  valuable  one,  but  of 
all  statutes  it  is  the  worst  expressed,  and  is  attended,  in  its 
most  important  clauses,  with  great  uncertainty  and  doubt. 
In  regard  to  the  Judges  inspecting  the  precognition,  I  can- 
not conceive  what  other  evidence  they  can  proceed  upon. 
I  think  they  are  perfectly  well  entitled  to  see  the  precogni- 
tion. Such  is  my  opinion  upon  the  whole  case ;  I  cannot 
consent  to  decern  against  this  gentleman   in  the  present 

uncertainty  of  the  law,  but  I  would  seriously  recommend 

• 

to  the  Crown  Counsel,  to  bring  in  a  new  act  of  Parliament^ 
In  order  that  the  matter  may  be  put  beyond  a  doubt. 
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LORD  MEADOWBANK. 

This  is  a  case  of  very  great  importance.  Some  of  jout 
Lordships  have  gone  very  deep  into  paints  of  great  conse* 
quence  to  the  law  of  this  country,  and  I  shall  therefore  de- 
liver my  opinion  upon  all  those  matters  that  have  been 
brought  into  question.  I  think,  and  there  I  differ  from  the 
Right  Honourable  Judge  who  spoke  first,  that,  in  times  of 
public  liberty,  it  is  of  importance  that  the  country  should 
form  its  mind  fully  and  clearly  upon  what  are  its  laws  and 
its  rights.  This  appears  to  me,  when  well  done,  to 
constitute  the  most  powerful  of  all  controuls  upon  Courts 
of  Justice ;  for  I  hold,  that,  in  a  free  government,  there  ia 
a  jealousy,  and  a  well-founded  jealousy^  of  Courts  of  Justice^ 
as  there  is  of  every  other  department  of  constitutional 
power.  I  think  this  jealousy  is  the  great  security  of  our 
monarchical  system,  and  of  our  Revolution  establishment ; 
and  I  think  that  that  system,  and  that  establishment,  go  to 
authorise  that  jealousy.  I  look  upon  it,  that,  in  interpret- 
ing *he  act  1701,  your  Lordships  are  to  consider  it  as  a  law 
that  issued  from  the  legislature  in  consequence  of  the  well* 
founded  jealousy  they  entertained  of  Courts  of  Justice,  from 
the  knowledge,  which  experience  had  taught  them,  that 
they  were  liable  to  corruption.  Sensible,  np  doubt,  our 
Scottish  legislators  were,  that  Coiuts  of  Justice  are  but  im-> 
perfect  instruments,  and  subject  to  all  the  frailties  and 
weaknesses  which  enter  into  the  construction  of  so  frail  a 
creature  as  man,  out  of  which,  however,  the  whole  machi- 
nery of  government  must  be  formed ;  and  it  is  this  feeling 
that  ought  to  teach  the  public  permanently,  that  they  must^ 
constantly  remember  and  reverence  their  rights  if  they  hope 
to  preserve  them.     Laws  are  a  piece  of  waste  paper  if  they 
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are  aot  executed  by  faithful  ministers,  or  at  least  by  mini-  1806. 
Bters  who  are  compelled  to  be  faithful.  But  what  is  the 
likeliest  way  of  procuring  faithful  ipinisters  ?  It  is  by  teach- 
ing the  public  law  to  the  people  at  large,  and  directing  the 
current  of  public  rengeance  wherever  their  rights  are  vio- 
lated. This  opportunity,  however,  the  people  have  not  al- 
ways enjoyed  ;  for  it  was  only  at  the  Revolution  that  their 
feelings  came  to  be  respected,  and  the  sentiments  of  the  in- 
telligent public  deemed  the  safest  repository  of  constitutional 
rights.  It  has  been  stated  as  a  ground  for  changing  the 
law  by  which  the  quantum  of  bail  was  fixed,  that  it  was 
mdficient  to  declare,  in  general,  that  excessive  bail  is  con- 
trary to  law— that  the  imprisoning  persons  without  express- 
ing the  reason  thereof,  and  tlie  delaying  to  put  them  upon 
their  trial,  were  contrary  to  law.  But  this  would  only  be 
declaring  the  law  as  it  stood  before  the  Revolution ;  and 
the  legislature  knew  well  that  this  would  be  perfectly  nu- 
gatory. They  knew  that  it  might  be  said,  that  these  de- 
lays are  trivial^  and  perhaps  reasonable;  and,  theref01*e» 
what  did  they  do  P  they  said,  ^  I  tell  you,  you  shall  allow 
^  bail  within  twenty-four  hours ;  you  shall  not  exact  exor-r 
*  bitant  bail,  and  I  state  to  you  what  exorbitant  bail  is  f — 
for  the  amount  is  specified,  which,  according  to  the  circum- 
stances of  the  times,  was  reckoned  sufficient  bail.  The  le- 
gislature was  composed  of  men  of  worth,  who  had  expe- 
rienced the  greatest  evils  from  the  corruptions  of  Courts 
of  Justice,  as  well  as  from  the  corruptions  of  every  other 
branch  of  public  administration.  They  left  it  to  the  dis- 
cretion of  the  Judge  what  bail  should  be  taken  in  each  case, 
but  they  said  it  would  be  exorbitant  to  take  more  than  a 
certain  sum,  and  they  fixed  the  maximum.  I  do  think  this 
was  wisely  and  prudently  done ;  and  we  have  the  reiterated 
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1806.  approbation  of  two  British  Parliaments  expressed  as  to  tUs 
statute.  They  have  never  attempted  to  abolish  the  law ; 
they  have  only  increased  the  sum ;  and  this  very  act  of 
Parliament,  of  the  39th  of  the  King,  introduces,  for  the 
first  time,  an  exception  to  the  principle,  in  so  far  as  it  at 
lows  bail  to  be  exacted  without  limit  in  the  case  of  sedition ; 
influenced,  no  doubt,  by  the  situation  of  Europe  at  ttus 
time,  convulsed  to  its  foundation  by  the  rage  of  innovation^ 
and  by  the  violence  with  which  this  distemper  spread  like 
wildfire  through  the  world.  At  this  period  the  legislature 
ventured  to  put  their  hands  to  the  act  1701 ;  and  in  the 
single  case  of  sedition  they  allowed,*— and  what  did  they  aU 
low  ?  They  allowed  this  j  *  And  whereas,*  &c.  &c.  Here 
is  certainly  an  undoubted  repeal  of  the  statute  1701,  as  far 
as  it  restrained  the  Court  of  Justiciary  from  taking  more 
than  the  maximum  in  the  case  of  a  certain  crime,  There  is 
here  an  allowance  for  the  Court  of  Justiciary,  on  application 
made  to  it,  to  extend  the  bail  to  such  amount,  as,  under  all 
the  circumstances  of  the  case,  the  Judges  shall  think  sufficient, 
There  is  no  direction  given  as  to  tlve  form  of  the  application ; 
—that  is  left  entirely  to  the  discretion  of  the  Lord  Advocate. 
It  has  been  said,  that  the  Judges,  in  determining  upon 
such  application,  must  consult  the  precognition.  As  to  this 
I  shall  not  say  much.  '  I  shall  only  observe,  that  however 
proper  it  may  be  for  the  public  prosecutor  to  take  precog** 
nitions,  and  to  found  upon  them  his  subsequent  proceed- 
ings, I  cannot  think  it  fit  for  Judges  to  hold  them  as  evi- 
dence. It  appears  to  me  to  be  confounding  two  duties  in 
their  nature  distinct.  In  the  ancient  European  governments, 
the  Magistrate  generally  sat  as  tlie  Judge  of  the  law,  but 
he  was  likewise  the  public  prosecutor  of  offences  of  all 
kinds,  (the  partie  piiblique,)  and  had  confided  to.  him  the 
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tfcarge  of  making  up  of  dittay,  that  is,  of  instituting  and    1606. 
conducting  the  process,  while,  at  the  same  time,  he  was  the 
Judge  of  the  law.  This  was  the  public  law  of  Europe ;  but 
however  suitable  it  might  be  to  those  times,  it  is  extrem^- 
Ij  unsuitable  to  times  of  perfect  justice^^to  times  when  jus-r 
tice  is  carried  to  the  utmost  length  that  human  imperfec* 
tion  can  admit.   The  province  of  an  enlightened  legislation 
shduld  erer  be  to  separate  the  function  of  preparing  crimi- 
nal proceedings  from  the  function  of  applying  the  law  to 
cases  as  they  occur;  and  the  more  that  Courts  of  Justice 
are  prevented  from  mixing  these  functions,  so  much  the 
more  suitable  are  they,  and  so  much  the  nearer  do  they  ap- 
proach to  that  abstract  perfection  in  the  administration  of 
justice  at  which  the  laws  of  this  country  perpetually  aim. 
But  I  certainly  must  consider  this  as  a  statute  that  has  re-» 
pealed  a  part  of  the  statute  1701.     The  statute  of  union 
calls  upon  me  to  consider  it  as  such.     In  thb  situation^ 
Judges  are  the  organs  of  the  nation,  to  take  care  that  their 
tights  under  a  new  legislature  are  preserved  and  maintain- 
ed,-^those  rights  that  they  stipulated  for  when  they  had  a 
8^parate  legislature  of  their  own.    I  apprehend,  therefore, 
that  I  am  bound,,  and  that  your  Lordships  are  bound,  to 
give  to  British  statutes  the  strictest  interpretation  where-, 
ever  they  trench  upon  existing  civil  rights  or  civil  privileges  ; 
fpr  all  such  rights  and  privileges  are  preserved  by  the  pac-' 
itm  ccnventumf^  the  special  paction  of  the  Union*   Now,  can 
I  permit  a  statute  to  be  repealed  by  implication,  which  was 
pert  of  the  Revolution  establishment,  part  of  the  claim  o£ 
right,  part  of  the  engagement  under  which  King  William, 
and  every  one  of  his  successors,  have  held  the  erown  ?  Thi» 
set  is  the  centre  of  our  whole  system :  It  proceeded  from 
the  country,  in  iU  resurrection  from  sinking  under  the  in-*? 


46  >frHE  CA6E  OP  JOHN  ANDREW^' 

1806.  juries  and  miseries  which  it  had  suffered  from  the  outragei 
of  former  times ;  and  is  it  possible  for  any  Judge  to  think 
of  repealing  this  statute  by  an  inference  ?  I  am  sure  I  shall 
always  enter  my  protest  against  putting  a  violating  hand  to 
that  statute,  unless  I  see  myself  directed  to  do  it  by  positive 
legislative  authority,  in  clear  and  express  words.  But  do  I 
see  here  any  thing  like  an  intention  of  this  kind  P  It  is 
said,  indeed,  that  the  Court  of  Justiciary  may  extend  the 
bail  in  certain  cases ;  but  is  it  said,  (as  it  ought  to  have 
been  on  this  supposition,)  that  the  statute  is  to  be  repealed 
as  to  the  time  allowed  for  consultation  and  deliberation  P 
No  such  thing ;  but  I  hold  that  a  repeal  or  positive  enacting 
words  would  have  been  essential.  I  find  the  legislature  had 
been  justly  jealous,  justly  afraid  to  touch,  what  I  consid^ 
as  the  palladium  acquired  to  Scotland  in  the  Revolution 
establishment.  They  say  expressly,  *  Provided  always,^ 
(which  rides  upon  the  whole  of  the  clause,)  *  that  nothing 
^herein  contained  shall  extend,  or  be  construed  to  extend, 
*•  to  deprive  such  persons  of  the  other  benefits  of  the  acts 
^  above-mentioned,  and  particularly,  of  his  forcing  on  the 
'  day  of  trial,  as  especially  directed  by  the  act  of  the  Par- 
'  liament  of  Scotland,  first  above  recited/  It  appears  to 
me,  that  here  the  legislature  just  say,  ^  I  give  the  Lord  Ad- 
^  vocate,  with  the  aid  of  the  Court  of  Justiciary,  in  the  caseof 
^  sedition,  a  latitude  in  taking  bail  beyond  the  maximum  for* 
'  merly  prescribed.  I  am  afraid  there  should  be  any  pre- 
^  tence,  by  this  means,  for  holding  the  statute  repealed  as 
^  to  the  time  allowed  for  deliberation ;  and,  therefore,  I 
*  prohibit  and  discharge  all  Judges  from  putting  such  a 
<  construction  in  the  clause  as  shall  have  that  effect.  Do  not 
^  meddle  with  the  statute  1701 :  I  caution  you  against  it; 
^  take  the  remedy^  imperfect  as  I  give  it  you^  but  do  not  pre- 
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*^  tend  to  say  that  you  can  make  it  better.     This  would  be    180G. 

*  to  repeal  one  of  the  most  sacred  laws  of  Scotland,  which 
^  were  bargained  for  at  the  Union,  and,  therefore,  do  not 

*  think  of  attempting  to  encroach  upon  them.''    This  is  the 

• 

language  of  the  Act,  which  I  can  never  be  deaf  to—*  Pro- 

*  vided  always  that  nothing,^  &c.  &c.     Am  I  to  be  told 
^er  this,   that  the  Lord  Advocate,   at  his  leisure,  that 
tiie  Court  of  Justiciary,   at  their  leisure,    who,    by  the 
bye,   must,    for  a  great  part  of  the  year,   be  travelling- 
at  a  distance  from  the  capital,    are  to  proceed  to  cog- 
nosce the  bail,    with   all  the  delay  attending  upon  the 
slow  forms  of  law ;    and  that  the  most  valuable  of  all 
privileges,   the  privilege  of  obtaining  liberty  in  twenty- 
four  hours,   is  to  stand  suspended  upon  their  pleasure 
and  convenience.      It  is  impossible  for  me  to  listen  to 
such  a  doctrine.     I  agree  with  my  learned  brother  who 
«poke  first,  that  there  may  be  some  imperfection  in'  the 
law  as  to  the  case  of  sedition ;  but  though  I  see  the  law 
imperfect,  am  I  to  assume  the  capacity  of  a  legislator,  and 
to  make  it  better.     The  legislature  themselves  saw  that  it 
was  imperfect ;  but  they  had  taken  a  strong  measure,  ia 
t)rder  that  a  fon^idable  crime  might  be  repressed,  and  pre-> 
ferred  that  the  new  measure  should,  in  some  cases,  prove 
ineflectual,  lest,  in  providing  a  remedy  for  a  partial  evil,, 
Ihey  might  shake  the  security  of  the  subject  all  over  Scot- 
land.   Having  said  so  much  upon  the  law,  I  have  no  diffi- 
culty as  to  the  fact.     I  have  never  changed  my  opinion^ 
upon  the  subject— I  certainly  do  remain  just  as  clear  at 
this  moment  as  I  was  at  first,  that  this  was  here  a  commit- 
inent  for  trial,  if  ever  there  was  such  a  commitment.     I 
cannot  think  it  is  possible  that  it  can  be  left  to  be  a  matter 
«f  ambiguity,  whether   a  commitment  is.  such  as  to  en-> 
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title  a  pei-son  to  apply  for  bail  ?  Had  this  warrant  beeil 
presented  by  the  prisoner  to  any  one  lawyer,  would  he  not 
have  told  him  instantly  to  aj^ly  for  bail  ?  Wkat  does  the 
act  1701  say  as  to  commitments?  It  dnly  says,  that  you 
shfidl  express  in  the  warruit  the  reason  of  the  conmiitment ; 
and  as  there  is  in  this  warrant  not  only  the  statement  of  a 
charge  against  the  prisoner,  but  an  order  for  close  confine- 
ment,  it  partakes  not  ^en  of  the  form  of  a  commitment 
for  farther  examination.  A  commitment  for  trial  does  not 
interfere  with  the  magistrate's  right  of  examining  a  second 
jtime.  As  to  this  application  for  bail,  I  do  not  feel  any  ne- 
cessity for  inquiring  whether  it  was  presented  on  thi(  se- 
cond or  the  ninth ;  I  don'^t  care  which.  The  defender  says^ 
he  considered  it  as  a  conmiitment  for  farther  examination : 
I  consider  it  as  quite  clear,  that  a  commitment  for  fartheir 
examination  cannot  be  the  ground  of  an  application  for 
bail.  A  commitment  of  this  kind  is,  in  fact^  a  commitment 
for  the  benefit  of  the  prisoner.  The  whole  ground  on 
which  we  are  called  on  to  decide,  is  the  interlocutor  de- 
laying to  give  a  deliverance  on  the  petition.  The  plea  of 
the  defender  is,  that  he  was  entitled  to  lay  the  matter  be- 
fore the  Crown  Counsel,  and  that,  at  any  rate,  it  was  but 
an  error  in  judgment,  and  that  he  ought  not  therefore  to 
be  subjected  in  the  penalties  of  the  act.  It  iqppears  to  me, 
that  the  statute  1701,  from  beginning  to  end,  is  intended 
to  deprive  judges  of  all  sort  of  discretion ;  they  are  to  have 
no  power ;  they  are  threatened  at  every  moment  with  a 
specific  penalty ;  and  I  consider  them,  therefore,  as  bound 
by  the  statute,  in  the  most  rigorous  manner,  that  a  legis- 
lature,, jealous  of  their  bad  intentions,  could  mean  to  bind 
them.  I  think  that,  under  this  statute,  it-is  as  clear  as  th^ 
SUB,  that  the  Sheriff  had  the  penalties  of  wrongous  imprir 
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'86niflent  before  his  eyes.     And  what  had  he  on  the  othet    1806. 
«ide  P    He  had  to  fly  in  the  face  of  this  jealous*  threatening 
<if  the  legislature,  doubting  of  his  intentions ;  trusting  for 
safety  to  his  inference,  that  time  should  be  given  to  the 
.'Lord  Advocate  to  consult  the  Court  of  Justiciary.  '  Is  it 
stated,  however,  as  an  oiTence,  in  this  act  of  the  39th  of 
the  King,  if  he  fails  to  consult  the  Lord  Advocate?    He 
liad  an  offence  indeed  held  out  against  him^  in  one  view ; 
hat  there  was  no  offence  held  out  to  him,  if  he  had  doubted 
"Of  hentated  as  to  his  powers  ?     It  appears  to  me  that  the 
•whole  defences  just  consist  of  such  pretexts  as  the  act  1701 
was  levelled  against.     They  are  the  grounds  of  that  jea* 
lousy  which  is  entertained  by  the  Constitution  in  regard 
to  the  judicial  power ;  and  sitting  here  as  a  Judge  of  the 
law,  and  an  object  of  this  constitutional  jealousy— an  olv 
ject  of  the  jealousy  of  the  act  1701,  I  have  no  hesitation 
to  declare,  that'  if  the  least  wei^t  is  gtren  to  those  pre* 
texts,  a  period  may  soon  be  revived  in  the  practical  his-^ 
toiy  of  this  4M>untry,  similar  to  that  from  which  the  act 
1701  took  its  origin.    Something  has  been  said  of  the  cha- 
racter of  the  defender:    I  dare  say  he  may  be  a  very  re- 
spectable man ;  but  with  that  I  have  nothing  to  do,  for, 
whatever  he  is,  I  have  no  power  here  to  exercise  indul- 
gence or  discretion.  The  statute  is  as  dear  as  the  Sun,  and 
is  intended  to  be  clear.    Whatever  doubts  there  may  be  as 
to  some  points  in  the.  statute,  as  to  whether  the  prisoner 
may  be  detained  in  jail  for  40, 100,  or  140  days,  (as  to  which, 
however,  I  never  saw  any  difficulty),  the  point  before  your 
iLordships  is,  at  least?  without  a  shadow  of  doubt.     It  is 
^without  a  shadow  of  doubt,  that  you  must  cognosce  the 
bail  within  24  hours ;  you  nuist  do  this  under  the  penal- 
ties of  wrongous  imprisonment ;  and  you  commit  no  o& 
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1606L  fence  aldiough  you  Cail  to  consult  the  Lord  Advocate  It 
my  opiniw,  it  is  dear  firom  tbe  provsicMis  oi  the  statute^ 
and  dear  from  the  meaning  and  0ound  conBtructMm  of 
corrective  law8»  that  we  have  no  power  ix>  listen  to  aay 
thing  like  a  pica  of  iotia  ^fide^  on  the  part  of  Jadges  who 
violate  the  act  1701.  If  we  have  any  such  power»  then  I 
will  agree  with  my  Lord  Newton,  that  there  b  an  end  of 
thia  statute,  and  that  it  may  be  burned  in  the  piMe 
streets,  with  contend,  as  useless.  I  did  what  was  best^ 
I  thought  sop*oI  used  the  best  of  my  judgment.  These  are 
the  pretences  which  are  uniformly  set  up  in  cases  of  this 
kind.  And  are  your  Lordships  sitting  here,  in  times  of 
public  liberty,  to  listen  to  such  pleas,  and  yet  to  be  adkd 
the  guardians  oS  liberty  ?  If  you  do  not  in  the  present 
times  teach  a  Magistrate  how  the  law  stands ;  if  you  do 
not  teach  the  freemen  of  Scotland  their  rights;  what 
would  you  do  under  a  government  of  a  different  deserip 
tion  P  The  reign  of  Charles  the  Second  shews,  that  the 
most  violent  dedaimers  for  liboiiy  become  in  a  short  time 
as  violent  for  despotism,  I  am  always  afraid  of  a  dema- 
gogue, for  I  see  in  him  a  candidate  for  future  tyramy. 
And  I  h<^  in  Grod,  I  diall  never  see  the  time  when  sudi 
men  shall  be  able  to  derive  any  aid  to  their  purposes  from 
the  present  decisions  of  our  supreme  courts.  The  caution 
of  enlightened  times,  in  adhering  steadily  to  our  constto* 

* 

tional  landmarks,  forms  the  best  securily  against  (he  recur* 
xence  of  bad  times.  It  disdplines  magistrates  to  exactness 
in  their  public  duties ;  and  establishes  in  the  people  a  fina 
and  unifinrm  feeling  of  their  constitutional  rights.  Such  is 
my  opinion ;  and  I  deliver  it  under  the  fullest  convictioi^ 
that  it  is  the  only  one  I  can  give  consistently  with  vbj 
Aity* 


LOUD  AfiRMAND. 

1^7  oplnidn  U  Ibrm4d  bit  very  diifple  grouit(k.  t  kijr  alt 
tut  wti  stated  b^  itkj  htbiher  over  tbe  wby  altogether  octt 
of  the  t|ite8tim.  I  admit  thit  the  act  1701  niay  be  verj 
good  to  to  Ha  intehtioiis;  but  I  Have  cotuidered  it  for 
tkirtjr  j^ari  «ff  my  life^  aii  the  moit  absord  provhdon  ihat 
ever  win  f>ife  fipDii  paf^er.  This  is  itdt  mj  dwn  dpiidott 
mpAfi  for  I  ^eeoUfcci,  ihilny  yeftn  ago,  when  in  the 
Court  of  JdMieilo^;  my  dhty  eoncorred  with  niy  flings 
in  iHddii^  tb  ttaroi^  a  certain  degree  of  ridiciiie  on  that 
stabitei  8  Tery  tterhed  friend  of  mine,  whd  had  besiowed 
great  atteiitiim  upon  the  criminal  law,  said,  that  the  firam^ 
ers  of  tfiie  «6t  1701  ifid  not  wish  that  it  shoiild  be  mideiw 
sfbofl.  Thf ^e  are  two  warrants  in  this  case ;  one  on  the 
preiognitioii,  and  the  other  setit  to  ihe  magistrates  of  Ayn 
Upon  diis  last  the  prisoner  was  cdrimiittckl,  and  for  this 
the  dander  iriiist  ahswer.  I  shall  therefore  read  the  terms 
of  it  If  I  had  any  ddobi  as  tb  the  terms  of  this  warrant, 
wUdi  I  luve  not,  I  ihoiild  think  myself  entitled,  in  en<- 
dei^roaring  tb  discover  the  true  mteiining  of  the  proceedings 
ef  the  magistrate^  io  take  into  my  consideration  every 
dnng  tliat  wasdofae,*  eo  inHante^  that  the  man  wad  commit- 
ted; and  I  fidd  a  clear  warrant,  Ranted  at  the  same  iime, 
iot  ooimbitiiiig  hhu  to  jMson,  to  remain  nntit  he  should 
be  farth^  examined.  In  judging  of  this  case,  I  must  con^ 
dtter  dl  tfadt  passed  at  the  very  moment  of  the  commit- 
Bi^  It  is  a  mistake  to  say,  that  the  words  <  Until  libe- 
rsted  in  due  course  df  !aw,^  musi  render  the  Wairatii  a 
warrifit  of  comihitment  for  tri^L  They  caiii  do  no  ^uck 
thiifg.   It  is  merely  a  general  expresstev,  which  I  will  bef 
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1806.    leave  to  say,  with  confidence,  is  not  exclusively  appropiv 
ated  to  commitments  for  tHal.    It*is  ciEipable  of  another 
sense ;  and,  in  sound  construction,  must  bear  that  sense 
in  the  present  ease,  when  connected  with  the  other  pro- 
c^edings  of  the  Sheriff.     With  regard  to  the  admissilM-« 
litj  of  bail,  I  never  wa9  clearer  in  my  life,  as  to  any 
thing,  than  that  bail  does  not  apply  to  commitments'  for 
farther  examination.     It  cannot  possibly  apply  to  sqch 
commitments.    I  do  not  care  what  the  act  of  Parliament 
says  on  this  subject,  because  I  hold  that  there  is  a  power 
paramount  to  acts  of  Parliament,  and  that  is  the  power  of 
right  reason,  to  which  Kings  and  Parliaments  themselves 
must  be  subject.  The  commitment  for  farther  examination 
is  a  necessary  step  of  criminal  jurisdiction.  The  magistnite 
has  not  yet  done  with  the  prisoner ; .  be  is  not  finally  couk 
mitted ;  and  he  cannot,-  therefore,  be  liberated  on  baiL 
That  is  my  opinion.     It  is  founded  upon  reason,  and  plain 
sense ;  and  all  the  acts  of  Parliament  in  the  world  will 
never  convince  me  that  it  is  wrong.    It  has  been  said,  that 
the  sheriff^s  conduct  explained   the  way  in   which  he 
viewed  the  warrant,  and  imported  that  he  understood  the 
conmiitment  to  be  for  trial.     Thb  is  founded  upon  the 
sheriff  not  discharging  the  prisoner,  but  ultimately  admit- 
ting  him  to  bail.     This,  however,  is  but  an  inaccuracy; 
and  I  have  always  been  taught  to  believe,  that  mere  in- 
accuracy is  not  a  ground  for  subjecting  a  judge  in  damages. 
The  Sheriff  should,  no  doubt,  have  granted  a  new  warrant; 
and  had  he  proceeded  regularly,  Jbolding.  that  his  former 
warrant  was  for  farther  examination,   he  should  have 
granted  a  new  warrant  for  trial,  and  afterwards  admitted 
the  prisoner  to  bail ;  but  it  is  clear,  that  the  course  which 
he  adopjtedy.whctbtr  regular  or  not^.was,  9i  lea^,  more 
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feronrable  for  the  prisoner.  I  own,  I  am  not  disposed  to  1806. 
go  into  deep  principles  for  the  foundation  of  my  opinion ; 
and  have  always  thought  an  argument  clear,  from  the 
nature  of  the  thing,  much  better,  than  an  argument  founded 
upon  the  mere  words  of  a  statute.  The  result  is,  that 
although  there  never  had  been  another  statute  biit  the 
statute  1701,  I,  as  a  judge,  am  bound  to  say,  that  this 
prosecution  is  ill  founded.  But  the  matter  does  not  rest 
here,  for  the  legislature  has  had  this  matter  repeatedly 
under  their  consideration;  and,  upon  the  last  of  these 
occasions,  they  passed  the  act  of  the  39th  of  the  King.  I 
hold,  that,  in  interpreting  this  act,  it  is  necessary  to  attend 
to  the  state  of  the  country  at  the  time  when  it  was  passed. 
The  legislature  knew  that  the  constitution  was  in  danger; 
that  a  regular  conspiracy  had  been  formed,  in  the  face  of 
the  Sun,  for  the  subversion  of  all  established  government,' 
abetted  by  many  persons  in  this  kingdom,  and  prosecuted 
with  the  most  mischievous  activity.  At  this  time,  it  was 
customary  to  enter  into  extensive  subscriptions,  by  which 
the  bail  was  rendered  elusory ;  and  it  was  in  the  view  of 
all  those  circumstances  that  the  act  of  the.  39th  was  passed. 
The  Court  of  Justiciary,  by  this  act,  is  still  bound  to 
cognosce  the  bail  in  24  hours;  but  from  what  timeP 
Not  from  the  commitment,  but  after  the  matter  ha^  been 
laid  before  them  by  the  public  officer  who  is  directed  to 
make  the  application.  Must  not  he  have  inquired  into  the 
facts  ?  Suppose,  without  a  preco^ition,  the  Sheriff -should 
send  an  information  that  a  certain  person  had  been  guilty 
of  sedition,  what  would  his  Majesty^s  Advocate  do  ?  What 
would  any  man  of  sense  do  ?  Would  he  go  and  tell  the 
Court  of  Justiciary,  that  some  man  had  written  him  a  long 
Btoiy  on  the  sulgect  P    Would  the  King^s  Advocate  do  so  ? 
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1806.   If e  wpul<]|  4o  w).  suc|i  thi^g.    He  vpi#  tf^iioti  t^  Sh«nff 

sendii;ig  me  sometjiing  wit|^out  aojr  an^^oyi^,  you  i^ill  gft 
^^  tal^e  a  pyecqgnitipn  in  du/^  fryn^  Miis^  x^«fe  t;^€|C«  V» 
$imp  for  ^^|^  such  precogftitipn,  ?»  I^  19  i^^^i  to  ^  tb^ 
th^re  was  ^lei^e  aay  Iq-e^h  of  t^e  iaiy ;  ^pd  I  |^g  lf§^«  V) 
^me,  th^t,  VI  mj  opinion,  in  a  c^  pf  tW|  |aJ|^4,  §aA  ifl 
the  s(ate  in  which  (he  ^o.up^  T^as  at  4^e  t^^  q{  ^ 
coinmitn^ent,  th^  She^flf  ^vW  ^Y^.  \>eeii  if^tsti^g  in  1^ 
duty,  IM  te  no.t  t^^n  tl^?  ^pura^  ^bjcfe  i\e  §dqp^.  "^te 
statute  does  not  increase  t^e  Xwe  tpr  cogi^o^s^i^g  l(g^  \^ 
it  prescribes  that  vhfeh^  wiftput  fi^^er  (in^f;^  1^.P9J(  V» 
dpne.  A^d  tfeere  is  apotj^er  (hi^  g  th^^  I  appr^h|G«4  9»l^\ 
to.  be  attended  to ;  (hat,  if  y op^  ix>];dahii)s.  VS^  ^  a4(# 
the  qgnstructioiv  put  upop,  t^.  a^t  bjr  \hiq  jmv^^  J^ 
Bjust  feoVt  that  the  l^gisfetuc^  i^  ?wwk  te  "^^  l^^gM  «< 
in  every  remote  comer  of  th^  ipingdpj^,  from,  which  i)( 
is  imppssible  that  4ue  infon;pal;ion  ^aig^  l|^  rec^y^  \^it^Wt 
allowing  a  r^a^naUe  tin^  fpr  t^t  pj^rpp^, 

LORB  PRESIDENT, 
(sib  ilay  campb£i;.l.) 

Although  J,  have  npt  the  iford  libei;ty  so  o^teo,  in  mj 
inouth  as  spi^e  otl^rs,  I  l^opc^  and  tpi^U  t^(  tb^  is  ii^pt 
a  pi^p  whp  novf  ^ears  me,  will;  doubt  tjbat  lij^er^  is  as 
much  in  my  l^eiirt  as  in  that  of  any  mai)  Uvipg,  be  who  h^ 
wijlly  Judg^  or  otherwise,  L  thinly,  i^  I  a^  no(^  a.  fidei^  tp 
liberty,  I  ain  not  ^  friend  to  the  l^nti^,  cpn^ufion*  Bvt 
why  should  I  go  into  topics  of  th^  kind  it  J^aip^sittifig,^^ 
as  a  Judge  in  a  private  cause,  and  have  qothiiig  to.do  with 
these  matters.    I  am  entirdj  o(!  the  opinion,  pf  the  QoiHNff' 
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dfe  Judge  who  afekt  first    I  bav«  oa  jetloosj  of  the  k-    1909. 

giahliue^  oa  the  one  ImumI,.  and  I  cannot  persuade  myself 

tlttt  the  legislatare  has  aayjealoiisy  of  me,  or«f  any  set  of 

Judges^  on  the  either.    I  an  obliged  to  the  legishtnre  for 

dq^rmiig^  me  ef  discretionary  fower ;  but,  if  any  statute 

refiibea  consirnctioB,  what  is  my  dufy  ?    What  do  I  sit 

here  for  P  Int  n  question  depending  upon  oonstructibn,  must 

nafe  I  exereiae  mgr  judgment  ta  the  best  of  my  abifity,  to 

mahe  the  aiet  bear  a  catkaal  meaning;    H  there  are  aay 

difeets  in  the  statute  1701,  whieb  I  own  I  hme  not  seen 

iaaa  strongs  a  light  as  some  of  your  Lozdah^s,  then  it  witt 

Ue  vfth  the  kgisbture  to  coirrect  them.     I  say  I  have  not 

seea  some  of  the  defeota  tiiat  haire  been  mentioned,  and 

i  rather  regvet  that  any  eaqpressioa  of  strong'  genend  dia* 

afqikvobution  should  Ml  from  any  ef  us  in  relation  to  that 

statute.      I  must  profbss^  sinoe  we  are  in  the  wi^  of 

pcofessiona,  that  I  have  alwi^s  considered  it  as  the  magna 

cktaia  of  our  liberty,  but  I  Ukewtse  respect  erery  other 

aet  of  the  legislature*    I  do  decl&Fe^  that  from  the  very  firist 

^ipeaiance  of  diis  case,  I  have  onbf  been  able  to  take  one 

▼iear  of  it.     That  Mr  Murdoch  fell  into  a  very  giseat  mis- 

iAe  and  inaccuracy,  in  so  far  as  he  at  one  time  put  hia^ 

nsme  to  two  diffezsnt  warrants,  expressed  in  different- 

tenos^  cannot  be  doubted.    It  was  an  exceeding  great  blun« 

der;  and  iJF  I  were  the  principal  officer  of  the  comity,  I  do 

not  know  but  I  might  have  been  provoked  to  say  to 

Uni,  £  will  not  employ  you  any  longer  as  my  substitute; 

vid,  even-  y«t,  I  do-  not  know  but  it  may  be  proper  to^ 

tUafcof  some  fine,.  qT'  other  punishment,  for  his  nnstake; 

iMfc  I  am  very'  elea^  that^  this  is  no  oiBsace  under  the  act 

^L    I  do  not  think'  the  gentlemen  of  the  bar  have  treat- 

^thacase  property^    The  first  condusion  of  the  summona 


180ft    is  a  conclusion  for  damages  at  common  law,  and  if  his  cM^'i 
duct  had  been  oppressive,  it  would  no  doubt  be  a  ^ood ; 
ground  for  subjecting  him  in  such  damaged.     The  other  > 
cionclusions  of  the  summons  are  copied  from  the  act  of  Par- 
liament, and  relate  to  the  penal  disabilities  crested  by  it ' 
These  conclusions  have  been  kept  very  much  out  of  view. 
But  I  must  tell  your  Lordships,  that  if  the  defender  has  ^ 
incurred  those  pains  and  penalties,  you  must  inflict  theoL  . 
There  are,  first,  the  pecuniary  penalties ;  but  these  are  nbt : 
all,  for  there  is  another  conclusion  for  depriving  him  of' 
his  of&ce,  and  declaring  him  incapable  of  all  public. trast. 
Now,^  can  any  man  lay  his  hand  upon  his  heart,  and  say', 
that:  this  gentleman  has  been  guilty  of  such  a  breach  of- 
the  law  as  would  warrant  the  depriving  him  of  all  public, 
trust.     I  do  not  see  any  obligation  on  myself  to  draw  this : 
conclusion;   and,  neither  as  a  Judge,  nor  in  any  other 
capacity,  can  I  bring  my  mind  to  consider  the  matter  in 
such  a  light.     Let  us  see  what  it  is  that  the  act  1701  says. 
It  is  impossible  for  me  to  read  it  without  seeing  clearly  i 
that  all  the  cases  that  are  provided  for,  are  cases  of  commit^ 
ments  for  trial.  But  it  is  said  that  this  man  was  conunitted 
for  trial.     As  to  this,  however,  I  must  look,  not  only 
at  the  warrant,  but  at » the  whole  other  circumstances  of: 
ihe  case.     Can  it  be  said  that  I  have  formed  a  sound  judg-; 
ment  if  I  do  oUierwise  P    I  must  look  at  what  was  aeiaim  ei^ 
iractatum  at  the  time.     I  must  look  at  these'  two  blunder^ 
ing  warrants,  and  at  the  act  S9th  of  the  Song,  at  the 
same  time.     When  I  come  to  the  act  39th  of  the  King,-, 
(^s  it  not  say  in  so  many  words,  that  the  bail  is  to  be  ex* 
tended  f    Why  then,  how  is  the  Court  of  Justiciaay  to  ex*; 
ercise  their  powers?     Is  it  not.  by  laying  the  ca^  beforeC 
.themf    Is  it  not  by  doing  th^  very  thing  which.  Muidodu 
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duTin  this  case  ?  By  sending  the  precognition  to  the  Crown  1806/ 
Counsel,  along  with  the  deliverance  made  out  in  the  terms 
that  be  says  he  meant,  although  by  an  inaccuracy,  he 
granted  another  in  difierent  terms.  He  says  to  himself, 
this  man^s  crime  is  sedition,  and  here  is  another  act  of  Par^ 
iiament,  which  directs  that  case  to  be  laid  before  the  Court 
of  Justiciary,  and,  therefore  I  must  comply  with  it ;  but  it 
is  said,  no ;  he  might  have  abstained,  and  he  ought  to  have' 
detained, — ^he  should  have  said,  I  will  not  do  it,-*I  am  not 
obliged  to  transmit  the  precognition, — I  will  take  it  upon 
me,  sedition  as  it  is,  to  take  bail  as  in  any  other  common 
case.  In  my  opinion,  if  he  had  acted  in  that  way,  he 
would  have  been  guilty  of  a  great  breach  of  his  duty,  as  a 
Magistrate.  (Quotation  from  the  act  39th).  This  makes  it  the 
duty  of  the  Judge  who  takes  the  precognition,  to  transmit 
it  to  the  Crown  Counsel,  in  order  that  the  application  may, 
if  they  think  proper,  be  made  to  the  Court  of  Justiciary, 
otherwise  you  make  this  the  most  nonsensical,  the  most  ni>- 
giitory  act  that  ever  passed  through  the  hands  of  a  legis- 
lature. I  think  I  cannot  throw  such  a  stigma  on  the  le- 
gislature as  to  interpret  this  act  (HiTerently.  I  think  they 
must  have  had  a  meaning,  and  this  meaning,  such  as  they 
had  at  the  time,  must  be  allowed.  I  am  not  depriving  this 
man  of  any  benefit,  it  is  the  legislature  which  has  deprived 
him  of  any  benefit  that  he  has  lost  by  this  act.  It  is  said 
that  the  Crown  Counsel,  or  the  Court  of  Justiciary,  may 
hang  up  the  matter  for  a  year,  while  they  are  amusing 
themselves  in  the  country ;  but  I  answer  to  this,  and  it  is 
the  answer  of  common  sense,  that  if  I  could  figure  that  the 
Court  of  Justiciary  were  to  do  any  such  thing,  I  would 
write  to  the  King  and  Council  that  the  Court  of  Justiciary 
were  absent,-— that  the  King'^s  Advocate  was  not  doing  his 


1806.  duty;  and  I  wcmld  si^,  let  all  those  Judges  W diuwiei^ 
a^  tkey  have  bieen  guilty  of  a  very  Ugli  weo^g,  Ail  ikt 
grievous  €|>pr^8i(¥a,  bowever^  ia  thid  ef^8e»  wi^  w  impriswgi- 
ment  of  twelve  days,  ttU  th^  pvblte  pfoseeutor  8hqiil4 
have  a  i*eas<NpAble  time  to  deliberate,  as  to  faia  eopdn^t*  -Aji 
to  tlie  form  of  the  warrant,  I  need  Bot  repeat  the  obseirrar 
tions  already  made ;  it  is  not  expressed  mi.  the  $ole  tersfta  of 
a,  warrant  for  trial ;  it  ia  expressed  very  pee^liivrty  aod;  jp^ 
omalously,  insom^,  thait  I  do  not  ire^lect  to  have  ^wer 
seen  a  warrant  in  si|ch  terms  before.  If  th^e  waa  any  th<pg 
inaccurate,  w^y  was  it  not  taken  v^t^ee  of  wban  ha  pre- 
sented his  peti/bion  for  bail  ?  Skqippse  that  die  petition  had 
been  presented  on  the  second,  the  Sheriff  n&uat  ha^e  aaj4 
verbally  to  him,  (at  least,  I  must  suppoi^e  that  somethiag 
of  that  kind  passed,  otherwise  be  wouU^  have  been  required 
under  form  of  instrument),  I  cannot  give  any  ddiveras^ 
on  this  petition.  X  have  sent  your  precognition  to.  E<ttn« 
burgh.  I  did  not  mean  to  imprison  you  for  trial»  it  waa 
<mly  for  farther  examination*,  He  presents  hia  petUioor  oa 
the  9th,  and  what  is  the  answer  tl^tt  he  gets  ?  I  did  aot 
commit  you  for  trial ;  it  w.as  only  for  fartho*  esaminatimL 
Look  at  the  act  39th  of  the  lining,  and  you  will  see  wheth^ 
I  committed  you  in  the  one  way  or  the  other ;  the  Court 
of  Justiciary  must  have  a  petition  presieqted  to  them,  incKv- 
der  to  determine  the  bail  upon  whiph  you  ai!e  to  be  libevatiBd* 
That  I  conceive  to  be  a  proper  answer,,  audi  some  suoh  toh- 
swer  must  have  been  mad^e^  as  immediately  on  its.comii^ 
from  JE^dinburgh,  he  is  set  at  liberty.  I  apprdiend  tliat ' 
every  thing  went  on  regularly  under  the  a^ts-oC  Parlii^Qent^. 
excepting  the  inacouracy  that  ItfMrdoch  fell  into«  Of  tbia, 
lipwever,  the  prisoner  mad^  no  complaint>r-he  made  no; 
4emand  by  protest  or  any  thing  else.    Ifts.  waa^  satilfe^ 
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with  the  answer,  and  the  question  is,  whether  on  the  ground  1806. 
of  a  mere  inaccuracy  the  Sheriff  is  to  be  subjected  in  the 
pains  of  the  act  of  Parliament  Every  warrant,  it  seems, 
issued  by  the  Cou^  oi  Jiisticie^,  is  in  the  terms  of  this 
warrant ;  and,  when  ever  a  person  is  apprehended  under 
these  warrants,  he  may  either  be  liberated  upon  bail,  or 
hb  liberation  may  be  deferred  until  he  be  farther  examined. 
The  words,  liberated  in  due  course  of  law,  do  not  allude 
to  any  particular  form  of  imprisonment.  There  is  no  Ihw 
transgre^Md  by  the  fono  of  this  wanfant;  the  iact  is,  that 
this  man  has  sufficed  nothing.  If  his  imprisonment  had 
been  in  Edinburgh,  it  is  admitted  that  recourse  might  have 
been  had  to  the  Court  of  Justiciary ;  and  it  is  absurd  in  the 
highest  degree,  to  hold  that  the  same  recourse  is  not  com- 
petent, merely  because  he  resides  at  a  distance.  The  act 
appears  to  me,  to  require,  in  general,  that  time  shall  be 
given  for  applying  to  that  Court,  to  know  whether  the  bail 

iMi  be  ^ooDoaral  or  noit;  and*  <her«ftn:e,  I  think  thia  mm 
hM  notiking.  at  all  to.  compVun.  ol^  and,  conaeqn^ntiyT  i  ^m 
fvr  aMoiteiQiBg  the  d^odec.  As  to.  'untk^tin^  any  fine,  os 
ceoww,  or  crtiher  prntfiishmpnt,  upoa  Muirdoch,  if  youv 
]^Kirdslu|ia  aoe  of  opinioa  that  any  suc^l  thing  ahouU  be 
dime^  it  wiU  be  nec^ssqry.  to  consider  whal  i&  to.  ba  the  kind 
and  d^;Kiee  of  it 

lie  Court  then  pronoun^  judgment,  assoilaieing.  Mf 
Mmdoch  firom  die  coackisions  of  the  action. 


«0 


THE   CASE 


or 


DONALD   M^ARTHUR, 

PASTOR  OP  A  DISSENTING  CONGREGATION  AT  PORT 
BANNATYNE9   IN  THE  ISLAND  OF  BUTE; 


AGAINST 


JOHN  CAMPBELL^   ESQ.   OF  30UTHHALL* 


1808.  JVi.R  Donald  M^ Arthur,-  the  pastor  of  a  dissenting  eon* 
gregation  at  Port  Bannatyne,  in  the  Island  of  Bute, 
brou^t  an  action  against  John  Campbell,  Esq.  of  South- 
kail,  upon  the  ground  that  the  latter  gentleman,  on  the  80th 
of  October,  1805,  while  Mr  M^Arthur  was  celd[>rating 
divine  service  in  the  midst  of  his  congregation,  had  violentiy 
seized  upon  his  person,  forced  him  on  board  a  vessel  bound 
for  Greenock,  and  having  landed  him  a  few  miles  front 
that  place,  had,  after  confining  him  in  a  small  inn  during 
the  night,  marched  him  along  the  road  as  a  common 
felon,  and  delivered  him  to  Captain  Tatham,  the  regu- 
lating officer  for  that  quarter,  as  a  fit  person  to  serve  in 
his  Majesty^s  navj.  That  officer,  accordingly  (as  was 
farther  stated,)  sent  him  immediately  on  board  the  Tour- 
terelle  frigate,  which  speedily  conveyed  him  out  of  the 
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jurtidiction  of  the  Scottish  Courts.  After  being  detained 
for  five  weeks  on  board  difierent. ships  of  war,  and  suffer- 
ing, as  he  alleged,  erery  species  of  indignit j  and  hardship, 
Mr  M^Arthttr  was  discharged  by  express  order  of  the 
Lords  of  the  Admiralty,  and  furnished  with  a  certificate 
that  he  was  never  again  to  be  impressed  into  hb  Majesty^s 
aervice. — The  action  concluded  against  Mr  Campbell  for 
jp.2000  damages,  with  expences. 

The  cause  came  before  Lord  Meadowbank,  as  Lord 
Ordinary,  when  Mr  Campbell  denied  sevmd  of  the  most 
aggravating  circumstances  of  the  case.  In  particular,  he 
plleged,  that  the  pursuer  was  in  the  practice  of  preaching 
imm(Mral  and  seditious  doctrines ;  that  he  was  a  fit  olyect 
of  the  impress,  having  been  fonnerly  employed  in  the.  her- 
ring fishery,  and  being,  consequently,  a  seafaring  man ; 
and  that,  under  these,  circumstances,  acting  Jnma  fdc  as  a 
Justipe  of  Peace,  he  conceived  himself  fully  entitled  to  de- 
liver him  to  Captain  Tatham.  Upon  this  state  of  the 
pleadings,  the  Lord  Ordinary  gave  judgment  in  the  follow- 
ing terms. 

<  Having  advised  this  process,  finds  it  is  not  now  con- 
^  troverted  on  the  part  of  the  defender,  at  least  not  aiti- 
y  culately  denied,  "that  the  puarsuer  quitted  the  seafaring* 
'  occupation  in  the  year  1801,  which  he  had  formerly  in 
'  .some  measure  practised  as  a  curer  and  carrier  of  herrings; 
*^  that  he  thereafter  betook  himself  to  preachings  exhorts 
^  ing,  and  solemnizing  public  worship  as  a  protestant  dis- 
^  jsenter  from  the  Established.  Church ;  that  on  the  SQtlf 
^  August  1804,  be  was  ordained  as  a  Baptist  preaching 
^  elder,  pastor,  or  minister^  by  persona  of  that  ipersuA- 


fil  ^u  CMS  1^  noKim  m^utfmit^  - 

1808.   «  sidil;  thfti  lA  th6  katne  year  life  Mcaihe  [Jb^r  of  a  Ba^ 

<  ilit  nii^iiiif  at  'Bort^Btadrntfrn^  #liicH  pOBsrisni  tii^  it 

<  pfartiedUr  plmie  of  ^rlhip  j  that  the  (aiit  of  tte  (hinuar^ii 

<  sitiiatioii  at  Port&BsiiifBtyile  was  w«ll  known  td  tKef  jfeofAfi 
^  on  the  Ar^lttUire  «0H^  opporife^  Wa.  at  CMlifitra^ 
«  Fmryy  and  n^igSbonrittiod  tb^eoi;  when*  the  defbiidiif 
«  #a8  r^tid^ ;  ih^t  on  8iinA«^^  die  S(Mh  OtiricAer^  wkeii 

<  peaceably  celebrating  pifbtit  worship  Olf  dift  ii^a^tt>it 
^  near  that  Ferry,  along  with  a  number  of  personB  assem* 

<  bled  near  hii6>  the  defended,  wHh6ut  my  pteHdidi  re- 

<  qmsitibn  to  the  puMner  td  di»tet  from  perfarmlaf  #<ff.< 

<  ship  tfae^,  and  without  isiity  warf ant  agabMt  the  ^fotmi^i 

*  proeeeded^  wHh  assistailce  of  ethe»^  to  distittti  ilnd  iil^ 
^  terfupt  thc^  WbtAip  of  6od>  4frd  Mi2^  tiol^illly  OK  the 

<  p^ortod  of  ^  po»uer,  and  then  eattied  Mnif  b^  Mr  tef 
«  Gteenooky  deliverifig  him  into  the  helnAf  of  the  offieef 

<  rc^tfting  the  impt&^  thei«^  to  be  impfeMid  idrfo  Ui 
«  Majedtj'ft  navy ;  that  he  wad  dsence  earried  td  IrelflttitI 

<  as  a  seaman,  tHth  mcL  speed,  that  an  interdft:t;  gttAWA 

*  by  Lord  Bailnatyne,  cbold  ndt  be  rf^^^ed  in  time  to  pt^ 

*  vent  that  measure ;  that  an  application  in  Ireland  f6r  d 

*  writ  of  habeas  corpus  was  ako  defeated  by  the  pursuer'^s 

<  being  carried  to  the  Downi^ ;  that  when  ih^te^  he  n^aa 

<  discharged  l^y  an  o^der  of  Ae  Lordd  Coiflfiijsi^iiera  of 

<  the  Admhulty  of  37th  Noteinbei*  1805,  Who  #e^  pl&ts^ 

<  ed  al^  to  grant  him  a  protection  againilt  impr^M^t  in 

*  time  to  cotoe ;  that  the  defender  doe^  not  aUege  that  he' 

*  was  podses^ed  of  aify  press-#arraht  #hen  be  used  tUtf 
^  violence  againiSt  the  pursuer,  oi^  that  he  had  tetif  o^her 
'  motive  for  it,  than  that  he  diif^^roved  of  the  piirsue^^s  d)fc- 

*  trines  as  being  adverse  io  the  iawAihiess  of  war,  except 

<  the  aUe|ration  that  be  bad  beea  gtiilty  of  sSdifie'cii  ipeeehes^ 


^  thoiii^  he  dedinei  to  emideieeiid  An  to  0UcK  speeches,  or    180A. 

*  the  tone  or  place  of  uttering  them ;  ftfid  being  of  opitiion, 

*  that  if  the  defender  reaHj  believed  that  the  pursuer^s 

*  doctrines  were  advene  to  the  lawfuhiess  of  war,  the  op- 
^  pressioD  was  the  more  grievous  df  getting  him  impressed 
'  into  the  navy  to  serve  in  war;  and  that  the  whok  pro- 

*  ceeding  was  highly  scandalous  and  unjustifiable ;  and  that 

*  it  is  aggravated  by  the  attempts  to  justify  it  in  this 

*  Courts  attd  by  the  aUegation  that  the  Lords  of  the  Ad^ 
^  miralty  must  have  been  misled  by  the  representations  of 

*  fanatical  sectaries  when  they  gave  the  punuer  a  dis* 
^  Anrgt  and  protection ;  and  also  by  the  hurrying  away 
^  a  person  dedicated,  as  he  was,  to  religious  functions, 
^witfaout  communicatidi  with  his  wife  and  lamily  of  that 
^  event,  withimt  any  investigation  or  form  of  law,  and 

*  without  affording  iOk  opportunity  for  the  Courts  of  Jus- 
^  tice  to  kiterpoise  in  his  behalf:   Therefore,  on  the  whole, 

*  fepeb  the  defences,  whether  founded  on  the  pursuer^s 

*  having  once  been  a  seafaring  man,  or  on  the  religious 
^  doctrines  he  is  said  to  have  taught,  or  on  the  seditious 

*  speeches  which  it  is  stated  that  it  was  rumoured  he  ut-* 

*  tared ;  and  refuses  the  reppesentation,  and  adheres ;  and 
<  further,  finds  the  pursuer  entitled  to  L.105  steriing,  as 
'  a  sdbtiicsi  for  the  wrong  he  suffered ;  together  with  in- 

*  demnification  of  the  expences  incurred  by  him,  personal 

*  OT  odierwise,  in  obtaining  his  deliverance,  and  expences 
'  of  process;  and  oidains  accounts  thereof  to  be  put  in  ; 
^  and  deca^ms.  V 

Mr  Campbell  pres^ited  a  petition  against  this  judgment 
io  dhe  whole  Court,  to  which  answers  were  made  by  Mi* 
K'Aitiiurr  aid  the  cause  was,  u|K)n  these  pleadings,  ad-^ 


A4  THB  CASE' or  DOirilA  M^ARTHUH, 

1806.    vised  by  the  Judges  of  tbe-Second  Oiyuioii,  who«delit^^fed 
their  opinionfl  as  follow« : 


LORD  ROBERTSON. 

I  am  fully  aware  of  the  propriety  erf*  proteeting  mferiot 
.Magistrates  in  the  fair  exercise  of  their  authorily,  and  of 
.discouraging  actions  of  damages  against  them»'lbunded-iip<- 
on  aNeged  errors  in  judgment.  But,  on  the  othjer  hand, 
J  never  can  forget,  and  I  never  shall  forget,  while  I  sit 
here,  that  it  is  the  duty  of  the  Judges  of  the  Supveftne 
Court  to  protect  the  liberty  of  the  subject.  Therefore, 
wherever  an  action  of  damages  is  brought  for  any  invasion 
of  that  liberty,  it  is  incumbent  on  the  Magistrate  to  shew 
that  his  conduct  has  been  regular,  and  that  if  he  has  com^ 
mitted  any  error,  it  is  merely  an  error  in  judgment,  for 
which  he  is  not  liable.  In  the  present  case,  the  pursuer 
has  been  impressed  by  the  defender,  I  think  illegally ;  for^ 
in  the  first  place,  he  was  not  liable  to  the  impress  at  all  { 
because,  although  he  seems  to  have  used  the  sea  as  a  pro* 
fession  for  ,some  time,  yet  he  had  bona  fide  given  it  up,  and 
betaken  himself  to  another  line  of  life*  I  am  bound  to 
believe  that  fact,  as  Mr  Campbell  has  declined  entering  in^ 
to  any  proof  of  the  contrary.  With  respect  to .  the  plea^ 
that  the  pursuer  is  not  entitled  to  be  considersd  as-  a 
preacher,  not  having  complied  with  the  requisites  of  tfa^ 
act  of  Parliament,  in  registering  his  meeting-house,  and 
so  forth ;  it  is  very  possible  that,  in  this  way,  he  may 
have  exposed  himself  to  a  suit  at  the  instance  of  his  Ma- 
jesty^s  Advocate,  but  that  is  not  the  present  question.  Sup 
ppse  that  when  be  bad  abandop^d  thc^  sea>  h«  bad  ^%  up 
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i  trade  as  an  artisan  in  some  rojal  burgh»  he  might,  no  1606. 
doubt,  be  liable  to  an  action  at  the  instance  of  the  incor- 
poration, for  encroaching  on  their  exclusire  privileges^ 
bat  still  he  must  be  held  to  have  entirety  relinquished  the 
fiea,  and  to  be  no  longer  sul^ect  to  die  impress ;  and  that 
is  sufficient  for  the  present  question.  A  good  deal  has  been 
said  about  the  nature  of  his  doctrines,  but  this  1  lay  en* 
tirdj  out  of  the  question ;  whatever  thej  were,  thej  are 
of  no  consequence  to  this  cause ;  for,  Ist^  there  was  no 
complaint  made  to  the  defender,  as  a  Justice  of  the  Peace, 
on  the  subject ;  2dlyj  there  is  no  evidence  that  he  made 
anj  inquiry ;  3<%,  he  had  no  jurisdiction  to  take  cognis- 
ance of  any  such  o^ences ;  and,  lastb/y  though  he  had,  I 
never  heard  that  to  serve  on  board  of  a  man  of  war  is  the 
proper  punishment  of  heresy.  It  is  said,  that  the  defender 
acted  as  a  Justice  of  the  Peace :-— I  rather  think  he  acted 
as  a  constable.  It  is,  no  doubt,  the  duty  of  a  Justice  of 
Peace  to  enforce  the  law  as  far  as  it  allows  the  impressing 
of  seamen ;  and  if  he  is  informed  of  any  seafaring  person 
skulking  in  his  neighbourhood,  he  may  grant  a  warrant  to 
bring  him  before  him ;  but,  in  this  case,  there  is  no  peti- 
tion given  in  to  the  defender — no  information  laid  before 
him>-^no  warrant  granted.  I  cannot  conceive  upon  what 
grounds  be  can  allege  that  he  acted  as  a  Justice  of  the 
Peace.  Has  a  Justice  of  the  Peace  any  power  to  come, 
without  warrant,  authority,  proof,  or  investigation  of  any 
kind,  or  any  measures  of  a  legal  nature,  and,  brevi  manu, 
to  lay  hold  of  a  person,  and  send  him  on  board  a  man  of 
war?— «I  have  no  conception  that  such  proceedings  can  be 
justified;  and,  therefore,  although  I  must  say  that  I  could 
have  wished  one  or  two  expressions  in  the  interlocutor  not 
to  have  been  used,  yet  I  Aink  it  substantially  right« 

E 
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1806. 

LORD  NEWTON. 

I  was  very  much  of  a  different  opinion  from  this  in- 
terlocutor when  I  read  the. petition ;  and  I  have  not  heard 
or  r^ad  ahj  thing  to  induce  me  to  alter  mj  opinion.  It 
is  perfectly  clear  that  this  m^  (the  pursuer)^  after  being 
a  cobler^  became  a  seaman,  and  must  be  held  so  from  his 
being  employed  on  board  a  herring  buss,  and  in  navigat- 
ing this  vesseL  !E|ut  it  is  by  no  means  clear,  that  he  had 
left  off  this  profession  at  the  time  he  was  impressed,  other- 
wise my  opinion  might  be  different  from  what  t  am  to  de- 
liver. I  cannot  subscribe  to  a  proposition  that  was  stated 
from  the  Bar,  that  when  a  person  has  once  been  a  sea- 
man, he  is  ever  after  subject  to  the  impress.  AH  the 
length  that  I  can  go  upon  this  subject,  is  to  compel  a  man 
.actually  following  that  line  of  life,  to  ser^'c  the  King  ra- 
ther than  .any  other  master ;  an.i  it  is  a  material  consider- 
ation, that,  in  doing  so,  he  is  fully  as  well  as  he  could 
be  in  any  other  way.  But  to  compel  a  man  who  has  fair- 
ly quitted  the  sea,  and  settled  at  another  profession,  to 
return  to  the  sea,  would  be  a  species  of  cnidty  and  injus^ 
tice  Which  the  law  can  never  allow ;  though,  at  the  same 
time,  if  a  sailor  be  merely  balancing  about  leaving  the  sea, 
or  only  taking  tf  ial  of  another  profession,  this  will  not  be 
sufficient  to  exempt  him  from  the  impress.  Now,  it  is 
not  proved  that  the  pursuer  had  left  the  sea.  The  de^ 
fender,  on  the  other  hand,  was  directed  to  forward  the 
impress  service ;  and  bll  that  he  does  is  to  deliver  over 
this  man  to  Captain  Tatham,  the  regulating  officer,  that 
he  might  judge  wh^er  he  was  liable  to  the  impress  or 
not ;  and,  if  he  has  been  improperly  impressed,  let  him 
seek  his  redress  there ;  for  I  am  clear  that  the  defender 
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h&d  done  no  wrong ;  anil,  even  if  he  had  committed.some  1806. 
irregalarities,  his  bona  fiitt  Would  protect  him.  I  re- 
member of  a  prosecution  at  the  instance  of  some  indus- 
trious tradesilien  in  the  town  of  Montrose,  against  cer^ 
tain  Justices  of  the  Peace,  where,  in  my  opinion,  the  facts 
trer^  stronger  than  occur  in  the  present  case,  and  yet  no 
dama||es  were  found  due.  It  appeared  that  there  had 
been  some  riots  in  the  town,  which  the  gentlemen  in  the 
neighbourhood  had  resolved  to  suppress,  without  the  aid 
of  the  military.  Accordingly,  a  number  of  most  respect- 
Able  gentlemen  assembled  foir  this  purpose,  but  the  mob 
proving  too  many  for  them,  they  were  obliged  to  apply  to 
the  military,  who  seized  six  or  eight  of  the  people,  and 
brought  them  before  the  same  gentlemen  as  Justices  of  the 
Peace  ;  and  though  it  was  then  proved  that  they  were  in- 
dustrious tradesmen,  the  Justices,  acting  under  the  com- 
prehending act,  adjudged  them  to  serve  as  soldiers ;  and 
they  were  afterwards  carried  to  Ghiemsey  and  Jersey. 
A  bill  of  suspension  was  presented  for  them ;  and,  upon 
the  prindipl<is  of  this  interlocutor,  the  Court  of  Session 
ought  to  have  been  found  liable  in  damages ;  for  they  re- 
fused the  bill,  upon  the  ground  of  its  being  incompetent 
to  review,  in  that  manner,  the  sentence  of  the  Justices. 
An  ordinary  action  was  afterwards  brought,  and  a  proof 
led,  when  it  clearly  appeared  that  the  piOties  ^ere  trades- 
men, and  that  the  Justices  had  disregarded  the  act  of 
Parliament,  which  only  applied  to  idle  people  without 
any  settled  means  of  living.  In  the  mean  time,  thejse 
people  remained  for  two  or  three  years  in  the  army  ;— 
but  in  the  end,  the  Court  thought  that  the  Justices  had 
done  wrong,  and  ordered  them  to  be  set  at  liberty;  but^ 
in  respect  of  the  hona  Jtdts  wiih  which  the  Justices  had 

e2 
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1808.    acted,  thej  found  no  damaget  due.     Thb  judgment  w« 
earned  hj  appeal  to  the  Houae  of  Lordij,  where  it  was 
afterwards  affirmed  bj  Lord  Maaafieid.    When  I  look  at 
ihis  caae,  I  nerer  can  go  into  the  idea  of  awarding  da* 
mages  agamst  a  gentleman  acting  Umajidt^  and  merely  de* 
livering  a  man  to  the  rcgulatiog  officer)  leaving  it  to  him 
to  judge  whether  he  is  a  fit  object  oi  the  impress  or  not; 
for^  as  to  what  follofred,*  I  hdd  that  the  defender  is  not 
fiable  for  it ;  and,  if  the  pursuer  considers  himself  ag« 
grieved,  he  must  seek  rqparation  from  Ci^tain  Tatham« 
I  see  the  Lord  Ordinary  has  found  that  there  was  no  ma!a 
jUk$  oil  the  part  of  Mr  Campbell ;  and,  therefore,  I  aaj^ 
that  if  bcmaJiisB  was  sufficient  to  warrant  the  proceedings 
of  the  Justices  in  the  case  I  have  mentioned,  it  must  be 
more  than  sufficient  to  justify  Mr  Campbell  in  this  in- 
stance.   I  am  satisfied  that  he  acted  without  any  maim 
mdmuB  I  indeed,  the  contrary  is  not  alleged ;  there  is  no 
groimd  of  resentment  specified,  i^or  any  previous  quarrel 
said  to  have  taken  place ;  and^  in  these  circumstances,  I 
never  can  find  him  liable  in  damages  at  all,  much  less  in 
the  large  sum  of  damages  awarded  by  tlus  interlocutor. 

LOKDGLENLER 

I  own  I  rather  think  the  interlocutor  is  right.  As  to 
hmmfiiu^  there  is  a  great  distinction  betwixt  the  case  of 
a  person  endeavouring  fairiy  to  attain  his  end  by  the 
means  which  he  employs,  and  one  who  uses  the  means 
for  some  oi^ect  diffierent  firom  what  be  professes.  A  man 
must  not  do  evil  that  good  may  come.  It  is  a  most  essen« 
tial  circumstance  in  this  case^  that  although  Mr  Camp- 
bell aifected  tohave  no  other  end  in  view  but  to  serve  the 
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public,  his  real  purpose  was  to  get  quit  of  a  man  who,  1806, 
he  sajs,  was  guilt j  of  impr(^>er  conduct.  Now,  when  I 
see  a  man  endearouring  to  obtain  even  a  good  object  by 
indirect  meiais,  I  have  no  idea  that  it  is  possible  he  can 
be  in  Umajidt.  The  great  objection  to  Us  proceedings  is> 
that  there  wal  no  c<Mnplaint««Hiio  inquiry  into  the  circum- 
stsaoes.  It  b  very  likely  that  the  pursuer  was  in  that  si- 
tuation that  rendered  it  proper  to  examine  his  case,  yrhere 
b  no  doubt  that  he  wus  once  at  sea,  though  it  is  equally 
dear  that  he  had  abandoned  it  for  such  a  time  as,  jmned 
to  the  character  be  had  taken  up,  exempted  him  com- 
pietely  from  the  imfNress.  It  is  said  that  the  defender  did 
not  know  of  the  pursuer^  having  got  a  meeting-house; 
and  this  diews  that  he  was  not  at  the  pains  to  make  any 
inquiry  iqpon  the  subject ;  while,  at  the  same  time,  itdoea 
not  appear  that  he  had  any  reason  to  doubt  the  fact  of  the 
pursuer^  being  entirely  divested  of  his  former  character.^ 
Fiom  all  thia  it  follows^  that  he  must  be  liable  in  damages 
far  the  injury  which  tiie  pursver  has  suffered  while  in  the 
heads  of  those  io  whom  he  was  carried ;  for  I  think  the 
defender  is  answeraUe  for  all  the  indirect^  as  well  as  the 
immediate  consequences  arising  from  the  iiynry.  The 
esse  la  very  different  of  Justices  of  the  Peace  examining 
iBlo  facts,  and  deciding  aoconKng  to  the  bert  of  their  judgu 
Mat,  and  not  examining  at  all;  so  that  the  case  of  the 
riots  at  Montrose  b  not  applicable :  bnt  if  the  Justices 
there,  even  with  a  good  object,  had  made  use  of  theoonv' 
frdiending  act  for  a  purpose  which  it  would  not  have  aiw 
thoriaed,  it  could  never  be  said  that  they  were  acting  i^ 
9Afiie.  I  thiidc  the  damages  here  could  not  be  less ;  and 
therefore  I  am  for  adhmng  to  the  interlocutor. 


^ 


70  THE  CASE  OF  B0VA3LD  H^A&THVRy      . 

1808. 

LORD  JUSTICE  CLERK. 

From  the  manner  in  which  the  circumstances  of  this 
case  were  stated  in  the  petition,  I  at  first  thought  the  in- 
teilocutor  wrong ;  tmt  on  considering  the  matter  »,iaid  9ee» 
ing  from  the  answers  how  the  fact  reall  j  stands,  I  now 
think  it  is  right ;  and  if  I  were  dbposed  to  alter  it  at  al^ 
it  would  be  to  find  higher  damages  due.  ^  In  the  first 
place,  I  hold  the  fact  to  be  fixed  from  its  not  being  der- 
nied  by  the  defender  when  called  upon,  that  this  man  dii 
homjiiit  quit  the  sea  in  1801,  under  circumstances  which 
entitle  us  to  say,  that  he  had  quitted  it  altogether ;  and 
not  as  a  temporary  measure  to  secure  himself  from  the 
impress.  In  what  situation  a  seaman  can  be  fairly  said 
to  have  quitted  the  sea  as  a  profession,  is,  in  general,  an 
arbitrary  question,  depending  upon  particular  facts  and 
circumstances.  In  the  case  of  Marshall,  where  two  of 
Mr  Cunningham  the  jeweller^s  men  were  impressed,  and 
presented  bills  of  suspension,  they  had  difTerent  fates.. 
One  was  an  apprentice,  and  the  other  a  journeyman ;  nei- 
ther of  them  had  been  long  absent  from  the  sea.  The 
man  who  had  bound  himself  was'  held  to  have  thus  given 
complete  evidence  that  he  had  abandoned  it  permanently, 
since  in  fact  he  had  no  power  to  return  to  it :  but  as  to 
the  other,  who  had  begun  merely  to  work  at  day  wages, 
this  was  not  held  to  be  such  a  dereliction  of  the  sea  as  to 
exempt  him  from  the  impress.  Here,  however,  your 
Lordships  have  an  abandonment-  of  four  years  standing, 
fixed  to  have  commenced  in  1801,  and  lasting  till  1605. 
This  is  certainly  a  long  period ;  and  it  is  not  alleged  that 
it  was  interrupted  by  any  occasional  returns  to  the  sea.«- 
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It  is  not  said,  that  during  the  suoimer  he  had  reauitiedhis  1808. 
former  business  of  a  herring-curer,  preaching  only  in  wiur 
ler.  It  is  said  that  he  was  not  a  preacher ;  but  it  is  clear 
that  he  had  so  far  dedicated  himself  to  the  service  of  re- 
ligion, as  to  be  regularly  ordained ;  that  is,  he  had  got  a 
church.  Under  these  circumstances,  the  question  is,  first, 
whether  he  was  at  all  liabk  to  the  impress ;  and, .  second- 
ly, whether  he  was  impressed  bona  fijit  by  the  defender. 
Now,  it  is  plain  that  he  was  not  liable  to  be  impressed, 
even  by  Captain  Tatham  himsetf ;  and  I  don^t  think  that 
this  gentleman  was  at  all  called  upon  to  interfere :  For, 
what  is  his  justification  ?  He  says  that  he  acted  as  a  Jus- 
tice cf  Peace :  But  it  is  not  the  business  of  Justices  of 
the  Peace  to  take  up  seamen. .  He  quotes,  however,  cei;- 
tain  letters  vmtten  to  the  Lord  Llentenants  of  counties, 
in  the  year  1803.  Now,  upon  that  occasion,  the  admi- 
nisU-ation  certainly  did  write  circular  letters  to  the  Lord 
Lieutenants  of  counties,  desiring  them  to  recommend  to 
the  Magistrates  to  give  information  to  the  proper  officer 
of  any  seamen  that  might  be  skulking  in  their  neighbour- 
hood. This,  however,  was  not  a  standing  impress  war- 
rant ;  it  was  only  to  last  for  t^n  years ;  and  the  proper 
course  for  any  Magistrate  who  had  heard  of  such  men, 
was  to  give  information  to  the  regulating  officer,  whose 
duty  even  then  would  not  have  been  to  impress  them  hrtm 
inaaif,  but  simply  to  seize  them,  and  then  to  inquire,  in 
the  first  place,  whether  they  had  ever  been  at  sea ;  and» 
secondly,  whether  they  were  still  liable  to  be  impressed. 
The  doctrine  held  by  thb  gentleman,  I  fear,  would  trans- 
form every  Justice  of  Peace  into  an  impress  officer.  Still 
the  question  is,  under  this  mistaken  idea,  did  he  act  bona. 
Jidt;  and,  on  the  whole,  I  am  plear  that  he  did  not^i 
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180^  though  with  good  intentions.  It  is  evident  th«t  he  made 
the  impress  service  a  color  quaeitUB  to  get  quit  of  this  man; 
—I  dare  say  he  thought  he  was  rendering  the  countiy 
"Some  service  in  doing  so ;  but  it  does  not  follow  that  be 
is  justified  in  the  measures  which  he  actually  adopted. 

The  speech  of  the  Lord  Qrdinaiy  was  exactly  in  con- 
formity to  his  interlocutor*  , 

The  sentence  of  the  Lord  Ordinary  was  affirmed^  with 
expences. 

Counsel  for  the  pursuer,  the  Hon,  Henry  Erskine; 
Inglis  and  Robertson,  W.  S.  Agents.  Counsel  for  the  de- 
fender, John  Clerk^  Esq. ;  3.  Campbell,  W.  S.  Agent, 
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STEWART,  SMITH,  AND  OTHERS^ 

UNDBRWRITBRS  IN  GLASGOW. 


In  Spring  1605,  the  ship  Ruby,  belonging  to  Robertson,  1809. 
f  orsyth,  and  Company,  sailed  for  Halifax  in  Nora  Sco- 
tia, ff hence  she  was  to  return  to  Britain  with  a  cargo 
of  wood.  In  the  month  of  August  1805,  intelligence  was 
received  that  the  vessel  Ruby  having  performed  her  out- 
ward voyage  in  safety,  was  about  to  retimi  to  Britain, 
and  different  insurances  were  in  consequence  made  upon 
the  ship  and  cargo.  The  ship  was  insured  to  the  extent 
of  L.2500,  the  sum  at  which  she  stood  valued  in  the  po- 
licies. Of  this  sum,  L.1500  was  insured  at  Greenock, 
and  L.IOOO  at  Glasgow.  The  voyage  insured  was  at  and 
from  Halifax  to  the  discharging  port  in  Britain,  with 
leave  to  call  at  Quebec  for  any  purpose  whatever. 
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1809.  The  Rubj  sailed  from  Qiiebec  on  the  24th  AagusI 
1805,  with  a  cargo  of  timber  for  Plymouth ;  and,  on  the 
16th  of  September,  was  captured  by  the  Vaugador  of 
St  Andero,  a  Spanish  privateer.  She  was  plundered  of 
every  article  of  rigging,  sails,  &c.  which  could  with  safe* 
t^  be  taken  from  her.  The  master  and  ail  the  crew,  ex- 
cept two  men  and  two  boys,  were  put  on  board  the  Vau- 
gador ;  and  in  this  situatioY\  the  prize  was  dispatched  for 
France^ 

On  the  18th  of  October,  the  owners  received  intelli-. 
gence  of  the  capture  by  a  letter  from  the  Captain,  who,^ 
after  having  been  detained  on  board  the  privateer  for  two 
days,  was  put  on  board  of  an  American  vessel,  and  land- 
ed at  Dover  on  the  ISth  October.^ 

Upon  the  receipt  of  this  intelligence,  the  owners  gava 
intimation  of  abandonment  to  the  underwriters  in  Green- 
ock ;  and  wrote,  on  the  same  day,  to  the  brokers  in  Glas- 
gow, to  give  a  similar  notilScation  -to  the  underwriters 
there,  which  was  accordingly  done  on  the  following  daj. 
The  master^s  protest  was  laid  before  the  Greenock  under- 
writers in  evidence  of  the  capture,^  ^nd  returned  by  them 
with  a  declaration,  that  they  were  perfectly  satisfied,  and 
would  settle  for  a  total  loss.  It  was  then  transmitted  for 
the  same  purpose  to  the  underwriters  in  Glasgow,  who  re- 
ferred the  matter  to  two  of  their  own  number,  by  a  letter 
signed  by  them  on  the  Slst  October;  and,  after  remain- 
ing for  three  days  in  the  possession  of  these  gentlemen, 
it  was  returned  by  them  on  the  24th  to  the  brokers,  with  a 
notification  that  they  were  completely  satisfied. 
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Oa  the  afternoon,  however,  of  the  84th,  intelligence  18^9. 
was  received  that  the  Ruby  had  been  recaptured  by  a 
Guernsey,  privateer,  and  carried  into  that  island.  The  un^ 
derwriters,  in  consequence,  declined  to  settle  for  a  total 
loss,  contending  that  the  owners  were  bound  to  take  bacl^ 
tlie  vessel,  and  only  to  claim  for  the  average  loss. 

In  order  that  no  injury  might  happen  to  the  vessel 
from  lying  unclaimed,  the  Greenock  underwriters  agreed 
to  take  charge  of  her  for  all  concerned,  reserving  the 
question  for  the  decision  of  two  gentlemen  at  Lloyd^s,  to 
be  mutually  chosen  by  the .  parties.  The  vessel  was  ac- 
cordingly claimed  in  terms  of  this  agreement,  and  carried 
sife  in^  Plymouth,  where  she  discharged  her  cargo  in  the 
end  of  November. 

The  ^ward  of  the  referees  being  in  favoiv  of  the  own* 
ers,  the  Greenock  underwriters,  and  one  of  the  Glasgow 
underwriters,  settled  for  a  total  loss. 

The  other  insurers  in  Glasgow,  however,  who  had  de- 
clined to  accede  to  this  agreement,  still  refused  to  pay  for 
a  total  loss ;  and  the  owners  brought  their  action  before 
the  Judge-Admiral,  who  gave  decree  in  their  favour, 
with  expences. 

The  cause  was  then  brought  before  the  Court  of  Ses- 
sion by  suspension,  and  a  good  deal  of  procedure  took 
place ;  in  the  course  of  which,  in  addition  to  their  argu- 
ment upon  the  general  question,  the  underwriters  main- 
tained, in  point  of  fact,  that  the  vessel  had  been  origin- 
ally overvalued ;  that  there  had  been  no  complete  aban- 
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1809.  donment,  but  only  an  attempt  to  abandon,  before  the  news- 
of  the  recapture  arrired ;  and  that>  eren  if  th««  had  been 
«  complete  abandonment,  the  owners  had  subsequentlj 
departed  from  it.  They  failed,  however,  in  establishing 
any  of  these  facts ;  and  the  Lord  Ordinary  (Woodhouse^ 
lee)  having  given  judgment  in  favour  of  the  owners,  the 
underwriters  gave  in  a  petition  to  the  Court,  which  was 
advised,  with  answers,  on  the  10th  of  February  1609, 
when  their  Lordships  delivered  the  following  opinipns  up« 
on  the  question. 

LORD  ARMADAL£. 

This  i»  a  ease  ol  great  importance;  and  it  is  perfaapt 
attended  with  some  difficulty,  if  th»  decision  which  his. 
been  referred  to  is  to  be  considered  by  us  in  forming  our 
opinions.  The  petition  contains  two  grounds  for  depriv-^ 
ing  the  owner  of  the  vessel  of  his  right  of  Aandonment^, 
and  claim  for  a  total  loss,  even  siqiposing  that  right  ta 
have  been  originally  possessed  by  him,  and  to  have  been 
legally  exercised.  These  I  shaH  first  consider  ia  s  very 
few  words.— It  is  said,  in  the  first  place,  that  there  waii 
an  overvaluation  and  unfair  insurance,  the  vessel  being  va<it 
lued  at  L.8500,  while  in  fact  she  was  not  worth  near  §m 
much;  and  if  this  statement  were  well  founded,  theie 
could  be  no  doubt  as  to  the  result.  But,  when  I  examine 
the  evidence  produced  in  support  of  it^  I  think  it  amounts 
to  nothing  more  than  mere  inferences  attenqpted  to  be 
drawn  from  the  price  at  which  the  vessel  was  afiberwaids 
sold,  althou^  by  that  time  her  situation  had  become  en- 
tirely diflSsrent  She  had  snffisred  some  damage  from  the 
enemy,  and  was  after  all  sold  without  competition,    Ia« 


jeed  I  obtenre^  that  one  of  these  very  underwriters  haa  1809; 
since  inswed  the  Tessel  at  the  same  value ;  and,  therefore, 
from  9MJ  thing  jret  laid  before  us,  I  must  hold  this  plea 
as  not  established  in  point  of  fact  The  other  plea  is, 
that  after  this  vessel  was  aqptured,  and  abandoned  bj  the 
owners,  they  themselves  had  taken  charge  of  her,  and  thus 
abandoned  their  abandonment.  But^  when  the  fact  is  ex- 
plained, it  b  perfectly  clear  that  what  was  done  in  thia 
way  was  not  done  hy  the  owners^  but  by  the  Greenock 
underwriters,  who  seem  to  have  acted  with  Uie  utmost 
fiumess  and  liberality.  Seeing  that  there  was  ground  for 
abandoning  the  vessel,  they  took  charge  of  her  for  the  be^ 
nefit  of  idi  concerned :  and  this  proceeding  on  their  part, 
the  petitaonen  would  now  persuade  your  Lordships  was  a 
dqNuture  firom  the  abandonment  by  the  owners  ;•— «  state- 
msnt  for  which  there  is  no  foundation  in  the  evidence^ 
The  case  then  resolves  into  a  question  of  very  general  im« 
pnrtancej  ■  ■  namely,  how  far,  under  the  circumi^tances  that 
eccuned,  there  was  an  abandonmrat  to  which  your  I^rd-*' 
ships  are  bound  to  give  effect.  The  facts  are  clear,  and 
fafy  established,  In  1806,  the  vessel  was  proceeding  on 
her  voyage  from  Halifax  to  Great  Britain.;-— 4)n  the  16th  of 
Sfplcmber  she  was  captured ;— the  master  was  put  ashore  ^ 
and  tfaore  it  some  evidence  to  shew  that  she  sustained  da- 
flMge  frun  the  enemy,  the  ezpence  of  repairing  which  a- 
mounted  to  a  consid^aUe  sum.  The  accounts  of  this  event 
arrived  at  Greenock  on  the  18th  of  October,  accompanied  by 
a  letter  from  the  captain,  informing  hb  owners  of  what  had 
h^ipencd ;  and  they,  without  loung  a  moment,  conceiv- 
ng  thai  there  was  a  tot^  loss,  m  incident  against  which 
the  policy  expressly  provides,  immediately  notified  to  the 
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1809.  different  underwriters  that  thej  abandoned  tb^  reiseL 
This  intimation  was  given  instantly ;  and  the  Glasgow 
underwriters,  upon  this  transfer  of  the  ri^t  and  owner* 
ship  of  the  vessel,  proceeded  so  far  verj  properly.  .1 
don^t  think  there  was  a  reference ;  nor  was  there  any  oc- 
<;asion  for  it.  Once  the  abandonment  is  made,  there  is  no 
occasion  for  any  thing  but  to  pay  the  money ;  and,  ac- 
cordingly, all  that  is  don^  is  to  look  at  the  papers  to  see 
whether  there  was  a  capture.  Biit,  on  the  evening  of  the 
24th  day  of  October,  accounts  Arrived  of  the  recapture  of 
tlie  vessel ;  and,  after  all  that  has  taken  place,  the  ques- 
tion now  is,  whether  the  underwriters  are  entitled  to  ia- 
sist,  that,  notwithstanding  the  capture  and  the  abandon- 
ment duly  intimatcfd— notwithstanding  the  subsequent  pro-^ 
ceedings  between  the  parties,  the  transaction  shall  be  to- 
tally overturned,  and  the  owner^s  claim  festrietedtoapar^ 
tial  loss  in  place  of  a  total  loss.  I  own  it  appears  to  me 
that  there  is  no  foundation  for  such  a  plea,  either  in  tlie 
terms  of  the  policy  or  in  the  principles  of  justice  or  ex- 
pediency. It  i§  proper  and  necessary  that  a  line  should  be 
dravm  when  this  transfer  of  ownenhip  shall  be  complete. 
There  is  no  line  more  proper^— more  suitable  to  the  strict 
terms  of  the  contract — ^more  eonaiistent  with  justice  and 
expediency,  as  applicable  to  the  rights  of  the  parties,  than 
that,  where  a  fair  and  full  rig^t  of  abandonment  has  been 
exercised,  upon  the  view  of  a  total  loss  at  the  time,  a^ 
gainst  which  the  policy  provides,  the  ri^t  of  the  insured 
to  recover  the  amount  of  that  loss,  shall  then  be  complete  ; 
after  which,  the  underwriter  shall  not  be  permitted  to  un- 
do the  transaction,  merely  because  subsequent  emerging- 
circumstances  have  rendered  it  for  his  interest  to  do  80.*^- 
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I  see  notking  in  a  policy  of  insnrance  which  entitles  ja  1809. 
party  to  say,  that  where  an  abandonment,  arising  from  a 
total  loss,  has  taken  place,  where  the  owner  o£  the  yessel 
has  divested  himself  of  his  right,  and  declared  to  the  un- 
derwriter that  the  vessel  is  thenc^orth  his  property,  he 
shall,  nevertheless,  at  any  distance  of  time,  be  permitted 
to  invert  the  whole  right  of  the  parties.  There  is  no 
ft^UDdation  for  such  a  plea  in  the  terms  of  the  contract, 
and  still  less  in  the  principles  of  justice  and  expediency. 
It  so  happened^  that  this  vessel  was  recaptured  and  brought 
iiM»  port  after  a  short  interval  of  time.  But  it  might  have 
happened  otherwise ;  and  we  must  look  to  cases  of  that 
nature  in  judging  of  the  present;  Suppose  a  vessel,  sail- 
ing upon  a  foreign  voyage,  is  captured  in  the  Channel — 
0  abanilonment  made,  and  the  und«:writers  concluded ; — 
'  but  shall  it  be  said,  that,  for  an  indefinite  length  of  time, 
they  are  to  keep  the  whole  contract  in  suspense,  and  the 
parties  uncertain  as. to  the  situation  in  which  they  stand? 
In  short,  this  is  a  question  on  a  contract  of  insurance  un- 
der which  the  rights  of  the  parties  cannot  be  kept  afloat, 
or  permitted  to  depend  upon  any  future  contingencies,  o- 
tfaerwise  it  would  be  productive  of  the  greatest  injury  to 
all  parties.;-r-to  the  owners  of  the  vessel,  who  have  fairly 
abandoned  her,  and  are  entitled  to  claim  as  for  a  total 
toss  under  the  policy ;  and  to  the  underwriters,  who,  from 
the  date  of  the  abandonment,  may  justly  consider  them- 
selves as  fully  invested  with  the  property  of  the  ship.  As 
to  the  cases  that  have  been  mentioned,  it  is  clear,  that, 
where  accounts  of  recapture  have  arrived  at  the  same  time 
with  those  of  capture,  the  parties  are  placed  in  a  situation 
totally  different     There  they  are  plainly  entitled  to  claim 
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1809.  as  for  a  partial  loss,  and  not  as  for  a  total  loss;  but  the 
principles  of  such  cases  do  not  in  the  slightest  degree  touch 
the  present.  We  must  here  draw  the  line ;  and  I  think 
no  better  line  can  be  drawn  than  that,  where  a  fair  aban- 
donment has  been  made  bjr  the  owners,  and  accepted  bf 
the  underwriters,  it  must  be  held  as  a  fixed  and  conclud- 
ed transaction.  It  is  said  that  the  contract  of  insurance 
is  a  mere  contract  of  indemnity ;  and  this  is  so  far  yvj 
true :  but  the  owner  of  the  vessel  is  seeking  no  more  than 
indemnity,  when  he  claims  as  for  a  total  loss^  after  hav-* 
ing  surrendered  his  vessel  to  the  underwriters.  The  un- 
derwriter has  obtained  the  property  of  the  vessel  aubjeet 
to  the  loss  under  the  policy ;  and  I  can  see  no  danger  to 
the  interest  of  any  party,  in  giving  effect  to  a  right  repog<^ 
nised  by  the  policy,  and  so  exercised,  as  to  leave  parties 
fully  apprised  of  the  situation  in  which  they  stand. 

LORD  HERKAND. 

As  I  agree  with  almost  every  thing  which  your  Lord«< 
ships  have  heard,  I  shall  say  but  a  few  words  in  this  case. 
Certainly  this  petition  did  excite  somjs  doubt  in  my  mind. 
The  argument  is,  that  the  ship  was  first  captured  and  re- 
captured ;  and  that  then  there  was  not  an  abandonment, 
but  merely  an  attempt  to  abandon  on  one  side.  I  take  all 
this  to  be  completely  erroneous  firom  beginning  to  end. 
It  is  demonstrated  in  the  answers,  that  the  abandonment 
took  place  while  the  ship  was  believed  to  be  in  the  hands 
of  the  enemy.  She  was  captured  on  the  16th  September, 
and  the  news  arrived  in  Greenock  on  the  18th  of  October. 
On  that  very  day,  notice  of  the  abandonment  was  given ; 
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JHiyy  more^  a  reference  was  entisred  into  to  Messrs  M^Mil-  1809. 
ian  md  MK7iiUoch»  and,  on  the  24th,  an  award  was  given, 
if  for  a  total  lost.  How  is  it  poteihie  that  all  this  can 
be  got  the  better  of  by  the  referee  himself?  As  to  re^ 
linquiahiag  the  aban^donment,  it  appears  to  me  that  the 
respoodenta  never  did  »Oi  by  assuming  the  management 
ef  die  vassel,  which  was  done  by  the  Greenock  under«p 
writers,  and  was  in  truth  a  confirmation  of  the  abandon^ 
BMQt  We  are  told  that  a  contract  of  insurance  is  a  con- 
tnet  of  indemnity ;  and  upbn  this  subject  my  opinion 
Ctancides  entirely  with  the  doctrine  stated  by  Lord  Mans* 
field,  in  the  case  of  Hamilton  verstiM  Mendes,  referred  to 
by  the  respondtnt^.  The  Noble  Lord  says,  <  I  desire  it 
may  be  understood,  that  the  point  here  determined  is, 
that  the  plaintiff  upon  a  policy  can  only  recover  an  in- 
demnity, according  to  the  nature  of  his  case  at  the  time 
of  the  action  brought^  cur  at  most,  at  the  time  of  his 
offer  to  abandon.  We  give  no  c^inion  how  it  would 
be,  in  ease  the  ship  and  goods  were  restored  W  safety 
between  the  offer  to  abandon  and  the  action  brought, 
or  between  the  commencement  of  the  action  and  the 
yerdict ;  and,  partic|^larlyj  I  desire  that  it  may  not  be 
inferred  that,  in  case  the  ship  or  goods  should  be  re- 
stored (tfttr  the  money  U  poid  as  for  a  total  het,  the  In- 
surer could  compel  the  insured  to  refund  the  money, 
and  take  the  ship  or  goods.  That  case  is  totally  differ 
rent  from  the  present,  and  depends  throughout  upon 
different  principles.  Here  the  event  had  fixed  the  loss 
to  be  an  av-erage  loss  only,  before  the  action  brought, 
before  the  offer  to  abandon,  and  before  the  plaintiff  had 
notice  of  any  accident ;  consequently,  before  he  could 
make  an  election.     Therefore,  under  these  circumstaa* 
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1809.  ^  ces,  we  are  of  opiiiion,  that  he  cannot  i^ecorer  for  a  to* 
<  tal  loss,  but  for  an  average  loss  only,  the  amoKnt  df 
^  ivhich  is  ascertained  by  the  jury.^  This  I  take  to  be 
exceeding  good  law ;  and  as  I  think  it  applies  dearly 
agaihsi  the  argument  of  the  petitioners,  I  found  my 
opinion  in  a  great  measure  upon  it.  There  was  here  no 
reason  to  expect  a  recapture ;  the  insured  acted  under 
that  impression,  and  fairly  abandoned  the  vessel,  in  the 
view  of  a  total  loss.  All  this,  however,  is  digression ;  as 
the  sole  question  at  present  before  us  regards  the  relevaD<» 
cy  of  the  facts  stated  in  the  petitioners^  condescendence ; 
all  of  which  are  shewn,  to  my  conviction,  to  be  dther  dis* 
proved  or  irrelevant.  The  first  article  simply  states  the 
fact  of  the  insurance.  The  second  states,  that  the  vessel 
was  captured  by  a  Spanish  privateer ;  and  that  the  injury 
done  to  her  did  not  exceed  L.  10  or  L.20  in  value,  whereas 
it  appears,  that  before  she  could  put  to  sea,  the  expence 
of  repairs  alone  amounted  to  nearly  L.  300.  In  the  third 
article,  it'  is  said,  that  notice  of  the  abandonment  was  not 
given ;  but  it  is  clear  that  due  intimation  to  that  effect 
was  made,  from  the  circumstance  of  the  reference,  and 
the  transactions  which  followed  ^pon  it.  Then,  as  to 
the  averment,  that  the  chargers  paid  the  salvage  to  the 
captors,  it  is  disproved,  it  being  clearly  shewn  that  this 
was  done  by  the  Greenock  underwriters ;  and  thou^  the 
fact  had  been  otherwise,  it  is  nqthing  to  the  purpose.  In 
like  manner,  the  statement  with  regard  to  the  sale  at 
Plymouth  is  totally  irrelevant,  as  it  is  clear  that  the  res^ 
pondents  had  no  share  in  the  transaction.  The  case 
which  has  been  printed  resembles  the  present  in  sdkne 
particulars ;  but  all  I  shall  say  is,  that  if  it  is  to  be  held 
fs  precisely  similar^  it  has  b^en  male  Judicata,  though  there 
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w  onfe  material  circumstance  in  which  the  cases  differ  toto  '^'*^* 
'ttdo ;  namely,  that  here  there  was  an  abandonment  deli- 
berately made  and  accepted,  followed  by  a  reference  fbr 
settling  the  loss;  while,  in  the  other  case,  there  was  simply 
to  offer  to  abandon,  which  does  not  appear  to  have  been 
accepted  when  the  news  of  the  recapture  arrived.  After 
all,  I  think  the  question  is  to  be  rulecf  by  the  principles 
laid  down  by  Lord  Mansfield,  in  the  case  of  Hamiltoi^ 
and  Mendes. 

LORD  BANNATYNE. 

It  appears,  to  me  that  the  insured  proceeded  with  th^ 
greatest  fairness,  and  that  the  underwriters  were  com- 
pletely Satisfied  of  there  being  a  regular  vailuation.  It  is 
said  that  an  abandonment  had  hot  been  miade  before  the 
news  of  the  recapture  arrived ;  and  if  that  had  been  the 
fact  I  should  have  viewed  the  matter  very  differently. 
It  is  no  doubt  true  that  a  contract  of  insurance  is.  a  con- 
tract of  indemnity  ;  but  where  a  capture  takes  placed 
there  is  ^very  reason  to  believe  the  loss  to  be  total.  It 
may  indeed  turn  out  to  be  a  partial  loss;  but,  in  the  mean- 
time, it  is  a  matter  of  discretion  with  the  insured,  whether 
he  will  cbim  as  for  a  total  loss,  or  suspend  that  claim 
upon  the  chaiice  of  a  recapture.  When  he  has  once  ex- 
ercised his  discretion,  however,  by  making  a  fair  aban- 
donment, he  is  entitled  to  a  total  reimbursement;  and 
what  is  then  done  cannot  afterwards  be  uodone.  A  very 
short  time  indeed  elapsecf,  in  the  present  dase,  between  the 
capture  and  the  recapture,  but  it  might  have  been  much 
greater;  and  during  all  this  indefinite  period,  is  he  bound 
t0  suspend  his  whole  transactions  in  the  expectation  of  a 
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1809.  recapture  ?  My  opinion  is,  that  he  is  not,  whatever  may 
be  said  of  cases  where  the  news  of  the  recapture  armet 
before  thie  abandonment. 


LORD  PRESIDENT  (Blair.) 

This  is  certainly  a  case  of  some  difficulty,  and  entirdy 
pew.  So  far  as  we  know,  there  is  no  direct  authority 
applicable  to  it,  either  in  the  English  law  books,  or  in 
the  Decisions  of  the  Courts,  except  the  report  which  has 
been  printed  and  laid  before  your  Lordships.  It  is  never- 
theless oiur  duty  to  decide ;  and  the  novelty  and  difficulty 
of  the  case  can  only  serve  as  some  excuse  for  us,  in  case 
we  shall  happen  to  be  wrong.  What  has  occurred  to  me 
upon  the  subject  coincides  entirely  with  what  I  have 
heard,  and  therefore  I  shall  make  but  a  very  few  observa* 
tions.  At  first  view  there  h  something  in  the  case  which 
does  create  a  little  doubt ;  and  it  is  this,  that  at  the  time 
when  the  abandonment  was  made,  and  the  underwriter 
required  to  settle  on  the  footing  of  a  total  loss,  if  the  true 
state  of  the  fact  had  been  known  to  the  parties,  there  was 
no  ground  for  any  abandonment.  The  insured  bad  no 
title  to  abandon,  and  the  insurers  might  have  said,  we 
will  not  accept  of  an  abandonment ;  there  is  not  a  total 
loss,  there  is  only  a  partial  loss.  But  I  take  it  to  be  the 
fundamental  basis  of  insurance  law,  on  which  must  de- 
pend every  transaction  betwixt  the  insurer  and  the  insur^ 
ed,  that  you  are  not  to  consider  the  facts  as  they  really 
are  at  the  date  of  the  contract,  because  it  often  turns  u(v 
on  facts  which  are  long  ago  past.  If  the  parties  do  not 
know  the  facts,  it  signifies  nothing  to  the  vistlidity  of  the 
insurance  ;  their  rights  do  not  depend  upon  the  real  state 


of  the  fftct,  b)it  only  upon  the  faet  bo  far  m  it  has  1609. 
oome  to  their  knowledge  at  the  date  of  the  contract  A 
Teasel  is  insured  which  has  sailed  some  months  ago  ;  the 
insurer  and  the  insured  know  nothing  of  her  safety,  or 
whether  she  may  not  haye  been  totally  lost ;  yet  it  is  of 
no  consequence  to  the  policy,  because,  according  to  their 
inteUigeiice  and  belief,  die  is  subject  to  the  risk  of  the 
Toyage.  It  would  be  perfectly  absurd  to  say  that  all  this 
proceeded  upon  a  mistake,  and  that  the  insurance  was  to 
be  void,  because,  in  fact,  the  vessel  was  not  in  existence  at 
the  time  it  was  made.  The  parties  proceed  upon  facts^ 
not  as  they  really  are,  but  as  they  believe  them  to  be 
firom  the  intelligence  in  their  possession.  In  the  present 
ease,  when  the  news  of  the  capture  of  this  vessel  arrived 
at  Greenock,  and  came  to  the  knowledge  (^  the  insured, 
she  was  a  captured  vessel,  and  they  were  entitled  to  pro- 
ceed upon  that  footing.  At  the  time  they  made  the  aban- 
donment she  was  a  vesse}  lost,  with  only  a  chance  of  the 
loss  being  repaired  by  a  recapture.  In  this  situation  I 
cannot  doubt  that  this  was  a  total  loss,  which  founded  the 
insured  in  a  right  to  abandon.  The  chnnoe  of  a  subse* 
quent  recapture  signified  nothing ;  and  therefore  it  is  so 
far  clear,  that  the  insured  went  upon  solid  grounds  when 
they  made  the  offer.  They  did  no  more  than  what  they 
had  a  right  to  do ;  and  the  underwriters  had  no  title  to 
refuse  it,  because  no  intelligence  of  a  recapture  had  then 
fffrived.  An  offer  to  abandon  is  made,  under  circum- 
stances which  justified  it ;  that  offer  is  not  refused,  but 
accepted  of  by  the  underwriters  at  Greenock,  and  the 
matter  settled.  As  to  the  Glasgow  underwriters,  a  letter 
is  sent  to  the  broker,  desiring  him  to  notify  the  abandon- 
lyient  to  them.    He  did  so  accordingly ;  and  we  have  eyU 
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1809.  dence  that  they  accepted  of  it,  becatise  tHej'appointei 
two  of  their  number  to  settle  the  loss.     The  award  for  the 
amount  of  the  loss  was  not  signed,  and  there  was  no  rea- 
son for  it,  because,  the  abandonnsent  being  made,  the  right 
of  the  insured  was  then  complete.     To  enable  the  broker 
to  settle  the  loss,  the  protest  was  sent  to  him,  with  which 
he  writes  that  the  underwriters  were  satisfied.     There  is 
eyidence  also,  that  the  broker  had  made  a  statement  of  the 
loss,  although  it  is  not  signed  by  the  referees.      In  shorty 
not  only  is  the  abandonment  made,  but  accepted  of,  and 
measures  used  for  making  a  settlement  of  the  loss.     Then 
came  news  of  the  recapture  of  the  vessel)  which  was  lat- 
terly carried  into  the  place  of  her  destination.      Upon 
this  the  question  arose,  whether  the  underwriters  were 
entitled  to  insist,  that,  notwithstanding  all  that  had  taken 
place,    this    event  was   to  undo  every  thing,  to  throw 
every  thing  loose,  and  compel  the  assured  to  take  back 
their  ship,  and  settle  upon  the  footing  of  an  average,  in 
place  of  a-  total  loss.    A  dispute  also  arose,  which  of  the 
parties  was  to  take  charge  of  the  vessel.     It  is  clear  that 
this  was  done  by^he  Greenock  underwriters ;  but,  although 
it  had  not,  it  would  not  make  the  least  difference  upon 
the  question,  because  the  rights  of  the  parties  must  have 
been  preserved  at  the  time.     I  think  it  should  always  be 
done  by  mutual  agreement,  the  rights  of  parties  being 
subject  to  after  discussion  in  a  cpurt  of  law.    But,  whe- 
ther this  was  done  or  not  does  not  signify ;  and  therefore 
the  question  just  comes  to  be.  After  an  abandonment 
"made,  and  steps  taken  for  paying  the  loss,  does  the  intel- 
ligence of  a  subsequent  recapture,  which  converts  it  from  a 
total  to  a  partial  loss,  entitle  the  underwriters  to  throw 
every  thing  loose  .^     I  conceive  that  the  underwriter  has 
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no  such  power,  after  a  settlement  had  gone  so  far.  I  1809^ 
see  no  such  power  mentioned  in  our  law  books;  and, 
were  it  to  be  permitted,  it  would  lead  to  the  greatest  con- 
fusion and  embarrassment  in  the  affairs  of  merchants, 
whose  great  object  is  to  have  all  their  transactions  imme- 
diately closed  and  settled,  and  to  whom  it  is  of  the  high- 
est consequence  to  know  whether  they  are  to  receive  back 
their  ship,  and  so  claim  for  a  partial  loss,  or  to  be  paid  at 
once  the  whole  sum  assured.  I  shall  only  say,  that,  if 
such  a  power  is  to  be  allowed  the  underwriter,  it  ought  to 
be  limited  to  a  certain  period ;  because,  according  to  the 
argument  maintained  by  the  petitioners,  although  the 
news  of  the  recapture  had  arrived  at  the  distance  of  weeks 
or  months,  they  were  still  entitled  to  overthrow  the  whole 
transaction.  Then,  let  us  reverse  the  case  :  we  have  here 
the  underwriter  insisting  that  the  abandonment  shall  be 
undone  ;"— it  might  happen  to  he  for  his  interest  that  the 
reverse  should  be  the  case.  Suppose  the  insured  on  goods 
made  an  offer  to  abandon,  and  that  afler  matters  had 
been  settled,  the  goods  should,  by  a  sudden  rise  of  prices, 
become  greatly  more  valuable,  so  as  to  make  it  for  the 
interest  of  the  insured  to  get  back  his  goods,  would  it  be 
tolerated  that  the  insured,  afler  they  had  said,  we  aban- 
don to  you  the  goods,  and  will  claim  our  money,  to  come 
back,  at  any  distance  of  time,  and  reclaim  the  goods,  be-r 
cause  they  found  them  more  valuable  ?  It  appears  to  me 
to  be  clear,  on  grounds  of  law  and  justice,  that  no  such 
plea  ought  to  be  listened  to.  My  opinion  is  for  adhering 
to  the  judgment. 

Counsel  for  the  petitioner?,  R.  Craigie  and  R.  Forsyth, 
Esqrs. ;  Agent,  Andrew  Steele,  W.  S. — For  the  j:£spont 
dents,  J.  Clerk,  F.  Jeffrey,  and  A.  Skene,  Esqrs. ;  Agents^ 
^ibson^  Christie  and  "Wardlaw.  ' 
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THE  CASE 


or 


DAVID  SNODGRASS  BUCHANAN 

OF  BLAKTYRE  PARK,    ESQ.   PurSHer, 


AOAIHBT 


MRS  JANET  BUCHANAN, 

8P0USS  OF  MR  CHARLES  MACNAB,   RSSIDIKO  tif  ST  laVtASS^ 

AND  HIM  FOR  UtS  IMTERBST,   B^^dcrS. 


^sat 


1810.  Xhb  late  Mr  Diig(ild  Budianaa  of  Craigievearn  died 
about  the  year  1774,  without  any  lawful  issue,  but  leav« 
iDg  a  natural  daughter  who  had  lived  in  famUy  with  faim 
from  the  period  of  his  marriage  to  that  of  his  death.  Bj 
this  last  event  the  estate  of  Craigieyeam,  in  consequence 
of  the  failure  of  male  relations,  devolved  upon  if  iM  Janet 
Buchanan  who  resided  in  Edinburgh,  the  sister  of  the 
deceased,  burdened  with  b,  jointnre  of  I^SOO  a  year  to 
his  widow,  Mru  Buchanan  of  Craigievearn.  Between 
^hese  two  ladies  a  law*suit  took  place,  relative  to  some  of 


the  property  ll»ft  by  Mr  Buthanan ;  and  ibis,  joined  to    ISlft 
iome  othar  irritating  circumstances,  entirely  altehated 
fhem  Anoaa  «flcti  otheor. 


After  Mr  BudMm^  d«ath,  IbiA  natural  daughter^  who 
Iras  named  Jmn  Biiuihmo»j  i^sidiid  with  kis  widow>  and 
#a5  educated  and  bronght  up  fai  a  manner  suitable  to  the 
MatiM  of  IftSr  f allMr.  But,  in  the  y«ar  IX%%^  m  cxmse* 
iptence  of  n  ^fference  with  the  old  lady,  she  quitted 
Glasgow  mA  Wetilt  to  Edinburgh,  wlwre  she  met  with  & 
^fdial  ree^ptlMl  iVoni  her  fiitbar's  idster.  Miss  Janet  Bu* 
dbanan.  1^  was  nev<er  afterwards  reconciled  to  Mri 
Buchanan)  b«t  Kv^d  wilh  If iM  ^«ixei  B«chanan|,  win  had 
ji^tracted  «  gt^at  pcurtiality  for  her  ^  insomach  that  upon 
her  own  death,  which  happened  in  1T9^  it  appeared  that 
she  had  left  heft*  the  bulk  of  her  fortune. 

In  1807,  Mrs  fiuchanan  of  Cttdgieveam  di«d,  leamg 
regular  deeds  of  s^^letneat,  by  which  she  conveyed  her 
Whole  real  and  {personal  property  in  favoar  of  her  hcirr 
Vbc  Snodgktiss  of  Canniaghainehead. 


In  the  ineaii  t^me,  Miss  Jacket  Bttcfaanu  hadmartted 
llr  Chiorles  Maciiah,  who  appeared  at  the  opening  of 
Htn  Buchafian^  repositories,  and  ppednoed  a  settiement 
upon  Ins  wife,  by  Mrs  Buchanan,  in  the  fonn  of  a  tetter 
to  the  late  Miss  Janet  Buchanan  of  CraigieTeam.  l^ia 
letter,  tnr  deed  -of  provision,  is  dated  in  the  year  1766j| 
bng  prior  to  Ae  ^dflUe  of  the  £«ltlemeiits  executed  in  fa^. 
vour  of  Mr  Sir^dgrass^  nnd  is  «oneeired  In  the  follow]n| 

« 

ttrms; 

>        > 

/ 
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<  Glasgow  M^  17(A  1786 


DIAR  MADAM 


^  I  am  surprised  to  understand  from  yout  niece  Jennej 
that  you  want  her  to  leave  me  and  go  to  yourself  this 
is  not  what  I  expected  afteif  agreeing  lind  youroon- 
senting  and  allowing  her  to  continue  with  me  and  my 
late   brother  William   at  the  rate  of.  three  hundred 
pounds  sterling  yearley  sallarey  which  iw  .confirmed  to 
her  by  a  letter  vested  in  your  hands  y0u  coynpUin  oi 
my  not  filfiUing  the  tei*ms  of  that  letter  ^l^*  not  payii^f 
your  niece  Jenney  her  anwal  sallarey  y^n  knowjit  wiui 
agreed  upon  although  i  believe  it  was  omitted  in  soul 
letter  that  her  wh(de  sallarey  was  to  refift  both  principal 
and  interest  in  mine  and  my  brother^  hands  or  in  the 
hands  of  the  snrevivor  of  us  dwering'  all  the  days  of 
our  lifetime  ad  a  fund  and  provision  fpr  Jeney  i  dare 
say  upon  a  little  reflection  you  will  se  the  propriety 
iheKof  as  all  her  wants  are  always  to  be  supplied  by  me 
but  in  order  to  sattisfy  all  your  dowbts  and  to  show 
you  that  i  am  dessierows  of  dooing  ^away.  yowrs  and 
my  past  annimossitys.  i  hereby  becomi^.  bound  to  pay 
Jeney  the  full  proceeds  of  her  three  hundred  pounds 
sterling  annual  wages  principal  and  ii^teres<t  and  that 
without  any  deduction  whatever  and  that  (or  each  and 
everey  year  shee  may  or  will  conntinue  with  me  the  first 
term  commencing  upon  the  fourth  day  of  March  in  the 
year  of  Our  Lord  One  thousand  sevea  hundred  and  Se? 
venty  four  years  past  the  second  terms  payment  upon 
the  fourth  day  of  March  in  the  year  one  thousand  seven 
hundred  and  Seventy  five  years  past  and  so  on  annual* 
ley  legal  interest  allways  commenceing  and  accummur 
lateing  upon  the  preceding  years  sallarey  at  the  Com? 
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f  mencement  of  the  succeeding  yean  service  and  so  on  1810» 
jrearley  and  progressivelej  thereafter  and  that  for  each 
and  everey  year  Jenney  Buchanan  my  late  husbandit 
natural  daughter  shall  continue  with  me  and  the  said 
Annwal  Sallarey  of  three  hundred  pounds  sterling  witU 
its  legal  accummulated  Interest  is  allways  to  be  resteing 
ovrring  and  aceummulateing  to  Jenney  in  my  hands 
dnreiBg  all  the  days  of  my  lifetime  as  a  fund  and  pro- 
▼ission  for  her  and  at  my  deceasse  the  whole  progrisssive 
accunmiulated  proceeds-  of  said  three  hundred  pounds 
steiiing  annwal  sallarey  with  its  accumulateing  interest 
to  be  paid  her  or  her  heirs  without  aney  deduction  and 
that  unnder  the  penalty  of  twenty  thousand  pownds 
sterling  you  propose  dooing  for  yourself  and  introduce- 
ing  her  into  the  world  and  her  friends  in  town  you  well 
know,  that  you  cannot  wish  her  better  or  esteem  her 
more  than  i  have  jwst  reason  to  doo  her  being  the  in- 
strument in  the  hand  of  providence  of  preserveing  my 
life  when  I  had  the  misfortune  of  dislocating  both  my . 
leg  and  arm  and  from  her  constant  care  and  attention 
to  my  health  and  interest  at  All  times  since  her  father 
my   late  husbands  death  i  concidder  myself  in  duty 
bound  to  constitute  her  by  this  my  unalterable  and  irre- 
vocable letter  my  sole  heiress  in  the  event  of  her  #ut-* 
liveing  me  and  to  succeed  mp  to  all  my  property  both 
herritable  and  moveable  with  all   my  bills  bonds  and 
resting  money  to  whatever  amount  i  may  die  possessed 
of  and  to  filfill  my  promi|e  to  her  father  the  late  de- 
ceased Dougal  Buchanan  of  Craig^eveam  husband  your 
brother  all  this  i  doo  of  my  own  free  will  aiid  accord  for 
the  love  and  esteem  i  have  and  carry  towards  the  above 

f  named  Jenney  Buchanan  my  }ate  husbands  Qaturpl 
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daughter  in  gratitude  and  in  return  for  iier  past  ffarmei 
to  me  and  my  late  brother  and  i  transmit  thb  letter  to 
70U  by  Mr  Mculioch  to  be  kept  and  u^ed  in  all  time 
comming  as  a  trevr  firm  and  stable  vallid  deed  and  evi* 
dence  notwithstanding .  aney  write  deed  bequest  paottoa 
or  form  of  law  to  the  contrary  and  allways  oblidgiog 
myself  my  heirs  executory  administrators  or  assignees 
whomsoev^  to  grant  if  need  be  or  required  and  that  at 
aney  future  perriod  aney  hill  bond  or  stamp  reqwiesiCe  ta 
full  ratiSc^ion  Mid  confirmation  hereof  all  tins  and  the 
preeeeding  page  is  wrote  by  myself,  this  Seventeenth 
day  of  May  at  Glasgow  and  subscribed  by  me  in  pr^ 
sence  of  those  winesses  Joseph  Oombie  Wiit^  in  Glas* 
gow  and  Bobert  Anderson  his  Clerk.  Consenting  to  the 
Stamping  and  Registration  hereof  if  ned  be  in  the 
^  books  of  Council  and  Session  or  others  competent  thero^ 
f  to  in  witness  whereof  i  am  Madam  your  most 

Obedient  humble  senrant 
(Signed)        MAHoAanT  BucHAnaif. 


^  Jt>$eph  CromUe  Witness 
^  Hijberi  Anderson  Witness 


^  Addressed  on  the  back 
'  Miss  Jenej^Buchanah 
*  per  Mr  M^Culloch 

<  Edinburgh.^ 


When  this  letter  was  produced,  it  was  challenged  by 
Hr  Snodgrass,  as  a  faUe  and  fabricaied  documenlt  i  and 
upon  its  being  adhered  to  by  Mr  aod  Mrs  Maoiab,  Mr 
Sno4gra0s  fottofred  vp  this  dioUeofe  by  a  regular  action 


•f  reduHi<Hi'4iiiprolMlion,  condudiDg  that  it  ought  to  be  1810. 
redveed  as  ^  forgery*  ^fyt  Suppoaiog  it  to  be  genuine, 
tUeging  that  it  was  obtained  by  fraud  and  imposition  x 
aody  Sdfy,  That  not  having  been  delivered  to  Mrs  Mac* 
nals  it  must  be  held  as  revoked*  bj  the  subsequent  settle- 
ments. 

r 

On  the  other  hand^  Mrs  Macnab  raised  an  action  of  le^ 
faction  of  these  settlements,  upon  the  ground,  Isf^  That 
lbs  Buchanan  was  not  of  a  sound  and  disposing  mind 
when  she  executed  them;  and,  8tf(^,  That  being  granted 
posterior  to  an  irrevocable  deed,  ihej  were  void  and 
auL 

All  these  actions  came  before  Lqgrd  Olealee,  as  Lord 
Orliaary*  It  was  thought  necessary,  in  the  Jirst  place, 
to  investigate  the  statements  of  the  parties  relative  to  the 
tUeged^^gvry ;  and  for  this  purpose  the  Lord  Ordinary ^ 
before  deciding  tqpon  any  question,  of  relevancy,  appoint- 
ed special  condesceod^ices  of  the  facts,,  dnd  afterwards  ai-» , 
lowed  a  proof,  before  answer;  which  having  been  taken 
St  diiierent  periods,  was  reported,  in  the  ordinary  man* 
aer,  to  the  Second  Division  of  the  Court,  Before  order* 
iag  any  hearing  upon  the  import  of  this  proof,  theif 
Lordships  directed  a  variety  of  chemical  experiments  to 
be  made  upon  the  writing  in  their  own  presence,  with 
the  view  of  examining  the  truth  of  a  suggestion,  that  it 
had  been  written  with  deiible  ink.  The  whole  evidence 
was  then  fully  discussed  by  the  counsel  for  the  parties 
respectively,  and  the  import  of  the  proof  will  be  found  to 
be  contained  in  the  following  summary  of  the  chief  cb^ir 
sumstanees,  making  for  or  against  the  deed^ 


M  TAB  CASK  Cf  n.  6.  fiUCHA^^^ 

1810.       In  support  of  the  deed,  the  evidence  adduced  hj  tfi^ 
defenders  was,  io  the^r^^  place,  directed  to  show  that  it 
was  a  rational  settlement,  iinder  the  circumstances  of  the 
parties,  and  consistent  with  Mrs  Buchanan^s  declared  in- 
tentions.   For  this  purpose  they  proved,  I^  various  wit- 
nesses, that  she  had  always  expressed  an  affectionate  re^ 
gard  for  the  defender  Mrs  Macnab,  as  long  as  she  remain- 
ed in  her  house  ;  <  that  she  educated  her  as  a  gentleman^s 
daughter,    treated  her  with  indulgence,   and  acted  in 
every  respect  as  a  mother  to  her.    With  regard  to  the 
accident  which  befel  Mrs  Buchanan,  and  of  wjiicfa  the 
deed  itself  makes  mention,  as  well  as  of  Mrs  Macnab^g 
attentions  to  her  upon  that  occasion,  it  was  proved  by  the 
evidence  of  the  surgeon  who  attended  her,  and  of  other 
witnesses,  that  in  the  year  1780,  she  had  fallen  over  a 
sunk  fence  in  the  garden,  by  which  she  had  dislocated  heir 
wrist,  and  violently  sprained  her-  ancle ;  and  that  during 
the  confinement  occasioned  by  this  accident,  as  well  as  on 
subsequent  occasions,  she  dwelt  much  upon  Mrs  Macnab^s 
attentions  to  her>  and  declared  tiM  if  she  continued  to 
conduct  herself  with  the  same  pro[Hriety  and  affection,  she 
would  make  her  independent,  or  provide  for  her,  or  leave 
her  the  heir  of  all  she  plossessed.    On  the  other  hand,  it 
was  much  relied  upon  as  a  circumstance  almost  conclu- 
sive againsf  the  hypothesis  of  a  forgery,  that  the  deed 
bore  to  be  holograph  of  Mrs  Buchaniein ;  because,  as  was 
observed,  the  author  of  a  fabrication  would  never  com- 
mit so  gross  a  blunder  as  to  counterfeit  a  long  letter, 
when  his  purpose  might  have  been  fully  as  well  answovd 
by  forging  the  simple  subscriptions  of  the  granterand 
witnesses.    BAt  besides  the  inference  arising  from  this 
fact^  the  deed  had  all  the  evidence  whi^h  the  law  requir^r 
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ed,  to  gire  it  authenticity^  since  it  bore  to  be  regv^ly    1810. 
tested  hj  Joseph  Crombie,  writer  in  Glasgow,  and  Bo* 
bert  Anderson,  his  clerk.     Mr  Crombie  was  proved  to 
have  been  Mrs  Buchanan^s  ordinary  agent,  and  though 
he  might  not  be  consulted  in' the  framing  of  the  deed, 
or  informed  of  its  contents,  he  was  precisely  the  person 
who  would  be  called  in  to  assist  at  the  execution  of  it 
In  consequence  of  this  gentleman^s  death  soon  after  the 
date  of  the  deed,  it  was  not  possible  now  to  obtain  the 
benefit  of  his  testimony ;  but  it  was  proved  by  a  great 
variety  of  witnesses,  well  acquainted  with  his  handwrit- 
ing, that  his  name  set  down  as  witness  to  the  deed  was  a 
genuine  subscription!    On  the  other  hand,  Mr  Bobert 
Anderson,  his  ckrk,  the  other  instrumentary  witness,  po- 
sitively acknowledged  his  subscription,  declaring  that  he 
firmly  believed  it  to  be  his  own  handwriting ;  and  though 
he  could  give^o  account  of  the  deed,  or  of  the  occasion 
when  he  was  cajled  upon  to  attest  the  execution  of  it,  yet 
it  was  considered  as  a  circumstance  by  na  means  extraor- 
dinary, that  a  person  who,  like  Mr  Anderson,  had  been 
for  many  years  in  the  daily  habit  of  attesting  the  execu- 
tion of  deeds  of  all  sorts,  and  in  every  variety  of  circum- 
stances, should  have  paid  no  attention  at  the  time  to  an 
incident  so  very  familiar  to  him,  or  should  have  lost  all 
recollection  of  it  since.    In  the  mean  time,  there  being 
pne  dead  witness,  whose  subscription  was  proved  to  be 
genuine,  and  a  living  witness  who  acknowledged  his,  the 
result,  in  point  of  law,  was  stated  upon  the  authority  of 
liOrd  Stair,  (B.  4«  tit.  20.  §  23.)  to  be,  that  both  sub- 
scriptions must  be  probative;  and,  consequently,  that  the 
deed  must  be  held  as  the  genuine  and  authentic  act  of 
the  granter. 
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1810.  Itt  (lupport  of  this  eonclu$ian,  other  eireumstandM 
were  proved,  tending  directly  to  confirm  the  deed,  or  $£• 
fording  pref umptions,  more  or  less  strongs  to  tbe  same 
effect.  Besides  the  evidence  arising  e»  campuptiiume  Me* 
rarum,  which  was  maintained  to  be  clearly  in  tttf  ftvoiir,* 
several  witnesses  acquainted  with  Mre  Budianan^s  hand^ 
writing  were  examined,  who  stated,  that  the  subscriptioa 
mt  the  deed  was  teceedingly  like  it ;  that  on  comparing 
it  with  subscriptions  confessedly  genuine,  they  were  of 
opinion  that  the  handwriting  of  both  was  the  same;  and 
that  the  subscription  was  unquestionably  the  work  of  tke 
same  hand  which  had  executed  the  body  of  the  writing. 
It  was  proved  that  Mr  Crombie,  some  months  before 
his  death,  had  mentioned  to  a  Mr  G^Uan,  merchant  in 
Glasgow,  that  Mrs  Buchanan  had  executed  a  settiement 
in  favour  of  Mrs  Macnab,  to  which  he  had  subscribed  as 
a  witness;  and  that  Mr  Gilfillan  communicated  this  in* 
formation,  at  the  time,  to  his  wife,  they  b^ing  both 
firiends  of  Mrs  Macnab.  It  was  proved,  that  Miss  Bu- 
chanan of  Craigievearn,  to  whom  the  deed  or  letter  is  ad- 
dressed, had  shewed  to  the  late  Mrs  Cauvin,'  a  paragraph 
of  a  letter  from  Mrs  Buchanan  to  her,  in  which  it  waf 
mentioned,  that  Mrs  Macnab  had  been  very  attentive  to 
the  old  lady,  and  that  she  meant  to  make  Mrs  Macnab 
her  heiri  The  date  of  this  communication  was  not  accu« 
rately  fixed,  but  the  fact  itself  was  proved  by  Mn»  Can- 
vin.  It  was  not  established  by  any  evidence,  that  the 
deed,  or  letter  in  question^  had  ever  been  in  the  posses- 
sion cyf  Miss  Buchanan,  to  whom  it  is  addressed ;  neither 
was  there  any  proof  to  shew  what  had  become  of  it  upon 
this  lady^s  death,  nor  how  it  had  come  into  the  posses^ 
sion  of  Mrs  Macnab*    But  upon  these  points  it  Yf  a9  ^ 
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legedhyhetj  that  it  was  truly  transmitted  to  this  lady,  ^^_^ 
lis  it  bears  to  have  been  by  a  Mr  M*Culloch  ; — that  It  re- 
faiained  with  her  till  her  death ;  but  that  it  had  either 
been  previously  delivered  by  her  to  the  late  Lord  Dreg- 
horn,  who  was  one  of  her  trustees,  or  found  by  his  Lord- 
ship in  her  repositories  after  her  death ;  and,  at  any  rate, 
that  it  was  delivered  by  Lord  Dreghom  to  Mrs  MacnaR 
It  was  not  to  be  supposed  that  this  lady,  while  Mrs  Bu- 
chanan lived,  would  be  guilty  of  so  great  an  indiscretion; 
kA  to  spettk  openly  of  such  a  deed,  or  of  the  ampile  ex- 
j>ectations  whi(!h  she  had  under  it;  but,  on  the  other 
hand,  a  total  silence  upon  this  subject  would  have  been 
luuiatural  and  improbable ;  and  it  w&s  accordingly  prov- 
ed, by  various  witnesses,  that  previous  to  Mrs  Bu- 
chanan'^s  death,  Mrs  Macnab  had  told  some  of  her  friends 
of  the  existence  of  a  deed  by  which  she  expected  to  inherit 
theoldlady^s  whole  fortune ;  Or  generally,  that,  under  it,  she 
had  the  prospect  of  a  great  succession ;  and,  she  had  farther 
Inentioned,  that  the  deed  had  been  delivered  to  Lord 
Dreghom,  who  had  kept  it  for  some  time,  and  afterwards 
delivered  it  to  herself 

On  the  other  hand,  there  was  no  dh*ect  proof  tending 
to  show  that  tlf6»  deed  was  forged ;  but  the  pursuer,  Mi* 
Snodgrass  Btichanah,  rested  his  allegation  upon  the  pre- 
sumptive evidence,  arising  froih  ft  train  of  concurring  cir- 
cumstances. It  was  pi'oved,  that  for  the  greater  part  of 
her  life,  and  especially  during  the  latter  part  of  it,  Mrs 
Buchanan  was  noted  for  eitreme  penury ;  that  she  was 
of  a  temper  proud,  jealous,  and  teiiacious ;  that  she  was 
tinctured  with  strong  prejudices,  and  in  particular  had  afi 
diversion  to  natural  children,  and  highly  disapproved  of 
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1810.  aojr  seibtleipents  in  their  favour ;  considering  them  as 
takeJ9  out  of  their  proper  sphere,  when  put  upon  ii  ibot^ 
ipg  with  liawful  children.  In  the  eicpre^sion  of  this  opinit 
on,  she  was  frequent  and  veheaient ;  and  when  informed 
of  Miiss  Buchanan's  settlement,  in  faTour  of  Mrs  Macnab, 
she  inyeigl^ed  much  against  it,  and  sererelj  censured  bcr 
sisterrin-law  for  introducing  Mrs  Macnab's  name  into  hef 
will,  obserriog,  that  whatev^  she  Intended  her  to  ge^| 
should  h»ve  been  bequeathed  hj  a  separate  paper.  She 
had;  moreover,  a  rooted  dislike  to  irrevocable  settle^ 
ments,  and  a  contempt  for  the  judgment  of  those  who 
e:{ceouted  them ;  often  saying,  that  she  should  neyer  put 
her  namie  to  any  disposition  of  her  property,  which  a 
single  touch  of  her  pen  could  not  undo.  In  spite  of  aU 
these  disadvantages  it  appears,  that^  for  spme  time^  th^ 
conduct  of  Mrs  Macnab  had  been  such  as  to  conciliate 
the  favour  pf  this  lady  in  a  high  degree ;  since  it  was 
proved,  that  upon  the  occasion  of  lending  L.fiOO  to  a 
mercantile  company  in  Glasgow,  she  took  the  bond  pay* 
able  to  herself  in  liferent,  and  to  Mrs  Macnab  in  fee, 
with  a  reserved  power  to-  herself,  however,  to  call  up  the 
money  and  discharge  the  bond.  But,  in  the  year  1789, 
the  conduct  6f  Mrs  Macnabi  in  one  or*  two  instances, 
was  such  as  to  ^ive  her  deep  offence ;  and,  in  the  end,  a 
separation  of  the  parties  took  place^  under  circumstances 
of  the  highest  displeasure  and  resentment  on  her  part. 
Mrs  Macnab  went  to  reside  with  Miss  Bnchanan  i  and, 
after  her  departure,  Mrs  Buchanan  missed  a  biU  of  L.10O, 
and  certain  articles  of  dress,  which  Mrs  Macnab  had  tak^i 
with  her,  as  she  says,  under  the  impression,  that  they  fam) 
been  presented  to  her  by  Mrs  Buchanan  upon  a  former  oc- 
casion.   Upon  this  incident  it  was  proved^  that  Mrs  Bu- 
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fchaMn,  wketlier  jusll j  or  unjusdy,  put  the  worst  fMinible  1810. 
amitnictioii ;  md  from  bcnoeforth  oooenved  a  decided 
uktipatikj  agaiiut  her  fotmer  fairourite.  Under  the  in* 
paise  of  tUft  feeiing,  she  caacelied  the  bond  for  L,600^  to 
which  she  had  previoosly  given  her  an  erentual  right ; 
she  never  afterwards  mentioned  her  name  without  expree- 
aioBs  of  strong  dislike  and  resentment ;  she  retnmed  no 
answer  to  a  coneiliatorj  letter  written  by  Mrs  Macnab 
upon  her  aimt*s  death ;  die  even  refused  to  see  her ;  and, 
upon  one  occasion,  when  this  lady  had  got  access  to  her5 
she  turned  her  rudely  from  the  house^  and  would  hold  no 
tont  enation  with  her^ 

Hie  real  evidence,  arising  from  these  iacts^  was  far« 
ther  strengthened  by  the  circimistanees  connected  with 
the  deed  itself.  Among  other  peculiarities  that  distin^ 
gnished  Mrs  Buchanan,  was  an  extreme  difficulty  of  writ- 
ing,  which  rendered  her  habitually  averse  to  any  length-^ 
eaed  exextion  of  this  nature.  She  has  frequently  been 
heard  to  say,  that  she  never  wrote  a  letter  in  her  life ; 
and  it  was  proved,  that  scarcely,  npcm  any  occasion,  was 
she  known  to  write  more  thim  the  subscription  of  her 
name  to  papers  and  fetters,  when  necessary.  The  assist** 
aace  of  her  agent  was  catted  in  upon  all  occasions  where 
writing  was  required,  even  for  the  most  ordinary  ewds* 
or  letters.  Such  specimens  of  her  handwriting  as  were 
prodnced^  appeared  to  hai^e  a  very  stiff,  uregular,  con- 
strained ai^arance;  whereas  the  writing  of  the  deed  is 
free,  strai^Mt,  aftd  apparently  exeented  with  readiness. 
It  was  proved  by  several  witnesses,  that  the  deed  and* 
these  specimens  were  not,  in  their  opinion,  the  work  of 
the  same  hand.  The  whole  evidence,  indeed,  comparatione 


100  ^  tBE  CASK  OF  D.  8.  BOCKUf AH- 

1810.  literarumi  was* maintained  to  be  decidedly  hostile  to  its 
authenticity  ;  and  the  affectation  of  bad  spelling  was  aka 
remarked  as  unnatural  and  inconsbtent  with  itself;  because 
words  of  familiar  occurrence  are  blundered^  while  others 
that  lie  out  of  the  track  of  conmion  use^  are  spelt  cor- 
rectly. In  like  manner,  it  was  proved  by  a  variety  of 
witnesses,  that  the  deed  is  written  with  delible  ink, 
which  may  be  effaced  with  a  spunge  and  a  little  water, 
and  the  utility  of  which,  in  the  hapds  of  a  forger,  is  suf- 
ficiently obvious. 

Finally,  it  was  proved,  that  for.  ten  years  before  Mrs 
Buchanan^s  death,  she  had  always,  upon  occasion  of  lend- 
ing out  her  money,  taken  the  bonds  payable  to  herself  4n 
liferent,  and  Mr  Snodgrass  Buchanan  in  fee;  Several 
witnesses  had  repeatedly  heard  her  say,  that  this  gentle* 
man  was  to  be  her  heir,  and  express  her  favourable  inten- 
tions  towards  him  in  different  ways ;  and  it  was  proved^ 
that  when  she  did  resolve  to  execute  regular  settlements 
in  his  favour,  she  sent  for  her  agent,  gave  hini  express 
instructions  on  the  subject,  and  afterwards  put  her  name 
to  these  settlements,  in  perfect  understanding  of  their  im- 
port, in  possession  of  her  faculties,  and  without  making 
the  remotest  allusion  to  any  deed  or  settlement  in  favour 
of  Mrs  Macnab. 

* 

After  hearing  counsel  fully  upon  these  and  othi^r^  topics 
involved  in  the  proof,  the  Court  proceeded  to  advise  the 
case ;  and,  being  unanimous  in  their  opinion,  the  Lord 
Justice  Clerk  (Hope),  by  appointment  of  their  Lord^^ 
tfbips,  delivered  their  judgment  in  the  following  terms : 
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In  this  case,  which  is  of  a  very  important,  and  of  a 
▼ery  extraordinary  nature,  I  have  reason  to  know  that 
jour  Lordships  are  unanimous  in  jour  opinion  ;  and  al- 
thougfi  it  had  not  been  so  arranged  before  the  meeting  of 
the  Court,  yet  I  understand  it  may  be  more  agreeable  to 
your  Lordships,  that  one  of  your  number,  should  deliver 
a  distinct  opinion,  leaving  it  io  any  of  the  other  Judges 
to  notice  afterwards  such  particulars  as  may  strike  them 
in  a  different  point  of  view.  Under  these  circumstances, 
although  I  had  not  exactly  prepared  myself  to  go  through 
this  case,  expecting,  on  the  contrary,  rather  to  speak  last, 
and  to  have  the  benefit  of  your  Lordships^  views,  I  shall 
endeavour  to  state,  for  the  satisfaction  of  the  parties,  those 
circumstances  which  strike  me  as  decisive  of  the  case,  in 
which  I  coincide  with  ail  your  Lordships,  as  I  have  learn- 
ed from  various  conversations.  In  the  first  place,  in  re* 
ferehee  to  what  was  very  forcibly  stated  by  the  counsel 
for  Mrs  M acnab,  I  hope  it  will  be  generally  understood 
by  the  parties,  and  by  the  country,  that  in  determining 
whether  a  deed  be  valid  or  not,  this  Court  will  never  go 
upon  a  mere  balance  of  probabilities.  On  the  contrary, 
in  coming  to  the  conclusion,  in  which  the  Court  is  unani- 
mous, that  this  deed  is  false  and  forged,  they  do  not 
satisfy  themselves  by  balancing  between  probabilities,  but 
between  improbabilities,  impossibilities,  absurdities,  and 
contradictions.  I  think  it  also  necessary  to  state,  that  in 
forming  that  conclusion  in  this  Court,  and  for  civil  pur- 
poses, it  is  not  precisely  necessary  for  us  to  say  who  was 
the  forger  of  the  deed.  The  only  question  on  which  we 
are  to  decide  is,  simply,  Is  that  deed  a  genuine  or  a  forg- 
ed deed?    But  the  question,  What  individual  actually 
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1810,  forged  the  deed,  or  which  of  the  parties  have  uttered  it) 
knowing  it  to  be  forged  ?  we  are  not  bound  to  deter* 
mine. 

It  is  impossible  to  form,  or  to  deliver,  an  opinion  upon 
this  deed,  without  attending  minutely  to  the  nature  of  it, 
ihe  narrative  and  the  circumstances  under  which  it  is  said 
to  have  been  granted.    The  testatrix,  if  I  maj  use  the 
term,  was  an  old  lady,  Mrs  Buchanan  of  Craigieveani ; 
not  indeed  a  very  old  lady  at  the  supposed  date  of  the 
deed ;  not  above  sixty  I  suppose,  but  of  very  peculiar 
habits ;  very  peculiar  disposition  and  modes  of  thinking; 
-Hshe  was  married  to  Mr  Buchanan,  who  appears  to  have 
had  a  natural  daughter,  bom  prior  to  the  marriage; 
which  natural  daughter  this  lady  treated  with  a  degree  of 
liberality  more  than  was  to  be  expected.    She  seems  to 
have  conceived  an  affection  for  her,  and  to  have  behaved 
to  her  with  great  kindness.    Her  husband  and  she  lived 
together  for  ten  or  twelve  years,  when  he  died,  leaving 
this  daughter  wholly  unprovided  for,  or  at  least  in  a  mere 
trifle,  trusting  probably  to  the  affection  which  his  wife 
had  already  conceived  for  her ;  and  this  affection  is  said 
to  have  continued  for  a  considerable  time.    At  last  the 
old  lady  is  said  to  have  met  with  an  accident,  which 
occasioned  a  short  confinement,  and  the  girl  appears  to 
have  attended  her  with  that  kindness  and  gratitude  which 
became  her.    Upon  this  occasion,  there  takes  place  the 
first  provision  in  her  favour  that  we  can  see,  or  lay  our 
hands  upon,— a  bond  of  provision  for  L.500.    Soon  after, 
however,  she  quarrels  with  the  girl,  in  consequence  of 
what  she  conceives  to  be  some  levity  in  her  behaviour ; 
«nd  she  is  turned  out  of  her  family.    It  is  said,  that  her 


JqMBriure  was  sUedded  wilh  ekcjinlisteiiceB  tendiiig;  to  in*  IBia 
^Mase  Ae  old  lady^s  resentment,  aad  to  prereiit  asnf  re^ 
londlitftioa  betwixt  theift. 


Udder  these  dreamstttieesy  the  girt  takes  shelter  ia  the 
fiuQttiljr  of  her  father's  sister ;  a  lady  not  liTing  m  a  good 
liadorstatidiiig  with  old  Mrs  BuckansB,  whom  she  had  kft. 
There  she  is  receivedy  said  lives  with  her  till  her  de«tk. 

loyuediatety  c^n  the  qvarrel  taking  pbcc,  oid  Mrs 
Biichimaii,  whose  fMtsdons  of  aU  kinds  were  rerj  strong, 
tad  under  little  controul,  canceis  the  bond  of  pnanrisicm, 
whidi  she  had  gnmted  as  a  reward  for  the  girPs  affection* 
ate  atteiklaitce  taipom  her;  attd  from  this  peridd,  as  far  as 
was  known,  down  to  the  day  of  her  deaths  she  never  al-^* 
tered  her  intentions  with  it^gard  to  her,-»narer  was  re^ 
eoncikxi  to  her,  and  never  made  onj  subsequent  provisioil 
in  her  fsvoor.  Bat,  upon  the  death  of  the  old  lady,  who^ 
in  the  latter  stage  of  her  life,  executed  a  unireraal  settle* 
laeat  in  favour  of  the  pursuer  Mr  Snodgrass,  a.relalion  of 
her  own,  there  appears  produced  by  Mrs  Macmab^  a  deed 
in  the  shape  of  a  letter,  written  by  old  Mrs  Buchanan  to 
her  aster4n4aw,  of  a  very  extra<n*dinary  nature  and  im« 
port.  It  begins  as  if  in  answer  tasome  correspondence  that 
had  been  going  on  between  her  and  Miss  Buchanan,  of 
which  the  counterpart  has  never  been  px^duced ;  and  the 
fact  of  correspondence  is  at  any  rate  exceedingly  improba^ 
ble,  inasmvch  as  it  does  not  appear  that  they  were  upon 
any  sort  of  firiendly  footing.  It  goes  on  to  state,  thai 
she  is  surprised  to  understand  that  Miss  Buchanan  should 
wish  her  niece  Jenny  to  leave  her,  after  agreeing  that  shef 
shoidd  remain,  upon  a  yearly  annuity  or  salary  of  L.300, 
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1810.   which  had  never  been  before  heard  of,  and  for  which  nm 
bond  appears.     But,  you  ought  to  recoUect,  she  says  that 
the  annuity  was  not  to  be  paid,  but  was  to  accumulate  in 
my  hands  as  a  capital  for  Jenny^s  behoof;  and  then,  to 
prevent  all  doubt,  it  goes  on  to  reoblige.her  to  pay  a  per- 
petual annuity  of  L.  300  to  Miss  Jenny  Buchanan  as  long 
as  she  should  continue  with  her,  to  be  accumulated  in  her 
own  hands  during  her  Ufe,  and  paid  to  Miss  Jenny,  with 
accumulated  interest,   after  her  death.     And  having  done 
'  this,  which  of  itself  would  have  gone  far  to  exhaust  her 
fortune,  it  ends  with  an  irrevocable  settlement  of  all  hev 
goods  and  estate  upon  Miss  Jenny,  as  her  universal  heir-. 
ess,  concluding  as  a  letter,  and,  though  bearing  to  be  ho* 
lograph,  yet  regularly  tested  by  two  gentlemen  as  wit- 
nesses ;  one  of  them  Joseph  Crombie,  Mrs  BuchananV 
agent,  and  the  other  Robert  Anderson,  his  clerk.     This 
letter  bears  to  have  been  sent  to  Edinburgh  to  Miss  Bu- 
chanan, by  a  particular  gentleman.     It' remains  in  her 
custody  from  the  year  1786,  when  written,  down  to  the 
period  of  her  death,  when  her  repositories  were  opened, 
and  a  settlement  was  found  by  her,  in  favour  of  Misa 
Jenny  Buchanan,  as  her  general  or  residuary  legatee,  with' 
the  burden  of  some  legacies.     But  this  most  material 
deed— this  deed  in  favour  of  the  young  lady  whom  she 
had  intended  to  be  her  own  heiress,  fully  as  important  as 
the  deed  which  she  herself  had  executed  in  her  favour- 
is  not  found  carefully  put  up  in  any  of  her  drawers  or  re- 
positories, but,  it  seems,  was  just  lying  at  random  among 
her  loose  papers.     It  is  said,  that  having  been  found  by 
Lord  Dreghom,  it  was  by  him  delivered  to  Mrs  Macnab, 
in  whose  custody  it  has  remained,  until  produced  upon 
the  death  of  Mrs  Buchanan.    It  has  been  challenged^  ia 
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fe regular  process  of  reduction,  as  false  and  forged;  and  1810. 
after  considering  the  case  in  memorials,  ordering  various 
investigklions,  and  hearing  counsel,  your  Lordships,  have 
csome  now  to  deliver  your  opinions,  and  to  be  all  unani* 
mous  in  thinking  that  it  is  false  and  forced. 

Your  LordslnpB  are  all  aware,  that,  in  the  very  pecu« 
liar  circumstances  under  which  this  deed  appears,  it  is  no' 
light  or  trivial  consideration,  no  balance  of  probability 
merely,  that  can  justify  you  in  cutting  down  a  deed  re- 
gularly tested  and  witnessed ;  and  certainly  there  it  is  that 
the  doubt  only  can  lie.  Most  unquestionably  there  is  very 
strong  evidence  with  regard  to  the  authenticity  of  the  sub- 
scriptions of  these  gentlemen.  Crombte  is  dead ;  there 
are  some  witnesses  who  speak  doubtfully  as  to  his  signa- 
ture ;  but,  on  the  other  hand,  a  number  of  persons  do 
swear,  that  the  subscription  of  Joseph  Crombie,  witness, 
is  lus  genuine  subscription.  With  regard  to  the  other 
witness,  Robert  Anderson,  he  is.  himself  alive ;  his  tes- 
timony has  been  obtained;  and  it  is.  very  positive,  no 
doubt,  as  far  as  it  goes ;  but  it  is  not  necessarily  conclu- 
sive. He  says,  that  he  has  no  doubt  whatever  that  it  is 
his  subscription ;  but  then  adds,  that  he  has  no  recollec- 
tion of  having  subscribed  the  deed.  The  import  of  his 
testimony  is  little  more,  than  that  orone  man  to  the  hand- 
writing of  another ;  for,  if  I  have  no  precise  recollection 
of  subscribing,  my  belief  that  the  subscription  is  mine,  is 
no  stronger  than  my  belief  in  the  subscription  of  any  other 
person  whose  handwriting  I  know.  I  know  the  subscrip- 
tion of  my  brother  Mr  Erskine,  and  I  think  I  could  dis- 
tinguish it  as  well  as  my  own.  Suppose  two  deeds  were 
signed,  one  by  Mr  Erskiiie,  and  another  by  me ;  if  I 
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1810.  remember  nothing  about  the  subicription,  I  would  jm^ 
believe  as  firmlj  in  the  authenticity  of  the  one  as  of  ihm 
other;  and,  without  any  precise  recollection  of  liariiig 
seen  him  subscribe,  I  would  swear  to  his  subscrqiiion  as 
positively  as  to  my  own* 

If,  to  be  sure^  Robert  Anderson  had  stated,  ^  thai  is 
not  only  my  subscription*  but  I  remember  of  the  old  lady 
si^ng  the  deed  ^  or  if  he  had  gone  farther,  and  said^  *  I 
remember  of  Joseph  Crombie  being  exceedingly  iD  attlw 
time;  that  he  was  obliged  to  be  oairied,  wtmpt  up  in 
flannel,  to  old  Mrs  Buchanan^s  house,  or  that  she  came 
to  his  bed*room  and  subscribed  the  deed ;  that  we  were 
both  of  us  struck  with  the  strange  qppearanoe  of  this 
writing,  and  wondered  that  she  should  not  employ  her 
own  man  of  business  to  write  it,  but  only  call  him  aa  a 
witness ;  or,  at  least*  that,  like  many  people  who  are  aft* 
xious  to  conceal  their  settlements,  ^e  did  not  get  a  form 
of  a  settlement  from  him,  and  copy  it  herself  ;^-^in  abort, 
if  Anderson  had  more  specially  remembered  the  deed,  the 
case  would  have  been  very  different;  and,  most  sospi* 
cious  and  unaccountaUe  as  it  would  still  have  been,  I 
doubt  much  if  we  conld  have  set  it  aside.  But,  in  the  first 
place,  look  at  what  this  deed  is.  It  is  a  deed  by  this  lady,  the 
most  miserably  penurious  old  woman  that  I  think  I  ever 
heard  of,  and  an  irrevocable  settlement,  and  gratnitons^--* 
a  settkment  of  a  nature  that,  during  all  my  practice  at  the 
Bar,  I  never  saw  nor  met  with  any  thing  to  parallel,  and 
such  as  has  never  yet  come  under  the  consideration  of  the 
Court— a  gratuitous,  irrevocable  settlement.  The  only  one 
I  can  recollect  of  a  similar  nature,  was  a  settlemeht  exec«t» 
fid  by  Sir  Andrew  Agnew ;  but  that  was  made  under  rerj 
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(Ufferent  circumstanoefl.  It  was  executed  for  the  professed  18UX 
object  of  disi4)pomtuig  a  claim  of  legitim  on  the  part  of 
some  of  his  children  with  whom  he  had  quarrelled ;  and  it 
was  in  the  shape  of  a  formal  deed,  prepared  bj  a  man  of 
business^  regularlj  tested  and  delivered  to  the  disponeein 
presence  of  witnesses.  He  had  a  motive  for  making  suck 
a  settlement  But  what  motive  had  this  lady  ?  Let  us 
suppose  that  she  felt  every  affection  for  this  girl,  as  well 
as  gratitude  for  her  kindness :  What  reason  was  this  for 
making  the  settlement  irrevocable?  or^  was  there  ani* 
greater  reason  for  making  the  settlement  irrevocable,  than 
f(Nr  making  the  bond  for  L.  500  irrevocable  ?  This  is 
therefore  a  deed  of  a  most  extraordinaty  nature,  totallj 
adverse  to  the  habits  of  the  woman,  and  to  the  general 
conduct  and  feelings  of  mankind,  and  as  to  which  nothing 
but  the  most  convincing  testimony  that  a  person  had  ao* 
tuaUy  executed  it^  can  satisfy  any  one  that  it  is  genuine. 

In  the  next  place,  the  deed  is  extraordinary  in  another 
respect ;  and  that  is,  that  it  proceeds  on  the  narrative  of 
another  deed  still  more  unaccountable,  which  does  not  ap« 
pear;— a  deed  referring  to  an  irrevocable  annuity  of  L.SOO 
per  annum,  which  was  to  be  accumulated  for  this  young 
lady ;  and  this  irrevocable  annuity  it  is  the  professed  ob» 
ject  of  the  deed  to  confirm.  To  whom  was  this  deed  dov 
livered  ?  By  whom  was  it  executed  ?  What  has  become 
of  it  ?  Let  us  consider  what  took  place  about  this  pe- 
riod. Soon  after  the  supposed  date  of  the  deed,  this 
lady  had  a  mortal  quarrel  with  the  girl, — a  quarrd 
which  obliterated  all  trace  of  affection,  cancelled  all  th^ 
obligations  of  gratitude,  and  raised  up  in  her  mind  thQ 
most  malignant  revenge  against  her ;  insomuch  that^  ipt 
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ISIO.  stantlj  to  gratify  that  revenge,  she  discharged  the  boiiS 
of  L.600,  which  she  bad  granted  as- a  reward  for  her  for- 
mer attentions,  and  which  it  was  surely  very  unnecessary 
to  grant,  since,  at  the  very  moment,  the  girl  held  an 
irrevocable  disposition  to  her  whole  estate  ;-*-wh]eh  it 
was  therefore  foolish  and  ridiculous  to  grant,  and  which 
it  was  just  as  foolish  and  ridiculous  to  destroy.  For,  to 
what  purpose  destroy  a  bond  of  L.  500  in  favour  of  a 
person  already  vested  with  an  irrevocable  disposition  to 
her  whole  fortune  ?  But,  independent  of  that,  if  it  were 
possible  to  get  over  it,  is  it  in  human  nature  to  believe^ 
that  this  woman,  so  wedded  to  her  wealth,  so  blinded  by 
her  passions,  could  possibly  have  forgot  that  she  had  ex- 
ecuted an  irrevocable  settlement  in  favour  of  this  ungrate- 
ful girl,  as  she  was  then  supposed  to  be  P  Or,  on  the 
other  hand,  if  she  did  not  forget  it,  that  the  thoughts  of 
what  she  had  done,  and  of  what  she  had  now  put  it  utp- 
terly  beyond  her  power  to  undo,  would  not  have  driven 
her  to  absolute  madness  ?  If  I  know  any  thing  of  human 
nature,  or  can  imagine  the  workings  of  another^s  mind,  I 
Am  fully  persuaded,  that,  a  woman  of  her  penurious  tern- 
per,  finding  that  she  had  thus  excluded  herself  from  aU 
power  over  her  fortune,  must  have  been  driven  to  deq>ep> 
ration ;  and  that,  in  the  paroxysms  of  her  rage,  there  ia 
not  an  agent  in  Glasgow,  nor  a  counsel  in  this  house,  who 
would  not  have  been  consulted  as  to  the  validity  of  the 
deed ;  instead  of  which,  from  the  hour  when  it  is  said  to 
have  been  executed,  to  the  day  of  her  deaths  it  never 
once  entered  her  head.  She  must  have  forgot  it  when 
flhe  granted  the  bond  for  L.  500 ;  she  must  have  forgot 
it  when  she  destroyed  the  bond ;  she  must  have  forgot  it 
when  she  granted  the  subsequent  settlement ;  and,  ifi 


iborty  the  whole  tenor  of  her  life  proves,  that  this  most  1610. 
solemn  deed,  by  which  she  reixler^d  this  girl  her  irre- 
focable  heiress,  had  completely  vaniahed  from  heir  me^ 
moiy.  The  recollection  of  it  never  once  iSlashed  aerosa 
her  mind.  These  are  strange,  most  strange  circumstances^ 
which  it  will  require  very  strong  evidence  of  the  authen-* 
ticity  of  the  deed  to  make  your  Lordships  believe. 

But  let  us  attend  to  the  circumstAices  under  which  it 
was  executed.  And  here  it  was  ingeniously  observed  by 
Ur  Erskine,  that  it  is  impossible  to  suppose  it  a  forgery  ; 
once  a  person  intending  to  fcM'ge  a  deed  would  make  the 
task  as  easy  for  himself  as  possible ;  but  to  forge  ai  long 
holograph  writing,  and  thus  multiply  the  chances  of  de-> 
tection  without  any  reason,  is  a  supposition  altogether 
incredible.  It  would  have  been  much  easier  to  have  got 
it  framed  by  some  obscure  man  of  business,  and  then  there 
would  have  been  nothing  to  do  but  to  forge  the  subscrip- 
tion. Certainly  it  was  easier  in  some  respects,  but  not  in 
others.  It  would  have  subjected  the  forgers  to  many  un^ 
pleasant  questions  that  do  not  occur  at  present  In  the 
first  place,  if  the  lady  had  gone  to  a  man  of  business  at 
all,  there  was  no  reason  why  she  should  not  go  to  her  or^ 
dinary  agent  Mr  Crombie.  Many  people,  indeed,  wish- 
ing to  keep  their  settlements  to  themselves,  employ  no 
agent,  or,  at  least,  farther  than  to  furnish  a  form ;  but, 
if  they  are  to  employ  aif  agent,  they  would  certainly  em- 
J^oj  their  own.  Besides,  if  the  deed  had  beeii  done  by 
an  agent,  it  must  have  been  paid  for.  There  must  have 
been  a  regular  entry  in  his  books,  which  would  have  as- 
certained the  date ;  and  again,  it  must  have  been  written 
on  stamped  paper ;  and  it  would  not  have  been  so  easy. 
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IBIO.  at  that  distance  o{  time,  to  find  a  ttamp  eorrm^ndb^ 
to  what  trere  in  use  at  the  stq^posed  date  of  the  deed. 
Indeed,  I  doubt  much  if  the  water-mark  upon  the  paper 
would  not  have  betrayed  them.  Undoubtedly,  the  for- 
gery of  a  holograph  deed  is  more  difficult ;  but  it  is  only 
in  the  execution  $  while  it  has  the  advantage  of  prevent^ 
ing  all  such  questions  as.  Who  is  the  writer  P  Where  is 
the  entry  in  his  books  ?  What  is  the  stamp  ?  and  a  ya- 
riety  of  others  of  the  same  kind :  And  therrfore,  although 
it  is  no  doubt  difficult,  yet  it  is  artftiUy  contrived ;  be^ 
cpuse,  in  a  holograph  deed^  no  witnesses  being  necessary^ 
there  can  be  no  demur  about  their  sUbscripUons.  There 
are  witnesses  here,  indeed,'-H)nly  for  tiie  pmpose,  how- 
ever, of  evading « any  objectton  that  might  be  urged 
upon  the  bead  of  deathbed*  That  was  the  only  difficulty 
to  be  got  the  better  of.  Then  it  is  executed  under  other 
veiry  peculiar  cireumstanoes.  It  is  one  very  extraordinary 
thing,  that  a  deed  challenged  aa  forged  shouM,  by  a  coin 
oatenation  of  dreumatances,  happen  to  be  written  with 
very  suspicious  ink,  which  is  evidently  more  or  leas  of  a 
delibie  nature.  It  is  plainly  not  common  ink^  by  which 
I  mean  ink  in  its  ordinary  state ;  and  this  is  certainly  a 
strange  occurrence  with  reference  to  a  deed  otherwiaa 
very  suspicious.  The  theory  that  has  been  given  upon  this 
point  is,  that  it  was  written  with  this  ink,  in  order  to  faei« 
Utate  the  forgery;  since,  if  a  word  happened  not  to  pleaief 
it  might  be  obliterated,  and  written  over  again.  Whether 
that  be  a  just  account  of  the  matter  or  not^  1/  know  not; 
but  I  am  rather  of  opinion  that  it  was  used  for  a  differeai 
purpose— to  give  an  air  of  antiquity  to  this  writing.  It 
was  necessary  to  give  it  a  very  ancient  date^  because 
the  quarrel  was  of  twd  or  three  years  standing ;  fqr  which 
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fWMMy  it  WM  imlifpiiitible  that  it  ahoold  not  be  written  1810* 
with  ink  tliat  would  1ibt«  betrayed  aymptoma  of  recent 
MnnbcCure.  Thi«»  I  sviipecU  id  the  reel  meaning  of  the 
deUble  nature  (tf  the  ink ;  for  I  doubt  much  whether  it 
veidd  have  been  postible  to  write  upon  such  parti  of  the 
paper  at  had  been  preriouily  wetted.  But,  be  that  as  it 
may,  it  certainly  is  a  most  suspicious  ciroumatance»  that 
ft  deed  challenged  to  be  forged  should  be  written  with  n 
ipedes  of  ink  that  aids  the  suspicion. 

It  is,  besides,  executed  in  presenoe  of  two  witnesses^ 
one  of  whom  was  the  lady^s  ordinary  agent,  who  was  proved 
to  have  been  almost  on  his  deathbed  at  the  time,  not  out  of 
tlie  house  for  several  numths  preceding,  and  not  till  the 
King*!  birth^day  subsequent  to  the  execution  of  the  deed. 
One  of  two  things,  therefore,  must  have  hi^pened,  calculate 
fd  to  make  a  strong  impression  on  the  minds  of  the  witnesses, 
Tif  •  that,  in  order  to  witness  this  deed,  she  must  either  have 
gone  to  his  bedside,  and  there  have  subscribed  it ;  or  that 
h^  must  have  been  carried,  wrapt  up  in  flannel,  to  her 
j^our.  Now,  setting  Crombie  aside,  is  it  credible  that 
Anderson  should  have  had  no  reccdlection,  or,  rather,  is  it 
not  clear  that  he  must  have  recollected  a  deed  executed  un« 
der  circumstances  like  these,  which  must  have  made  an  in^ 
delible  impression  upon  his  mind  ?  And  farther,  is  it  credit 
ble  that  Crombie  and  Anderson,  who  were  not  strangers  to 
each  other  (for  they  were  master  and  clerk^,  should  not  have 
md  to  each  other,  in  their  way  home  from  witnessing  this 
deed.  What  has  this  lady  been  doing  ?  What  extraordina- 
ry matter  is  this  ?  If  she  had  read  over  the  deed  to  them^ 
it  must  have  struck  them  as  uncommon ;  and  is  it  possi- 
ble that  her  confidential  agent  would  have  made  no  re- 
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1810.  mails— tbat  hb  clerk  would  have  made  no  remarks— 4fast 
his  clerk  should  have  no  memory  of  the  transaction,  and 
should  have  fek  no  surprise  in  his  mind  that  he  had  been 
called  upon,  by  his  master,  to  witness  the  execution  of  a 
deed  so  strangely  drawn  up,  not  by  his  master,  but  by 
the  old  lady  herself?  It  is  hardly  possible  to  imagine  it. 
I  cannot  conceive,  that  these  two  people  should  have  gone 
away  from  the  execution  of  so  strange  a  deed,  which  thej 
must  have  seen  was  in  the  form  of  a  letter,  without  being 
struck  with  it,  and  communicating  their  sentiments  to  each 
other.  This  is,  in*  the  minds  of  your  Lordships,  a  most 
unaccountable  circimistance< 


'.  So  ihilcb  as  to  the  execution  of  the  deed.  Let  us  setf 
what  becomes  of  it  afterwards.  It  is  sent  by  a  particular 
gentleman  to  Miss  Buchanan, — a  lady  with  whom  the  tes-* 
tatrix  had  also  had  a  quarrel — with  whom  she  was  not  in 
correspondence,  and  between  whom  there  was,  to  be  sure^ 
a  transaction  as  to  the  mansion-house,  carried  on,  not  by 
correspondence  between  the  parties,  but  in  the  dry^  formal 
manner  of  intercourse  between  their  men  of  business.  The 
letter  is  addressed  to  Miss  Buchanan.  Soon  after,  the  qusT' 
rel  takes  place^  and  Miss  Jenny  becomes  the  inmate  and  fa* 
¥Ourite  of  this  lady,  who  then  conceives  the  resolution  of 
making  her  her  heiress,  and  actually  executes  a  trust-deed 
in  her  favour.  Now,  is  it  possible  that  this  Mbs  Buchanan, 
intending  to  make  Miss  Jenny  the  heiress  of  her  fortune 
to  the  extent  of  two  or  three  thousand  pounds,  diould 
have  carefully  laid  up  that  deed,  but  that  the  other  deed| 
^o  much  more  important  to  the  interest  of  her  favourite, 
iihould  never  find  its  way  into  her  repositories,  but  should 
tektt  its.chance>  by  being  tossed  about^  found  or  not  founds 
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kmong  all  the  idte  ani  gossiping  letters  that  mi^t  be  ly^  1810.' 
ing  about  her ;  and  where  it  actuaUj  was  bst,  and  where 
it  might  still  have  renumied,  but  for  the  singular  accident, 
tkat  BO  les^  a  personage^  in  point  of  acco»plishments,  lean^ 
log,  and  accuracy  in  business,  thas  the  late  Lord  Dreg- 
liora,  in  nimmagiog  through  her  other  papers,  dianced  to 
find  this  letter.  That  is  tlie  story  that  is  told,  because 
it  was  necessary  to  state  how  it  was  discovered.  Now,  I 
ask  any  one  that  knew  Lord  Dreghom,  who,  if  he  was 
distinguished  for  ai^  one  thing  more  than  another,  was  re- 
markaUe  for  a  degree  of  punctilious  accuracy  and  precis 
don  in  every  thing  ^faat  he  said  or  did^  whether  it  is  pos- 
sible to  believe,  that  his  Lordship,  finding  a  letter  of  this 
most  extraordinary  description,  would  not  have  immedi- 
ately taken  some  step  upon  the  occasion  P  It  is  impossi- 
Ue  to  believe  that  he  would  not  have  instantly  docqueted 
upon  the  bock  of  it,  ^  This  writing  was  this  day  found 
by  me  among  some  loose  papers  of  Miss  Buchanan  of 
Craigieveam.^  Nay,  more,  as  he  was  Irft  one  of  that 
lady^s  trustees  for  behoof  of  Miss  Jenny  Buchanan,  I  am 
persuaded  that  he  would  have  immediately  sent  for  some 
of  his  co>^truatees^  and  said — ^  Now,  it  is  true  you  are 
not  witnesscis  to  my  finding  this  deed ;  but  I  take  you  all 
to  witness^  that  here  it  is  valeat  quantum.  There  it  is-^ 
put  your  initials  to  it  along  with  me,  certifying  the  date 
at  which  I  shew  it  you.^  I  am  fully  pei^suaded  that,  if 
he  had  found  the  deed,  he  would  have  taken  some  suck 
feleps;  or^if  he  did  not  do  it  in  so  formal  a  way,  that  he  wouMl 
haTe  delivered  it  to  the  lady  before  witnesses^  or  sent  it 
in  some  letter  of  his  own ;  instead  of  which,  as  if  it  had 
i^n  a  meiB  trifling  or  common-place  sort  of  thing,  to 
trhich  no  suspicion  attached^  he  is  said  to  have  carelessly 
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1810.  banded  it  over  to  Miss  Buehanan — <  There  is  a  deed  wUdi 
I  found  to-dajr ;  if  it  is  of  anjr  consequence  to  you,  you 
may  keep  iV  This  is  indeed  most  unaccountable,  that 
any  man  who  called  himself  a  man  of  business,  and  par- 
ticularly a  man  so  scrupulously  accurate,  should  hare 
omitted  some  such  step  as  that.  Suppose  he  had  found, 
by  accident,  another  deed  of  this  lady,  Miss  Buchanan, 
to  which  there  attached  no  suspicion,  is  it  possible  to  be- 
lieve, that  he  would  not  have  sent  for  the  other  trustees^ 
and  notified  it  to  them  ?  And  yet  here  is  a  deed,  in  whiek 
•his  constituent  was  ten  times  more  interested,  of  which  he 
takes  no  notice,  more  than  if  it  were  a  piece  of  waste 
Ipaper. 

The  deed,  however,  is  said  to  have  bead  delivered  te 
Mrs  Macnab, — a  piece  of  paper  by  which  she  was  to 
derive  right  to  the  whole  succession  of  thb  lady,  from 
whom  she  had  nothing  now  either  to  hope  or  to  fear. 
They  had  quarrelled  past  all  chance  of  reconciliation ;  and 
whether  they  were  to  be  reconciled  or  not  was  not  a  mat- 
ter of  the  least  consequence ;  since  the  old  lady  could  nei- 
ther make  her  better  nor  worse.  What  reason  was  there, 
then,  that  Mrs  Macnab  should  trust  her  whole  prospects  ia 
life  to  the  chance  of  this  deed  being  lost  ?  She  had  got  a 
pretty  broad  hint  upon  the  subject  by  its  being  nearly  lost 
already ;  and  was  there  no  chance  that  it  might  be  lost  or 
destroyed  in  removing  from  house  to  houM,  or  by  fire  or 
other  accidents  ?  As  to  its  being  renewed,  that  was  out 
of  the  question.  Why,  therefore,  not  put  it  upon  some 
record  for  preservation?  I  ask,  what  prevented  it?  There 
was  no  risk  of  giving  offence  to  iher  with  whom  she  had 
quarrelled :  there  was  no  danger  that  she  should  be  cut  out 
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of  anj  Other  property,  having  alrendy  got  every  thiiig.  1810. 
It  was  little  short  of  madness  to  keep  this  deed  lying  by 
her,  subject  to  all  those  accidents  to  which  we  know 
papers  are  at  all  times  liable ;  subject  to  the  accident 
which  had  befallen  the  irrevocable  bond  for  L.  300,  which 
has  somehow  disappeared;  and  how  she  could  expect  that 
this  deed  was  to  escape  the  same  fate,  is  to  me  utterly 
unaccountable. 

I  have  adverted  only  to  What  I  think  the  material  cir- 
cumstances attending  this  deed,  independent  altogether 
of  what  appear  on  the  face  of  the  writing ;  and  there  are 
tome  very  extraordinary  circumstances  i^ppearing  upon 
the  face  of  it  First,  it  is  written  with  a  degree  of  regu- 
larity, in  point  of  distance  of  lines  and  straightness,  of 
which  this  old  lady  on  any  other  occasion  was  utterl}^. in- 
capable. Her  jottings  and  memorandums  are  written  in 
every  possible  direction^  Secondly,  there  is  a  mixture, 
and  that  a  very  strange  mixture,  of  good  spelling  and 
bad ;  not  that  this  is  in  itself  very  extraordinary,  because 
no  person  who  spells  ill  spells  every  word  wrong.     But,  ^ 

on  looking  at  this  deed,  some  of  the  most  difficult  words, 
which  she  was  least  likely  to  know^  and  probably  never 
used  before,  are  well  spelled ;  while,  on  the  other  hand, 
she  herself  habitually  spelled  wrong  the  words  that  were 
most  familiar  to  her  mind.  Two  struck  me  particularly, 
which  she  wrote  day  after  day,  iniereat  and  sterlings  the 
two  words  which  occupied  her  thoughts  and  her  hands 
more  than  any  other.  She  never  ceased  to  think  of  her 
interest  and  her  sterling  money.  Now,  in  her  own  jot-- 
tings,  these  two  words  are  constantly  and  habitually 
spelled  wrong,  intrist  and  sterkn;  and  yet,  strange  t^ 


^ 
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1810.  tell,  these  words  which  she  habitually  spelled  wrong,  tut 
which  she  must  have  believed  she  was  spelling  right,  oc- 
cur four  or  five  times  in  the  deed,  where  they  are  uni- 
formly spelled  right,  interest  and  sterling.  Indeed  there 
is  a  variety  of  other  particulars  of  the  same  kind,  when 
you  come  to  examine  the  writing.  The  pronoun  I  is 
uniformly  written  with  a  small  i,  a  thing  very  unusual. 
I  will  venture  to  say,  there  are  people  who  may  write  a 
small  i  twenty  or  thirty  times,  but  who,  if  ever  they 
use  a  capital  1,  do  it  when  they  come  to  write  the  pro- 
noun>  and  if  ever  a  person  use  a  capital  I,  it  is  always  in 
that  case ;  and  yet  in  this  long  letter  she  does  not  use  the 
capital  I,  although  in  her  jottings  she  was  in  the  habit  of 
Qiing  it,  even^  when  it  was  not  necessary.     - 

In  short,  without  troubling  your  Londships  farther, 
these  are  the  general  ideas  which  have  struck  me^  and  I 
understand  have  also  struck  your  LcHrdships.  Some  of 
them  I  may  have  expressed  more  ^and  some  less  forcibly, 
which  deficiencies  you  will  of  course  supply.  But  these 
are  the  grounds  on  which  the  Court  are  unanimously  of 
opinion,  that  this  deed  must  be  set  aside,  as  false  and 
forged ;  and  that  being  the  case,  I  do  not  know  whether 
the  parties  would  incline  to  have  the  opinion  of  the  Court 
upon  its  import ;  for  strange  as  it  is,  after  all,  holding 
this  deed,  as  we  do,  to  be  a  notorious  forgery,  there  are 
great  doubts  whether  it  is  effectual.  As  to  heritage,  there 
is  no  doubt  that  it  is  not.  The  law  knows  no  form  of 
constituting  an  heir  in  heritage.  There  must  be  dispoi^ 
tive  words  conveying  the  fee  from  one  person  to  another, 
unless  perhaps  in  a  deed  ;  a  trust  deed  for  example^ 
where  a  person  conveys  hb  estate  in  trusty  for  purposes  t^ 
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he  afterwards  declared.     But  there  is  no  instance,  in    1810. 
which  your  Lordships  have  sustained  such  a  deed  as  this^ 
which  onlj  declares  a  certain  person  to  be  the  heir. 

With  regard  again  to  the  moveables,  the  case  may 
perhaps  be  different.  As  to  the  irrevocable  annuity,  per- 
haps the  deed  is  sufficient ;  but  as  to  the  heritage,  none 
of  your  Lordships  have  the  least  doubt  that  it  is  ineffec- 
tual. After  all  this  risk  then,  all  this  trouble,  a  deed  has 
been  concocted  ineffectual  for  half  the  purpose  for  which 
it  was  intended. 

s. 

There  is  one  other  point  to  be  noticed  after  the  con* 
elusion,  which  now  entides  us  to  call  this  deed  a  most 
audacious  forgery ;  namely,  what  steps  the  Court  is  to 
take,  with  regard  to  the  parties  who  have  dared  to 
found  upon  it.  That  is  indeed  a  very  serious  matter ; 
and,  but  for  the  peculiar  circumstances  under  which 
the  parties  using  this  deed  stand,  it  would  have  been 
attended  with  very  material  consequences.  But,  as 
I  stated  before,  for  the  purposes  of  civil  justice,  your 
Lordships  are  not  bound  to  come  to  any  conclusion,  as 
to  who  were  the  forgers  of  this  deed,  or  who  have  used 
it  knowing  it  to  be  forged ;  and  in  this  country,,  wher^ 
justice  is  administered  with  tenderness  and  humanity, 
your  Lordships  are  not  entitled  to  punish  crimes  per 
atersionem.  Even  in  the  Criminal  Court,  you  must  see 
distinctly  the  precise  person  who  is  guilty  before  you  in- 
flict punishment.  You  will  not  lay  hold  of  two  or  three 
persons,  and  say  the  guilt  is  among  you.  That  is  not  the 
course  of  British  justice.  There  are  crimes,  indeed,  in 
which  if  a  person  is  aceessoiy  at  all,  it  is  visible ;  for  tx^f 
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1810.  ample,  if  three -or  more  persons  are  concerned  in  a  mnN 
der,  jou  will  not  stop  to  enquire  who  gave  the  mortal 
stroke.  All  are  equally  guilty.  In  the  same  way,  in  the 
case  of  mobs,  or  riots,  which  are  visible  crimes ;  if  a 
house  is  burned  by  a  mob,  you  will  not  stop  to  enquire 
who  set  the  torch  to  the  door.  All  are  guilty.  But  the 
crime  of  forgery  is  a  secret  crime,  which  may  be  commit- 
ted by  one  without  the  knowledge  of  another ;  by  one, 
when  another  is  the  innocent  instrument  of  uttering  and 
using  it. 

These  parties  who  have  come  before  us,  stand  in  the 
relation  of  husband  and  wife.     It  is  on  the  one  hand  a 
possible  case,  though  not  the  most  probable,  that  the  hus- 
band may  have  forged  it  without  her  knowledge  or  par- 
ticipation, and,  therefore,  it  would  be  improper  to  make 
the  wife  responsible.     On  the  other .  hand,  it  is  equally 
possible  and  more  probable,  that  the  wife  has  forged  this 
deed,  and  imposed  it  upon  her  husband,  which  would 
render  it  improper  to  punbh  him ;  and  there  is  a  third 
supposition,  that  the  actual  forgery  has  been  committed 
by  somebody  else,  with  the  participation  of  one  or  other 
of  the  parties ;  and  therefore,  under  all  these  circumstances, 
feeling,  that  if  your  Lordships  were  to  stretch  forth  your 
hand,  you  might  be  punishing  the  innocent  in  place  of 
the  guilty ;  and  feeling,  that  the  grievous  disappointment 
in  this  case,  must  be  of  itself  no  slight  punishment  to 
persons  who  have  formed  such  magnificent  hopes,  your 
Lordships  are  rather  disposed  to  refrain  from  coming  to 
apy  decision  upon  the  point — which  of  all  these  parties  is 
the  actual  forger  or  utterer  of  the  deed.     Among  them 
it  is ;  and  however  uncertain  your  Lordships  m^ty  be  of 


AHAXVBT  MRS  JAKET  ^VCH^iUr.  110 

tile  subject,  the  guilt  is  well  known  to  one  or  other,  or  to  1810. 
both  of  the  parties,  and  to  the  stings  of  their  own  conscien- 
ces, and  of  disappointed  guilt,  your  Lordsips  leave  them ; 
iailicting  this  onlj  punishment,  which  follows  not  as  such, 
but  as  a  civil  consequence  of  your  judgment,  the  payment 
of  the  very  heavy  expences  in  this  cas^. 

LORD  MEADOWBANK. 

Not  having  heard  the  counsel  at  the  last  pleading  of  the 
case,  I  am  perh^s  not  entitled  to  give  my  opinion.  But 
I  read  the  informations  and  the  proof,  and  formed  my 
opinion  last  summer  session,  when  your  Lordships 
thought  it  right  to  order  some  farther  investigation  into 
ti)jp  delible  nature  of  the  ink.  I  concurred  in  the  proprie* 
ty  of  that  investigation,  and  approved  of  giving  the  sub- 
ject due  consideration;  aTid  though  I  did  not  hear  the 
counsel,  I  think  it  right  to  say,  that  I  agree  entirely  with 
the  opinion  which  your  Lordship  has  delivered  upon  the 
leading  and  material  points  of  the  case.  What  bore  in- 
vincibly on  my  mind,  was  this,  that  subsequent  to  the 
date  of  (he  deed,  a  difference  occurred  which  must  have 
recalled  it  dc  reeenii  to  the  granter^s  n^nd,  who  was  a  wo- 
man c^  very  strong  passions,  and  certainly  not  likely  to 
forget  a  transaction  of  this  nature,  whiph,  from  her  har 
bits,  must  have  cost  her  th^  trouble  of  transcribing  the 
deed.  It  must  have  weighed  upon  her  mind,  as  in  fact  it 
was  quite  unexampled  in  her  history.  And  then,  called 
upon  as  she  was,  to  consider  what  was  to  be  done  by  this 
deed,  it  is  impossible  that  she  could  have  forgot  it.  It 
appears  to  me  impossibly  that  ^he  could  have  executed 
this  deed ;  she  must  have  had  a  copy  before  her;  for  it  is 
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1810.   plainly  the  production  of  a  person  not  macquamtevl  wftfi 
business^  having  some  knowiedge,  but  a  verjr  impeifeet 
knowledge.     The  deed  ought  to  be  considered  as  a  co^ 
made  by  the  lady.     The  orthojgpraphy  and  the  diction  is 
particularly  remarkable.    If  it  had  been  the  work  of 
Crombie,  it  is  not  likely  that  it  would  have  been  so  ex- 
pressed;  he  must  have  known  that  it  was  impossible  to 
contrive  an  irrevocable  deed,  mortis  cauta.    There  might 
have  been  an  irrevocable  annuity  in  it.     But  the  style 
clearly  shews  that  the  framer  of  it  was  ignorant  of  what  he 
was  doing.      There  is  no  feeling  that  a  court  of  law 
would  never  believe  that  Mrs  Buchanan  would  grant  aa 
Irrevocable  settlement.     These  absurdities  strike  me  for- 
cibly ;  it  is  quite  unusual  that  a  lady  always  m^Jdng  a 
capital  I,  should  begin  making  small  ones.    I  never  had  a 
doubt  that  it  was  a  palpable  forgery. 

Loan  Newton  expressed  his  entire  concurrence  with 
the  c^inion  delivered  by  the  Lord  Justice  Clerk,  upon  the 
same  grounds. 

The  Court  then  pronounced  an  interlocutor,  redttci&g» 
decerning,  and  declaring  in  terms  of  the  pursuer^s  libel, 
and  finding  expences  due.  This  judgment,  of  course,  su- 
perseded the  necessity  of  considering  the  other  paints,  re- 
lating to  the  legal  effect  ot  the  deed. 

Counsel  for  the  pursuers, — Clerk,  Gillies,  Jardine,  fro. ; 
Agent,  William  Patrick,  W.  S.  For  the  defender,— Er- 
akine,  Jeffrey,  Greenshields ;  Agent,  John  Madcensie, 
writer  in  Edinburgh ;  Mr  Ferrier,  Cleik. 
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(FIRST  DIVISION.) 


THE  CASE 

or 

JOHN  ROUTLEDGE,  Es^, 

or  TBB  EAST  INDIA  COMPANY'S  SJERVICB,  ANP  HIS  ATTOaNUS; 
AMD  JAMBS  EhhlOTf  W.  8*  THBIE  MANOATOBT, 

A0AIH8T 

WILLIAM  THOMAS  CARRUTHERS,  Esq. 

QF  DORMONT  ;  AND  GENERAI.  FRANCIS  CARRtTTHERS,  HIS  UNCLS 

AND  GUARDIAN, 


In  the  year  1731,  Francis  Carruthers  of  Dormont  mar*  181 L 
lied  Miss  Margaret  Maxwell,  daughter  of  Sir  Alexander 
Maxwell  of  Monreitb.  No  contract  of  marriage  was  ex- 
ecuted upon  this  occasion ;  but,  in  July  1735,  after  the 
parties  had  lived  together  for  nearly  five  years,  without 
having  any  children,  they  resolved  to  make  a  settlement 
of  their  affairs,  in  the  form  of  a  post-nuptial  contract ;  and, 
accordiagly  a  deed  of  this  description  was  completed  be- 
tween Mr  Carruthers  on  the  one  hand,  and  his  wife,  with 
consult  of  certain  gentlemen  as  trustees  for  her  brother,  oi| 
the  othei>  By  this  deed  Mr  Carruthers,  in  contemplation 
of  the  marriage  already  sokmnised,  and  of  the  portioii 
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1811.  received  with  his  wife,  became  bound  to  secure  her  in  a 
liferent  annuity,  upon  his  lands  and  estate,  and  to  take 
the  necessary  measures  for  settling  the  estate  itself  upon 
the  heirs  of  the  marriage,  according  to  a  particular  desti- 
nation, as  well  as  for  certain  contingent  provisions  to 
daughters. 

After  executing  this  contract,  the  parties  continued  td 
live  togther  till  the  year  1740,  having  been  married  for 
ten  years,  without  having  any  children,  and  apparently 
with  little  prospect  of  such  an  event.  In  the  course  of 
that  year,  Mrs  Carruthers  abandoned  herself  to  habits  of 
the  most  open  adultery ;  and,  among  other  instances  of 
profligacy,  gave  herself  up  to  a  course  of  criminal  con- 
versation with  one  of  her  own  servants.  Her  husband  at 
this  time  was  absent  in  England,  where  he  had  gone,  as 
l)e  alleged,  in  August  174#,  and  was  detained  for  several 
months  upon  particular  business,  so  that  it  was  not  until 
the  month  of  November,  when  he  reached  his  mother's 
house,  on  his  way  back  to  Dormont,  that  he  was  inform- 
ed of  his  wife's  infidelity.  He  immediately  dismissed  her 
from  his  house,  and  never  again  saw  or  acknowledged  her. 
At  the  same  time,  he  took  measures  to  obtain  the  only  re- 
medy which  the  law  affords  in  such  cases ;  and,  in  the  same 
month  of  November,  he  instituted  a  process  of  divorce  be- 
fore the  Commissaries  of  Edinburgh,  against  Mrs  CamiT 
tfaers,  upon  the  head  of  adultery. 

The  lady  contested  this  process  with  great  obstinacy. 
She  had  the  assistance  of  the  celebrated  Mr  Lockhart,  af- 
terwards Lord  Covington,  who  was  her  relati6n,  as  well 
9s  of  other  counsel,  and  no  exertion  was  q>ared  to  resbt  % 
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proof,  and  to  save  her  from  the  decree  of  divorce. which  181 1, 
followed.  But  all  her  efforts  were  unavailing.  The  clear- 
est evidence  was  adduced  of  a  course  of  the  most  abandon** 
ed  criminality  op  her  part,  which  it  appeared  had  begun 
in  the  month  of  August  1740,  soop  after  her  husband  was 
alleged  to  have  gone  to  England,  and  had  continued  up-^ 
til  his  return  to  Dormont,  when  she  was  dismissed  his 
jiouse,  after  which  he  had  never  had  the  le^st  commupica* 
tion  with  ha*. 

It  appears,  howeveir,  that  at  this  time  she  had  been  se- 
veral pionths  gone  with  child ;  for,  upon  the  28th  of  Ma/* 
1741,  during  the  dependence  of  the  process  of  divorce,  she 
was  delivered  of  a  daughter,  and  upon  this  event  she  applied 
to  the  Commissaries  for  an  order  upon  her  husband  to  de** 
fray  the  charges  of  her  inlying.  This  was  opposed  by  Mr 
Carruthers,  upon,  the  ground  that  she  had  not  been  deli-* 
vered  of  a  child.  But  it  being  ascertained  by  the  clearest 
evidence,  consisting  of  the  depositipns  of  the  woman  in 
whose  house  she  lodgtsd,  and  of  the  physician  and  midwife 
who  had  attended  her  during  her  confinement,  that  she 
was  delivered  of  a  living  female  child,  the  Commissaries 
awarded  L.  ^  to  her,  which  was  paid  by  Mr  Carruthers, 
unda"  protestation  that  his  doing  so  should  in  no  respect 
imply  any  ackpowledgment  of  the  child^s  legitimacy.  Thb 
protestation  was  admitted  by  Mrs  Carruthers ;  and,  in  the 
end,  a  final  decree  of  divorce  was  pronounced,  finding  the 
adultery  clearly  proved,  and  divorcing  and  separating  the 
parties  in  the  ordinary  form. 

After  thi9  event,  Mrs  Carruthers  seems  to  have  taken 
^  her  abode  in  obscure  lodgings  in  Edinburgh,  and  waa 
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.  __  .  ^***'®  ^^  "^^  ™®^  heard  of.  The  child  was  baptized  by 
the  name  of  Elizabeth  Camithers,  and  although  not  ac- 
knowledged,  but  disowned  by  Mr  Camithers,  and  alleged 
to  be  the  fruit  of  her  mother^s  crime,  was  taken  charge  of 
and  maintained  by  him.  After  being  boarded  for  seyeral 
years  with  one  David  Hozier  in  Leith,  she  was  removed,  by 
desire  of  Mr  Carruthers,  to  the  house  of  a  woman  in  Craig- 
lockhart,  where  she  remained  for  a  short  time.  It  seems 
to  have  been  his  object  to  have  her  brought  up  in  obsca*' 
rity,  and  to  conceal,  as  much  as  possible,  the  extraordi- 
nary circumstances  attending  her  birth.  For  this  purpose 
he  employed  one  Walter  Beattie,  a  tenant  of  his  own,  to 
look  out  for  a  proper  place  on  the  borders  of  England, 
where  she  might  be  lodged ;  and  Beattie  having  accord- 
ingly made  enquiry  upon  this  subject,  at  last  concluded  a 
bargain  with  Thomas  Robson,  a  farmer  in  Gunnerton, 
who  agreed  to  receive  and  board  her  for  L.  5.  10s.  per  an- 
num.   With  Mr  Carruthers'*  consent,  she  was  accordingly 

« 

removed  from  Craiglockhart  to  Gunnerton,  one  of  the  wild- 
est spots  in  Cumberland,  where  she  was  placed  with  Rob- 
'  son,  and  was  brought  up  in  his  family,  passing  occasion- 
ally, among  the  neighbouring  peasants,  by  the  name  of 
Betty  Robson.  At  this  time  she  was  not  more  than  nine 
years  of  age,  but  even  then  she  seems  to  have  been  inform- 
ed of  her  real  pretensions,  for  she  stated  herself  to  be  tbe 
daughter  of  a  gentleman  of  fortune  in  Scotland,  and  shew- 
ed resentment  when  addressed  by  the  name  of  Robson,  af- 
firming that  she  was  called  Carruthers,  and  not  Bobson, 
and  always  writing  in  her  school  books  Elizabeth  Carru- 
thers, as  her  proper  name. 

<   In  this  situation  she  renuuned  until  the  year  1758^  wheq 
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barmg  gone  from  Robson^s  house,  in  companj  with  hii    181  !• 
sister,  to  Hexham  fair,  she  took  that  opportunity  of  elop- 

I 

iDg  with  a  Mr  Henry  Routledge,  who  had  a  farm  in  the 
neighbourhood,  and  had  for  sometime  paid  his  addresses  to 
her.  This  gentleman  carried  her  to  Edinburgh,  where 
thej  were  regularly  married  in  her  mother^s  lodgings. 

Mr  Routledge  was  at  this  time  in  very  straitened  cir- 
cumstances, and  he  soon  after  met  with  misfortunes  which 
naturally  attracted  his  attention  to  the  claims  competent 
to  his  wife,  (apposing  her  to  be  legitimate)  under  the 
contract  of  marriage  executed  in  1735,  between  Mr  andMri 
Carruthers.  By  that  contract,  Mr  Carruthers  was  taken 
bound  to  settle  his  estate  upon  himself  and  his  heirs  male 
by  Mrs  Carruthers ;  whom  failing,  his  heirs  male  by  any 
subsequent  marriage ;  whom  failing,  his  heirs  female  by 
Mrs  Carruthers,  and  their  heirs  male,  the  eldest  daughter, 
and  the  heir  male  descending  from  her,  always  excluding 
the  rest,  and  succeeding  without  division ;  whom  all  fail* 
ing,  to  Mr  Carruthers,  his  heirs  and  assignees  whatsoever* 

He  was  farther  bound  to  provide  and  secure  whatever 
lands  or  heritage  he  might  acquire  during  the  standing  of 
the  marriage,  to  himself  and  his  spouse,  and  the  longest 
Hver  of  them  two,  in  conjunct  fee  and  liferent,  for  her  life, 
rent  use  allenarly,  of  the  third  part  of  such  lands  and  he* 
Titages,  in  case  there  should  be  a  child  or  children  existing 
at  the  dissolution  of  the  marriage,  and  a  half  thereof  in 
case  there  should  be  none  existing,  and  to  the  heirs  of  the 
marriage  in  fee. 

But  aa  it  was  possible,  that  upon  the  failure  of  heini 
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181 1.  nUtle  Of  that  marrriage,  the  estate  might  go  to  the  hein 
male  of  Mr  Carruthers  in  some  subsequent  marriage,  so  at 
to  exclude  the  daughters  (if  any)  of  the  first  marriage  ] 
Mr  Carruthers,  therefore,  became  bound,  in  case  of  there 
being  daughters-  so  excluded,  to  pay  them  the  following 
sums,  in  full  of  all  legitim,  or  whatever  else  they  could 
claim  through  the  death  of  him  and  Mrs  Carruthers,  vix. 
if  but  one,  the  sum  of  18,000  merks,  and  if  two  or  more, 
20,000  merks,  to  be  divided  among  them  as  he  should 
think  fit ;  and  in^case  of  no  such  division  by  the  father,  to 
be  divided  equally,  after  setting  apart  3000  merks  as  a 
practpuum  to  the  eldest ;  and  that  at  the  first  term  of 
Whitsunday  after  their  majorities  or  marriages^  which- 
ever of  them  should  first  happen.  The  contract  of  mar- 
riage was  not  in  the  form  of  an  entail,  and  contained  n« 
prohibitions. 

By  virtue  of  these  provisions,  Mr  Routledge  was  advisf 
ed^  that  as  matters  then  stood,  his  wife  (supposing  her  le- 
gitimate) being  the  only  heir  of  the  marriage^  had  aa 
eventual  right  to  the  estate  of  Dormont ;  and  if  this  should 
be  considered  as  still  open  to  be  defeated  by  the  possibility 
of  an  heir  male  of  a  subsequent  marriage,  that  she  was  at 
any  rate  entitled  to  the  18,000  merks,  or  L.  1000  sterlmg, 
provided  to  the  daughters  in  that  event.  Even  with  re- 
gard to  this  right,  however,  the  question  how  far  it  was 
then  exigible,  seemed  to  be  not  unattended  with  difficulty ; 
since  her  exclusion  from  the  heritable  succession  could  not 
be  considered  as  fixed  or  complete,  until  the  actual  exis- 
tence of  an  heir  male  of  another  marriage.  But^  neverthe- 
less, under  all  the  circumstances,  Mrs  Routledge  was  ad- 
vised to  bring  an  action  before  the  Court  of  Session^  set-' 
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•ting  foiih  the  terms  of  the  contract  of  marriage, .  subsmii-  1811. 
•ing  that  she  was  the  only  child  of  the  marriage,  and  con- 
cluding against  Mr  Carnithers  for  impl«nent  of  tlie  whole 
obligations  and  conditions  incumbent  upon  him,  and  par- 
ticularly for  payment  of  the  L.  1000  provided  to  her,  and 
made  payable  on  the  day  of  her  marriage,  with  interest  from 
that  date. 

This  action  was  resisted  by  Mr  Carruthers ;  and  his 
defence  seems  to  hare  chiefly  resolved  into  a  denial,  either 
that  Mrs  Routledge  was  the  daughter  who  had  been  bom 
of  Mrs  Carruthers,  or  that,  supposing  she  were  admitted 
to  be  so,  she  could  be  held  as  the  legitimate  offspring  of 
the  marriage.  Upon  this  issue  the  parties  went  to  proof^ 
and  after  some  progress  had  been  made  in  the  investiga- 
tion, the  matter  was  settled  by  a  compromise,  which  was 

carried  into  effect  by  means  of  the  following  deeds. 

I. 

In  the  ^rtt  place,  on  the  26th  October  1759,  a  con-, 
tract  was  executed  by  Mrs  Routledge,  with  consent  of 
James  Ewart,  accountant  of  the  Royal  Bank, .  to  whom 
the  claims  of  Mrs  Routledge,  under  the  contract  of  mar-^ 
riage,  had  been  conveyed,  partly  in  security,  and  partly  in 
trust,  on  the  one  hand,  and  Mr  Carruthers  on  the  other; 
by  which  the  former  parties  bound  and  obliged  themselves, 
.that  Mrs  Routledge  and  her  husband  should  accept  of 
L«  650,  in  full  satisfaction  of  the  whole  provisions  con- 
stained  in  the  contract  of  marriage,  or  any  other  claim 
.whicL  they,  or  any  person   deriving  right  from  them, 
.could  pretend  by  virtue  thereof.  ^2d(y,  On  the  30th  Novem- 
.ber  1759,    Mr  Carruthers,  on  the  one  hand,  and  Mr  and 
Mrs  Routledge^  and  Mr  Ewart,  on  the  other,  executed  a 
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1811.  snbmuteion  to  Mr  James  Fergaflon,  afterwards  Lord  Pit-: 
four,  and  to  Mr  Alexandei^  Lockhart^  afterwards  Lord 
Covington,  who  had  been  counsel  for  the  parties  in  thepro- 
Tious  action,  all  questions  whatsoever  depending  between 
them,  and  particularly  all  right  or  claim  of  svMscession,  or 
other  right  or  claim  of  whatever  kind,  competent  to  Mrs 
Boutledge,  or  her  husband,  by  virtue  of  the  provisions  in 
the  contract  of  marriage,  in  favour  of  the  children  there- 
of. Sdly^  In  pursuance  of  this  submission^  the  teamed 
arbiters,  on  the  7th  December  following,  gave  forth  their 
decree-arbitral,  decerning  and  ordaining  Mr  Gamithers 
to  make  payment  to  Mrs  Routledge,  and  her  husband  for 
his  interest,  and  to  Mr  Ewart  in  their  name,  of  L.  650, 
in  full  satisfaction  to  Mr  and  Mrs  Routledge,  of  all  ri^tA 
of  succession,  or  other  right,  which  they  or  any  of  them 
had  or  could  have  at  any  time  or  in  any  event,  by  virtue 
of  the  provisions  of  the  marriage  contract,  and  decemii^ 
and  ordaining  Mr  and  Mrs  Boutledge,  and  Mr  Ewart  for 
their  several  rights  and  interests,  upon  payment  of  the 
above  sum,  to  execute  a  complete  discharge  in  favour  of 
Mr  Camithers,  of  all  claims  and  demands,  o{  whatsoever 
nature,  which  they  could  have  against  him  for  any  cause 
preceding  the  date  of  the  submission ;  and  particularly 
all  claims  of  succession,  or  otherwbe^  in  virtue  of  the  pro-' 
vision  in  the  contract  of  marriage.  Lastly^  The  money 
being  paid  to  Mr  and  Mrs  Routledge,  and  Mr  Ewartf 
they,  on  the  same  day  on  which  the  decree«arbitral  was 
signed,  executed  a  discharge  in  pursuance  thereof,  ref- 
nouncing  and  discharging,  in  the  most  ample  terms,  all 
right  competent  to  them,  or  either  of  them,  in  virtue  of 
the  provisions,  or  any  part  thereof^  contained  in  the 
•  tract  of  marriage. 
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Immediately  after  (his  arrangement  was  <^(Hnpleied,  1811. 
(Bth  December  17S9)  Mr  Carnithers  made  a  hew  settle- 
ment of  the  estate,  by  which  he  disponed  it  to  himself  and 
bis  heirs  qiale;  whom  failing,  to  William  CarrutherS) 
his  brother^  and  his  heirs  male ;  whom  failings  to  his 
own  nearest  hdrs  male  whatsoever. 

At  the  period  of  the  submission  and  dischargfe,  Mrs 
JAoutledge  was  a  n^inor.  Bidt  she  lived  till  the  jear  1768^ 
when  she  died- at  the  age  of  twenty-sereii.  Her  hilsband 
only  survived  her  a  few  years,  but  they  left  thi'ee  chiF- 
dren,  a  son  named  John  Roiitiedge,  who  went  to  India 
as  a  writer,  and  two  daughters,  the  eldest  of  whom, 
Amie,  was  married  to  the  Right  Reverend  Dr  Majendie^ 
Z<ord  Bishop  of  tCfateter,  and  afterwards  of  Bangor. 

Mr  Carmthers  died  in  the  year  1779,  and  was  succeed** 
ed  by  his  btother,  William  Carrufhers,  who  executed  ah 
entail,  both  of  the  estate  of  Dormont,  and  certain  other 
lands  acquired  by  his  brother,  in  favour  of  himself  and 
liis  eldest  and  second  sons,  seriatim^  and  their  heirs  male. 

William  Camithers  died  in  the  year  1787,  and  waf 
raceeeded  by  his  eldest  son,  William  Aikman  Camithers, 
who  was  ffileen  years  in  possession,  but  made  up  no^ 

me. 

Williani  Aikman  Camitliers  died  in  the  vear  1803»  ana 
was  suoiteeded  by  his  only  son^  William  Thomas  Carru<« 
tliers,  then  an  infant,  who  had  never  been  served  heii^ 
iHnr  made  up  titles  to  any  of  his  ancestors. 


130  XBl^  CA6B  OF  JOH!^  ROUTtEDOE,  ESQ.  &C. 

1811.  Id  the  mean  time  John  Routledge^  the  odlf  son  of  Mrs 
Routledge)  returned  from  Iildia,  and  being  advised  that 
he  had  right,  under  the  contract  1735,  to  the' estate  of 
Dormont,  proceeded  to  serve  himself  heir  of  provision  in 
genera^  before  the  Majpustrates  of  Canbngate^  to  Fran- 
cis Camithers  of  Dormont»  his  grandfather,  in  terms  of 
the  marriage  contract  In  this  character  he  then  brought  an 
action  against  William  Thomas  Carruthen,  the  infant,  and 
bis  guardian,  for  setting  aside  the  ^position  of  8th  De- 
cember 1768,  and  whole  subsequent  convejances,  upon 
the  following  grounds^  Is^  That  thej  were  in  direct 
contradiotion  to  the  destiaation  and  obligations  of  the 
contract  in  fa:vour  of  the  heirs  of  the  marriage,  idly^ 
That  they  were  in  contravention  of  an  inhibition  raised 
upon  these  obligations.;  and,  kiftfyf  *That  the  pursueifs 
mother  and  grandmother  having  both  predeceased  his 
grandfiftther,  who  died  withoutcontracting  any  second  mar- 
riage, the  deeds  in  question  were  executed  in  defraud  of 
his  just  rights  as  the  heir,  served  and  retoured  undar  his 
grandfather^s  contract  of  marriage. 

«  *  * 

On  the  other  hand,  a  counter-action  was  brought,  at  tlie 
instance  of  William  Thomas  Carrutherfr  and  his  guairdiluiy 
against  Mr  Routledge,  for  setting  aside  his  service  before 
the  Magistrates  of  Canongate/as  having  been  clande»* 
tinely  and  irregularly  carried  through,  and  upon  other 
grounds. 

Both  actions  came  before  Lord  Balmuto,  as  Lord  Of^ 
dinary.  The  leading  process  was  the  action  against 
William  Thomas  Carruthers  and  his  guardian ;  in  their 
drfence  against  which,  the  chi^f  grounds  of  their  counter- 
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wrtion  were  .necessarilj  ittvolred.  Setting  aside  certain  1811. 
dilatory  pleas,  this  defence  Was^  Ist^  That  the  late  Mrs 
Routledge  wa^  not  the. daughter  who  had  been  bom  of 
.Mrs  Camithers.  2(Uy;  That  though  she  were,  she  could 
not  be  held  as  legitimate,  but,  on  the  contrary,. was  clearly 
illegitimate ;  and,  lastly.  That,  at  any  rate,  all  rights  com- 
petent to  her,  under  tfa«  contract  of  marriage^  were  comprcv- 
inised  and  discharged  by  the  transaction  in  1759. 

After  some  proceedings,  the  Lord  Ordinary  pronounced 
the  following  interlocutor:   <  Having  considered  the  mv«- 

*  tual  memoriak  for  the  parties/  with  the  writs  produced, 
i  and  whole  process,  in  hoc  statu, '  Repels  the  objections 
/  stated  by  the  defender^  to  the  pUrsuet's  title  to  insist  in 
>'  the  present  actidn ;  but  reserves  to  the  defender,  if  he 
'  shall  be  so  advised,  to  establish  what  he  alleged  respect- 

*  ing  the  illegitimacy  and  non*identity  of  the  pursuer'^s 

*  mother ;  but  sustains  the  defences  founded  on  the  sub- 
'  mission  entered  into  in  1759,  betwixt  Francis  Carruthers 

*  of  Dormont,  and  Mr  and  Mrs  Routledge,  the  pursiier'^s 

*  father  and  mother,  decree^arbitral,  and  discharge^  and 
'  renunciation  following   thereon,    and   which   has  not 

*  hitherto  been  sought  to  be  reduced ;  therefore  assoiU 
'  2ies.the  defender,  and  deeemi^.^ 

• 

Against  this  interlocutor  both  partiespetitioned  the  Court ; 
and  their  petitions  having  been  followed  with  answers^  a 
|>roof  was  allowed,  of  certain  facts,  applicable  chiefly  to  the 
qiiestioix  of  the  identity  and  legitimacy  of  Mrs  Routledge. 
•This  proof  was  taken  and  reported ;  and  a  variety  oT  athei 
proceedings  then  took  place;  in  the  course  of  which,  an 
old  contract  q(  marriage  was  diseorered^  dated  in'th&yeai 
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1811.  I7O85  entered  into  between  John  Caimthersy  onlj  son 
and  apparent  heit  of  John  Gamithers  of  Donnont^  and 
Marj  Bell,  etdeit  lawful  daughter  of  William  Bell  of 
Winterhophead,  with  consent  of  the  respective  fathers  of 
the  parties. 

By  this  contract,  John  Carmthers  the  father  disponed  i^ 
favour  of  his  son  and  the  heirs  male  of  the  marriage ;  whom 
failing,  the  heirs  male  of  his  son  by  any  other  marriage ; 
Vhom  failings  the  heirs  female  of  the  marriage  witbbnt  divi- 
sion ;  whom  failing,  the  heirs'female  of  his  son  by  any  other 
marriage  without  division  ;  whom  all  failing,  his  own 
heirs  feitele  without  division,^-— the  estate  of  Dormont  and 
certain  other  lands.  On  the  other  hand,  William  BeU, 
the  father  of  Mary  Bell,  disponed  his  lands  to  Joim  Car- 
ruthers,  younger,  in  liferent,  and  to  the  heirs  male  ai  the 
Iharriage  in  fee ;  whom  failing,  to  Mary  Bell  and  her  heira» 
whatsoever.  This  contract  was  conceived  in  die  form  of 
«  strict  entail,  and  was  fenced  with  regular  prohibitory, 
irritant,  and  resolutive  clause,  all  in  sufficient  1  form  to 
prevent  selling,  contracting  debt,  or  altering  the  order  oC 
Biiccessiom 

John  Carmthers  the  fatiier  died  hi  1720,  a&d  J^ht 
Carruthers  the  son  in  1722,  when  he  was  succeeded  bj 
Francis  Carmlhers,  whose  history  has  been  already- 
stated. 

'  This  Francis  Carmtfaers  was  served  nearest  and  lawiiil 
iieir  of  provision  of  the  marriage  between  John  Carrtttk^ 
««,  his  father,  and  Mary  BeU,  and  also  heir  in  general  tm 
'(loi^i  Ctoruthte^^  his  gceat-grudfatber ^  and  in  /yecial  tm 
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his  grea<>greaUgraild(jither.  lo  tbese  several  characters, 
he  made  up  titles  to  the  whole  lands  of  Dormont  and 
others,  held  by  his  ancestors ;  but  in  doing  so,  as  well  as 
in  his  marriage  contract  with  Margaret  Maxwell  before 
detailed,  he  overlooked  the  tailzie  in  the  contract  1708^ 
•For  in  place  of  making  up  titles  upon  that  tailzie,  aa  the 
basis  of  ail  his  investitures,  he  made  up  his  titles  in  fee 
simple ;  and  by  his  contract  with  Margaret  Maxwell,  be 
varied,  in  a  certain  degree,  the  order  of  succession  estab- 
lished by  the  tailzie,  which  was  to  the  hdn  nude  of  the 
marriage  beUceen  Jakn  Carruthert  and  Mary  Bell. 

The  discovery  of  this  old  contract  led  to  another  plea, 
(m  the  part  of  WiUiaiu  Thomas  Carruthers  and  his  guar- 
dian, viz.  That  the  alteration,  by  the  contract  1735,  un- 
der which  Mr  Routledge  claimed,  of  the  order  of  succes- 
mn  established  by  the  prior  tailzie  1706,  was  an  unwar- 
ranted innovation,  and  an  actof  ii^ustice  to  the  heirs  of 
that  settlement,  to  which  it  was  tdtra  vire$  pf  Mr  dut* 
ruthers  to  give  legal  effect. 

This  contract  having  been  produced  in  Court,  and  the 
proof  duly  reported,  the  whole  cause  was  then  before  their 
Lorddips,  and  seined  to  resolve  into  three  questions; 
Uty  The  identity  and  legitimacy  of  Mrs  Routledge.  2dfy, 
The  ejSect  of  the  entail  1708,  upon  the  subsequent  desti- 
nation in  the  contract  1735 ;  and,  3%,  The  effect  of  the 
compx^mise  in  1 759,  contained  in  the  contract,  aubraiff- 
sion,  decree-arbitral,  and  discharge. 

The  counsel  for  the  parties  were  fully  heard  upon  the 
irhple  matter  in  dispute ;   and  the  following  summary 
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1811.  of  the  argument  will  shew  the. leading  topics  on  botb 
aidea. 

Pleaded  for  the  pursuer^  Mr  Rautkdge. 

Upon  the. point  of  identity,  the  verdict  of  the  jurj, 
who  served  the  pursuer  heir  to  his  grandfather,  must  be 
held  as  conclusive;  but  he  has  farther  proved,  hj  the 
clearest. evidence,  the  actual  identity  of  his  mother  with 
the  child  born  by  Mrs  Carruthers  in  1741 ;  and  with  re- 
gard to  the  question  of  her  status  ^  or  filiation,  as  she  was 
confessedly  born  standing  the  marriage  between  her  mo- 
ther And  Mr  Carruthers,  the  maxim  pater  est  quern  nuptue 
dempnstrantf  leaves  room  for  doubt  that  she  was  a  legiti- 
mate child.  .  As  to  the  effect  of  the  entail  contained  in  the 
contract  1708,  it  was  disregarded  by  Mr  Carruthers,  who 
made  up  titles- in  fee  simple  ;  and  the  estate  having  been 
possessed  upon  these  titles  till  the  present  day,  the  entail, 
whatever  it  might  have  been,  is  cut  down  by  the  nega* 
tive  prescription..  , 

With  regard  to  the  compromise  which  took  place  in 
1759,  and  the  consequent  discharge  executed  by  the  pur* 
suer^s  mother,  it  can  afibrd  no  bar  to  his  action  of  ^educ- 
tion. It  is  denied,  that  there  was  in  reality  any  submis- 
sion to  Messrs  Ferguson  and  Lockhart,  or  that  these  gen- 
tlemen  either  were,  or  considered  themselves  to  be,  at  li-* 
berty  to  take  into  view,  the  true  nature  and  value  of  what 
was  atteinpted  to  be  given  up  by  Mrs  Routledge,  or  U> 
exercise  their  judgment  in  fixing  its  real  worth.  On'  the 
contrary,  they  were  bound  down  by  the  previous  contract^ 
of  which  .their  decree-arbitral  was  merely  a  repetition ; 
whereby  Mr  Carruthers,  taking  advantage  of  the  destitute 
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con'dkibn  bf  Mrs  Routledge  aiid  her  husband,  prevailed  1811. 
upon  them  to  sacrifice  their  right  to  the  estate  of  Dor- 
moDt  for  L.650.  It  is  true,  that  to  give  an  ai^earance  of 
plausibility  to  this  most  unjust  and  iniquitous  transaction, 
the  submission  was  entered  into ;  but  it  is  evident,  from 
the  whole  m  gttta^  that  the  arbiters  had  no  discretion, 
and  that  they  did  nothing  more  than  simply  repeat  the 
sgreement  prei^iously  concluded  by  the  parties. 

But  farther,  Mrs  Routledge  could  not  effectually  dis- 
charge the  right  of  the  heir  of  the  marriage,  because  she 
lever  was  vested  with  that  character,  nor  had  any  proper 
jus  crtditi.     The  true  heir  of  the  marriage,  or,  in  other 
words,  the  person  entitled  to  demand  implement  of  the 
eontract,  could  only  be  the  heir  who  should  be  alive  when 
the  succession  opened  by  the  father^s  death,  as  it  was  not 
tm  then  that  the  rights  of  the  heir  became  exigible.    But 
by  predeceasing  her  father,  Mrs  Routledge  never  attained 
to  the^Ms  txigendi  of  any  provision  under  the  contract. 
She  died  before  the  contingency  had  arrived  which  gave 
birth  to  the  rights  of  the  heir ;  and  never,  therefore,  hav** 
iog  been  in  tiiulo  to  demand,  she  had  no  right  to  discharge 
them.  .  Besides,  she  had  no  proper  jW  crtditi ^  such  as  be** 
longs  to  the  eldest  son  of  a  marriage  where  the  estate  is 
devised  by  the  contract  to  heirs  male.     She  had  merely  a 
%pt9  nicce8sioni8y  mbich  might  have  been  defeated  at  any 
time  by  an  heir  male  of  her  father  in  a  subsequent  mar* 
riage ;  and,  on  the  other  hand,  she  had  no  present  right, 
even  to  the  provision  in  favour  of  the  daughters  in  that 
event,  because  they  could  not  be  held  as  excluded  from 
th^  heritable  succession,  and,  of  course,  entitled  to  the 
provision  as  long  as  it  was  jpos^ible  that  their  fath^ir 
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1811.  might  have  lieirs  male  in  a  future  mariiage^  Not  hanng) 
any  certain  right,  thereforie,  either  to  the  estate  or  the 
provision,  but  merely,  the  chaace  of  one  or  other,  ske 
could  discharge  nothing  beyond  this  defeasible  expectan- 
cy ;  and  consequently,  independent  of  the  disdbarge  grants 
ed  in  1759,  the  right  of  the  heir  of  the  marriage  remaiii^ 
ed  entire  when  this  succession  opened  by  Mr  Carnithers''f 
death.  But  the  pursuer  himself,  the  heir  of  prbvision  in 
general  to  his  grandfather,  is  the  only  person  who  ever 
was  truly  heir  of  the  marriage. 

Where  the  eldest  son  dies  before  his  father,  his  debts 
and  deeds  cannot  affect  the  subjects  devised  to  the  heir 
of  the  marriage ;  that  is,  to  him  who  succeeds  upon  the 
father^s  death,  whether  he  be  a  second  son  succeeding, 
the  eldest  son,  or  a  grandchild  of  the  eldest  son.    In 
either  case,,  such  heir,  whether  second  son  or  granddiild, 
takes  the  succession  as  the  immediate  and  only  heir  of  the 
marriage ;  free  from  ihe  debts  and  deeds,  and  ccmsequent- 
ly  unaffected  by  the  discharges  of  the  eldest  son,  who 
predeceased  his  father.     But  the  rule  applies  with  double 
force,  to  the  case  o£  a  person  holding,  like  Mrs  Routledge, 
not  a  proper  jus  crediti^  but  a  mere  expectancy.     The 
claim  was  always  defeasible  during  her  father^s  life,  and  it 
would  be  unjust  to  suffer  her  to  extinguish  a  right,  whidi 
it  was  uncertain  at  the  time  wheliier  sl^  would  ever  pos- 
sess ;.  and  which,  in  point  of  fact,  she  never  did  possess. 
That  a  fathar,  bound  by  a  marriage  contract,  to  settle  his 
estate  upon  the  heirs  of  the  marriage  may,   during  his 
life,  give  implement  to  his  eldest  son,  is  a  proposition  us* 
necessary  to  be  considered.     Such  expectant  heir  dbtidn« 
ing  a  conveyance  during  the  fisther'^s  life^  acquires  the  es^ 
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Ute  pnecq^ime  h^trtlitaJtit,    But  it  bf  no  means  FoHows^    181 1. 
tluit  thoiigh  be  may  tiius  receive  Inmest  inqplemeat  of  hit 
iatlier^s  obligation,  he  may  enter  into  a  transaction  for 
4ischai9Bg  a  rights  of  which  he  is  not  in  ptmojnre,  Md  al 
to  wliicfa,  even  the  expectancy  that  he  possesses  yanishas 
upon  his  own  ^eath  ^fore  the  father,  and  passes  to  the 
true  heir  of  the  marriage  alive  at  the  father^s  death.     In 
stipport  o£  these  doctrines,  the  piu^wer  referred  to  firskine^ 
p.  602 ;  Dirteton's  Doubts,  p.  25 ;  Stewart,  p.  145 ;  Mac* 
Connochie  against  Greenlees,  18th  January  1780;  lYail 
against  Trail,  7lh  January  1737 ;  Fotfaeringham  against 
Fotheriflgham,  20th  June  1797. 

On  the  oth^r  hand,  on  the  part  of  William  Thomas  Car* 
mthers  and  his  guardian,  it  was  denied,  that  there  was  any 
sufficient  evidence,  even  of  the  identity  of  Mrs  Roatledge^ 
with  the  child  bom  of  Mrs  Carmthers ;  and  as  to  the  ques- 
tion of  her  legitimacy,  admitting  in  its  fullest  e^lctent  the 
force  of  the  maxim  pater  est  quern  nKptiitiemonstraniy  still  it 
is  clear,  from  the  doctrine  of  all  the  authorities,  that  it  can« 
not  of  itself  establish  the  status  of  Mrs  Routledge,  or  be 
bdd  as  frtAatio  probata  to  the  exclusion  aS  all  opposite 
{NToof.     On  fbe  contrary,  it  only  amounts  to  a  legal  pre- 
sumptten^  which,  in  all  cases,  yields  to  positive  evidence, 
that  the  husband,  from  absence  cor  other  causes^  could  not 
possibly  be  the  father ;  and  sooh  evidence  is  actually  be* 
fore  the  Court*    It  is  admitted,  tiiat  for  ten  years  the 
parties  had  liyed  together  without  having  any  children,  o^ 
the  least  {nrospeot  dF  diildren.    tt  is  proved,  that  Mr  Car* 
ruthers  had  gone  to  lEkigland  in  the  beginning  of  August 
1740,  and  had  remained  there  tiH  the  month  of  Novem« 
ji^ar.     It  is  established  beyond  a  doubt,  that  M^s  Cai>r 
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1811;    ruthers^s  criminal  conduct  began  in  Auguit ;  and  it  is 

milted,  that  her  husband,  upon  his  return  from  England^ 
was  informed  of  her  profligacy  before  he  peached  Dor- 
mdnt';  upon  which'  he  dismissed  her  from  his  house,  and 
never  afterwards  lived  or  had  the  least  communication 
with  her*     Again,  it  is  proved,  that  her  delivery  took 
place  on  the  28th  May,  at  which  period  the  child  was 
come  to  the  full  time ;  and,  putting  all  these  circum- 
stances together,  it  is  an  absolute  impossibility,  that  Mr 
Carruthers  could  have  been  the  father.     With  regard  to 
.the  tailzie  1708,  it  is  plainly  an  effectual  deed ;  and  as  to 
the  objection  of  prescription,  it  is  to  be  observed,  that 
prescription  could  not  begin  to  run  against  it  till  Mr 
.Carruthers  had  made  up '  his  titles  to  the  lands ;  but  as 
these  were  not  e^pede  till  1740,  while  Mr  'Carruthers 
died  in  the  1773,  no  complete  course  of  prescription  has 
elapsed ;  and, '  besides,  in  the  settlements  which  he  ex-* 
ecuted  in  1759,  after  the  transaction  with  Mrs  Routledge, 
he  restored  the  heirs  of  tailzie,  1706,  apd  thereby  exclud* 
^d  prescription, ' 

0 

Referring  to  the  compromise  which  took  place  in  1759, 
it  is  denied  that  there  was  the  least  ground  for  stigmar 
tising  it  as  unfair  or  unequal.  The  very  names  of  Jjord 
Pitfour  and  Lord  Covington  afford  a  sufficient  answer  to 
the  imputation  of  injustice ;  nor  is  there  any  reason  tQ 
suppose,  that  these  eminent  men  had  adjusted  the  price 
of  Mrs  Routledge^s  eventual  interest,  with  less  care  or  de* 
liberation  than  they  would  have  employed  as  arbiters  in 
any  other  dispute ;  while, '  as  they  had  been  counsel  fop 
^^  ^  parties  in  the  previous  action,  and  were  well  acquaint* 
ed  with  the  precise  nature' and  extisnt  of  Iheir  rights,  thev 
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^eere  of  'all  men  the  fittest  to  att  as  judges  between  them;  ISll.^ 
But  the  settlement  was  besides  extremely  favourable '  to 
Mrs  Routledge,  forat  that  time  the  rental  of  the  estate 
of  Dormont  did  not  exceed  L.120;  and  even  under  the 
contract,  Mr  Camithers  had  full  power  to  sell  the  estate,' 
and  to  dispose  of  the  price  as  he  thought  proper.  On  the 
other  handj  in  case  of  an  heir  male  by  a  subsequent  mar-* 
riage,  Mrs  Routledge^s  claim  was  limited  to  L.ICOO,  at 
the  utmost ;  and  how  can  the  transaction  be  possibly  held 
ss  iniquitous,  by  which  she  at  once  got  possession  of 
L.650  in  plftce  of  L.IOOO,  depending  upon  her  fatherV 
life? 

Lastly,  Mrs  Routledge^s  right  to  grant  the  discharge 
^eems  to  admit  of  as  little  doubt ;  since  it  is  clear,  that  she 
had  in  her  the  whole  ytw  crediti  under  the  marriage  con-' 
tract,  and  the  error  of  the  pursuer^s  argument,  upon  this* 
point,  arises  from  hi&  taking  a  view  of  the  substitutipn  ta 
the  heir  of  a  future  marriage,  not  consistent  with  the  set-L 
tied  rules  of  law.  It  is  distinctly  laid  down  by  Mr  Erw 
skme,  (B;  S.  tit.-  S.  §>  39.)  that  the  father  lies  under  no  re« 
straint  with  regard  to  those  ^  substitutes  who  are  called  bj^ 
the  marriage  contract,  after  the  issue  of  the  marriage/ 
His  contract  is  with  the  wife  and  her  relations,  who  are 
ooly  interested  in  the  succession  so  far  as  it  is  provided  tor 
the  wife^s  issue.  But,  with  regard  to  the  remoter  8ubsti«« 
tutes,  the  husband'^s  contract  is  with  himself  alone,  and 
the  substitution,  like  a  simple  destination,  may  be  altered 
by  him  at  his  pleasure.-  The  substitution,  therefore,  in 
the  contract  1735,  to  the  heirsmale  of  a  future  marri&ge^'^ 
in&ired  no  jua  creditij  because  it  was  in  Mr  Carruthers^ 
9wn  power  to  alter  or  expunge  it  from  the-^  contract,  '  It 
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1811.  was  entirely  y«t  ttrtii  in  anj  question  between  him  and 
the  heirs  of  the  marriage ;  he  had  it  eompletely  in  his 
own  power,  and  could  put  an  end  to  it  when  he  pleased. 
The  whole  Jus  credttij  therefore,  created  by  or  existing 
under  the  marriage  contract,  was  vested  in  Mrs  Boutledge 
as  completely  as  it  could  have  been  if  she  had  been  the 
eldest  son  of  the  marriage. 

That  the  heir  of  a  marriage  has  vested  in  him  a  jui 
credili  against  the  father,  during  the  subsistence  of  the 
marriage,  and  may  compel  implement  in  so  far  as  the 
contract  requires  any  thing  to  be  done  in  furtherance  of 
this  right,  are  propositions  which  the  pursuer  admits;  and 
yet  he  contends,  that  though  Mrs  Routledge  was  the 
heir  of  the  marriage,  she  had  noyics  credit,  but  only  ail 
expectancy,  which  she  could  not  discharge.  It  is  true, 
tiiat  the  beneficial  exercise  of  her  right  depended  upon 
contingencies ;  and  this  is  true,  of  a  proper/Ks  credttt,  even 
in  the  person  of  the  eldest  son  of  a  marriage,  because  it  b 
sdways  so  far  conditional,  that  it  may  be  defeated  by  his 
predeceasing  the  father.  But  this  can'  never  make  the 
right  itself  less  complete  or  effectual.  The  heir  is  still 
vested  with  such  right  under  all  its  conditions.  He  is 
entitled  to  take  full  implement,  if  the  father  be  wiUing 
to  give  it ;  and  it  is  of  no  importance,  that  by  doing  so 
he  may  happen  to  disappoint  his  own  issue,  or  any  other 
substitute  heir.  But  if  he  is  entitled  to  discharge  the 
contract  upon  full  implement,  it  follows  that  he  may 
transact  or  compromise  it,  since  that  must  always  be 
held  as  implement  of  an  obligation,  which  l3ie  creditor 
receives  and  acknowledges  as  such.  Again,  if  the  imme- 
diate heir  of  a  marriage,  whose  right  is  admitted  to  be 


defeasible  upon  his  predeceasing  the  father,  be  nevertde-  1811. 
less  entitled,  during  the  standing  of  the  marriage,  to 
take  satisfaction  of,  and  discharge,  the  contract,  and 
thus  to  extinguish  the  hopes  of  all  the  substitute  heirs ; 
this  must  apply  a  fortiori  to  the  situation  of  Mrs  Rout* 
ledge,  since  the  only  substitution  in  her  case  was  com-i 
pletdy  in  the  power  of  Mrs  Camithers,  the  party  witH 
whom  she  was  contracting ;  and  there  were  no  younger 
children  to  disappoint,  because  the  nulrriage  had  been 
dissolved.  Being  therefore  the  only  heir  of  the  marriage, 
and  no  substitution  exbting  but  what  Mr  Carrutheri 
could  put  an  end  to;  and  being,  moreover,  tx  conetasisy  en« 
titled  to  discharge  the  contract  upon  implement,  she  had 
of  course  an  undoubted  right  to  transact  it  for  what  she 
herself  held  and  acknowledged  to  be  implement.  As  to 
the  authorities  referred  to,  they  rather  aid  the  plea  of 
the  pursuer,  since  they  proceed  upon  the  uniform  admis* 
ii<m  of  the  right  of  the  heir  rested  with  the  Jus  crcdtti  to 
discharge  it  upon  implement 

Upon  these  pleadings  the  case  was  adyised  by  the 
Judges  of  the  First  Division  of  the  Court,  (19th  February 
1811),  who  ddivered  their  opinions  as  follows: 


LORD  CRAIG. 

I  shall  deliver  my  opinion  very  shortly,  and  state  th^ 
teasans  of  it.  This  case  has  been  very  ably  treated  by 
Ihe  counsel,  and  resolves  into  certain  points.  If  any 
<me  of  these  be  determined  in  favour  of  the  defender,  it 
puts  an  end  to  ihe  actign  i  \mi  they  must  all  be  deters 
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1811.  mined  in  the  pursuer^s  favour,  before  he  c^^  succeed. 
The  first  point  is,  whether  the  mother  of  the  pursuer  was 
a  legitimate  child  or  not^  Upon  this  point  I  have  no 
sort  of  doubt.  That  her  mother  was  a  wonuin  of  profli^ 
gate  character,  and  was  on  many  oceasions  guilt j  of 
fdultery  is  certain  i  but,  on  the  other  hand,  it  is  perfectly 
dear,  that  this  lady  must  be  held  to  have  been  the  legiti- 
mate daughter  of  her  parents.  The  maxim  paUr  est  qum 
nupiiie  demonstraiU  is  founded  on  reason  and  expediency  ; 
and  in  this  case,  however  great  may  be  the  guilt  of  the 
mother  ;  however  uncertain  it  may  be  who  was  the  real 
father ;  still,  at  the  time  the  child  was  begotten,  the  pa- 
rents were  married,^ and  there  b  no  defect  stated;  ila 
physical  iinpossibility,  from  distance  or  otherwise,  of  the 
husband  being  the  father.  It  would  be  most  dangerous, 
in  circumstances  of  that  nature,  to  enter  into  any  investi* 
gation,  or  to  allow  a  proof,  that  the  child  was  not  a  law-^ 
ful  child.  The  law  holds  that  she  was  lawful  on  good 
principles  ;  and  to  allow  any  inquiry  or  proof  to  the  con- 
trary, would  just  be  to  shake  the  security  of  marriage. 
It  is  said,  that  the  father  was  from  home  sQme  forty  or 
fifty  miles.  It  is  not  stated  when  he  went.away,  or  when 
he  returned,  and  therefore  it  is  clear  in  law,  in  reason^ 
and  in  expediency,  that  this  child  must  be  held  to  be  legi- 
timate. 

The  second  point  regards  the  effect  of  the  deed  1708, 
considered  with  reference  to  the  deed  1735.  I  doubt  very 
much  whether  the  former  deed  can  be  considered  as  any  bus 
to  the  contract  of  marriage.  I  am  not  satisfied  that  any 
clauses  in  the  first  of  these  deeds  can  make  it  an  entail  so 
as  to  prevent  the  deed  1735.    The  strongest  clause  is  thai 
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which  prohibits  Hferent  provisions  in  case  of  the  mar-    IBll 
riage  of  the  heirs,  to  a  greater  extent  than  a  thini  .part 
of  the  rent  of  the.  estate;  but  that  plainly -contains  no 
i)ar. 

A.  variety  txf  cases  are  quotM.  on  this  subject.  The 
case  of  Dalhovsie  conies  somewhat  near  the  present,  but 
18  not  strictly  analogous.  .  Even  upon  this  point  alone, 
therefore,  I  have  great  doubts,  whether  there  is  apy  thing 
in  the  deed  1708  to  prevent  the  deed  1735«  After  the 
deed  I7O65  the  dsied  1735  takes  place^  and  thereafter  titles 
continued  to  be. made  up  upon  that  deed,  and  on  these 
titles  the  estate,  has  been  held  in  .fee^simple  ever  since* 
There  is  therefore  nothing  in  .the  4>ne  deed  to  bar  any 
n]ght  arising  on  the  other. 

I  now  come  to  the  third  and  last,  which  has  always  -ap 
peared  to  we  th^  most  difficult  point ;  namely,  what  is  to 
be  the  effect  of  the  discharge ;  is  it  a  vaUd  discharge  or  not  P 
Is  it  a  bar  to  the  action  of  reduction  that  is  now  brought  P 
If  it  be,  there  is  no  dbdm  under  the  contract  of  marriage. 
After  deliberately  con^dering  this .  subject,  I  lean  to  the 
opinion  which  I  first  conceived,  that  tliis  discharge,  under 
the  circumstances  of  the  case,  is  not  valid.  It  was  granted 
while  this  lady  was  a  minor,  having  no  person  to  .assist 
her ;  her  father  having  not  only  unnaturally  thrown  her 
off,  but  wbhing  to  disappoint  her  legal  Tight.  Under 
these  circumstances,  without  any  one  to  look  to  for  advice 
but  her  husband,  who  was  then  in  very  involved  circum* 
tances,  ^e  grants  this  discharge  for  the  benefit  of -his  cre- 
ditors. This  is  not  all ;  for,  with  regard  to  the  subjeqt,  she 
was  not  in  the  just  right  arising  from  the  contract  of  mar- 
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1811»  riage.  Certain  eventa  might  happen  to  diiappcrfnt  hef 
^"'y^  right)  and,  in  that  case,  she  had  nothing  under  the  oon^^ 
tract  hut' a  thousand  pounds,  while^  under  any  ¥iew,  she  had 
only  a  apes  succeasianisy  a  sort  of  expectancy  depending  up^ 
on  a  contingency  not  yet  arrived.  I  think  it  rery  doubt- 
fiil  whether  she  was  in  a  situation  to  grant  thb  discharge ; 
{qv  if  such  were  to  he  allowed,  we  might  disappoint  th^ 
iparriage  contract  altogether.  A  penfon  fai  a  state  of  ex-* 
pectancy,  a  sort  of  expectancy  of  expectancy,  if  I  ma? 
call  it  so,  has  no  power  to  execute  such  a  discharge.  In 
that  situation,  the  opinion  that  I  have  formed  on  the 
whole,  is,  that  without  knowing  what  her  right  was,  shcf 
was  not  entitled  to  grant  a  discharge  that  was  to  be  effect 
tual  against  herself  and  her  issue.  With  regard  to  the  de- 
cree-arbitral, I  was  -a  good  deal  struck  with  it  at  first; 
but  the  validity  of  the  discharge  was  not  before  the  arbi- 
ters. The  submission  was  merely  a  mode  adopted  for  giv- 
ing effect  to  the  discharge,  themerits  of  which  were  not  si 
all  considered  by  the  arbiters.  The  objectton  to  it  still  re^ 
^  mains,  that  she  was  made  to  discharge  a  right  that  was  net 

in  her.  ^Various  decisions  have  been  quoted,  particularly 
the  case  of  Fotberingfaam,  which  appears  to  me  to  have 
been  very  different,  and  not  to  have  gone  the  length  of  the 
present*  The  person  there  was  in  the  (all  right  of  thejm 
creditu  There  was  not  a  renunciation,  but  fulfflmeat  of 
the  contract  of  marriage.  The  circumstances  there  were 
very  particular,  and  do  not  apply  to  thiji.  The  case  of 
Stewart  appears  to  be  very  much  in  the  same  situaticm 
with  that  of  Fotheringham.  There  was  such  a  right  vest- 
ed in  the  heir  as  enabled  him  to  discharge.  Upon  die 
whole,  I  am  for  sustaining  the  reasons  of  reduction. 


181L 
LOBD  9UCCOTH. 

Ahhoi^l^h  I  coneur  eatirelj  in  the  opiaion  jost  deHirered, 
yet  I  tkink  it  pfoper^  in  a  case  of  such  importance  at  the 
present,  to  itate  tlie  grounds  on  which  I  come  to  that 
cnnclnaion ;  and  it  is  the  more  especiallj  necessary  in  this 
case  to  do  so^  becaiue  we  are  told  that  that  opinion  is  con- 
tnrjr  to  cases  which  hare  lieen  solemnly  decided  in  this 
Court     I  shall  take  up  very  little  time  with  the  question 
of  legitimacy^  because  it  does  not  appear  to  me  to  be  at- 
tended with  any  difficulty.   Connected  with  that  question, 
there  is  a  question  of  identity,  on  which  I  shall  say  no-^ 
thing,  except  that  I  think  it  clear,  that  the  mother  of  the 
pursuer  was  the  diiU  bom  by  Mrs  Carruthers  of  Dormont, 
during  the  dependence  of  the  process  of  divorce.   With  re- 
gard to  the  legitimacy,  I  concur  entirely  in  th^  maxim 
paUr  est  qyem  nuptia  demonstroMt^  which  is  founded  on 
strong  reasons  of  policy,  as  weU  as  of  law,  and  cannot  be 
got  tlie  better  of,  unless  it  is  made  out  dearly  that  there 
was  an  impossibility  of  the  husband  being  the  father  of  the 
child.    In  this  case,  I  do  not  think  that  that  is  dearly 
made  out*   I  think  it  necessary,  in  order  to  get  the  better 
of  that  sound  and  salutary  maxim,  that  the  husband  should 
be  dearly  estaUished  to  have  been  absent  from  his  wife  for 
a  considerable  time,  both  before  and  after  the  birth  of  the 
child,  and  at  sudi  a  distance  as  rendered  any  intercourse 
hnpossiUe.    I  donH  think  that  either  the  one  or  the  other 
^  these  points  has  been  proved^    As  to  the  first,  we  have 
the  evidence  of  two  or  three  witnesses,  and  the  one  that 
swears  most  distinctly^  states,  that  the  husband  left  home 
About  the  term  of  I/ammas,  which  may  apply  to  a  few 
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181 1.  dajs  after  it.  In  this  respect,  the  proof  is  by  no  means 
precise ;  but  it  is  still  more  deficient  in  the  other  particu- 
lar, and  certainly  does  not  shew  that  the  husband  was  at 
any  very  gre&t  distance  from  bis  ^ife.  I  do  not  know  that 
it  is  the  law  of  this  part  of  the  island,  that  the  husband 
must  be  beyond  seas,  but,  at  all  events^  it  is  necessary  that 
he  should  have  beeti  at  such  a  place  and  such  a  distance  fram 
the  wife,  that  any  intercourse  was  impossible.  It  is  saU 
that  he  had  gone  to  England ;  but  your  Lordships  see  tint 
his  own  house  is  not  far  from  the  border,  and  that  in  a 
few  hours  he  might  Be  both  in  England  and  at  home.  Tbe 
proof)  therefore^  is  clearly  not  sufficient. 

The  second  point  is  attended  with  much  greater  difficut 
ty ;  I  mean  the  validity  of  the  transaction  relative  to  the 
discharge.  In  forming  my  opinion  upon  this  point,  I  dont 
think  it  necessary  to  go  into  the  question,  whether  tbe 
transaction  was  equal  or  unequal.  Neither  shall  I  enter 
into  that  other  question,  whether  there  was  any  objection 
to  the  submission  arising  from  this,  that  there  was  a  pre- 
vious agreement,  settling  the  terms  of  the  discharge  on  tbe 
cfne  hand,  and  the  sum  to  be  afterwards  paid,  on  the 
other.  I  don^t  know  that  this  forms  any  objection  to  tbe 
decree-arbitral.  But^  in  this  ease,  it  is  stiU  less  necessarj 
to  consider  it,  because^  whether  there  wa&  a  submission 
or  not,  the  question  is,  supposing  nothing  but  tiiis  dis- 
charge, was  she  in  a  situation  which  could  enable  her  U 
grant  it  ?  It  is  therefore  most  essential  to  consider ;  1«/, 
In  what  situation  thfe  heir  in  this  marriage  contract  was, 
when  she  entered  into  the  transaction  in  question.  Her 
father^s  marriage  contract  settled  the  estate  on  the  heirs 
male  of  the  marriage;  whom  failing,  the  heirs  male  of 
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Francis  Camifhers  it  Bxty  sabsequent  marriage;  whom  181 L 
iailibg,  the  heirs  ffemale  of  the  marriage,  and  their  heirs 
aale ;  whom  failing,  Francis  Carnithers^  nearest  heirs  and 
assignees  whomsoever.    As  the  marriage  was  dissolved  by 
tbe  divorce  after  the  birth  of  Mrs  Rontledge,  there  could 
be  no  heir  male  of  that  marriage ;  but  it  is  equally  clear, 
that  there  might  have  been  a  second  marriage^  and  an  heir 
nude  of  it ;  and  if  that  had  been  the  case,  it  would  hav^^ 
restricted  her  eventual  right  to  L.  1,000;  in  short,  it  ap- 
pears that  her  right,  at  the  time  sh^  entered  into  the  tran- 
saction, was  merely  a  contingent  right.     I  am  inclined  to 
bold,  that,  in  a  legal  point  of  view^  the  heir  of  the  mar- 
riage, in  such  a  case;  during  the  life  of  tbe  father,  has  no- 
thing but  k  mere  hope  of  sudcession,— an  eventual  right, 
which  depends  entirely  oH  his  surviving'  the  father,  or  dy- 
ing before  him.     In  this  case,  it  is  admitted  that  Mrs 
Boutkdge  died  before  her  father,  and^  upon  that  eventy 
her  right,  as  af^>ears  to  nle,  fell  to  the  ground.   It  accrued 
Ui  her  son  vpon  her  death.     He  tiaAie  in  hei-  place,  and 
survived  the  father,  and  by  so  doing  the  full  right  vested 
in  him.     Her  son  did  not  represent  her,  and  her  claim  to 
the  estate  could  not  be  extiilgifished  by  her  discharge, 
when  she  had  not  tbe  right.     In  that  situation,  it  appears 
io  me  that  she  could  discharge  oi'  give  up  nothing  but  her 
own  chance ;  and  that  she  did  give  up  her  own  chance  for 
L.  650,  which  I  dare  say  the  other  party  was  well  pleased 
to  give,  taking  it  for  granted  that  she  would  survive  her 
father.    With  regard  to  the  decisions  that  have  been  stat- 
ed on  both  sides,-  there  was  a  ease  founded  on  upon  one 
side,  whidi  does  go  a  good  deal  in  point  of  principle  to 
the  opinion  that  I  have  expressed.     It  is  the  case  of  Mac- 
CoQochie^  though  it  seems  to  me  rather  to  coo^rm  the 
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1^11.  doctriney  timt  a 'discharge  granted  by  an  Mr  of  amtf- 
riage  pniBCeming  the  fatfaor,  will  not  be  efibdoal,  fiAoe 
it  waa  there  found,  that  an  amgnatimi  graaled  by  thr 
heir  wai  ineffectua],  she  having  died  bdon  btr  ialfa€r; 
mtif  aldiMgh  h  ira»  strongly  maintained  that  her  mother 
had  died,  Md  thus  fixed  the  right  ef  the  conquest,  stiH  H 
uras  finmd  that  her  discharge  waa  not  valid.  In  shert, 
die  case  appears  to  me  verf  BMieh  the  same  in  priadpie 
with  the  present  Upon  looking  into  the  papers  in  tkt 
case,  I  see  that  there  was  a  very  great  dtel  of  argaoMBt 
upon  the  general  question,  as  to  the  effect  of  deeds  grant* 
ed  by  heirs,  having  rights  under  contracts  of  marriage, 
and  several  caaes  are  quoted  on  one  side,  wherg  such  deeds 
have  been  sustained.  But  the  answer  aniformly  made  t^ 
all  these  cases  is,  that  in  all  of  them  these  deeds  bad  beea 
rendered  vaKd  by  the  heir-'s  surviving  the  farther.  Tlist 
was  the  answer  in  point  of  law  in  that  ease.  I  see  it 
pointed  out  in  the  conchision  of  Ae  report,  where  it  is  said 
that  the  deed  granted  bad  been  vafidated  by  the  lather^s 
predecease,  wliereby  the  right  had  become  complete. 

It  haa  been  maintained,  that  there  is  a  m«ieb  more  siffli- 
lar  decision,  wliere  the  Court  found  tbe  discharge  of  tke 
right  effectual ;  namely,  the  case  of  Fotheringham.  I  have 
pdd  ev^j  attention  to  that  case,  whieb  I  had  the  honovr 
of  pleading  along  with  your  Lordship;  and  from  looking 
into  tbe  notes  of  what  took  place  at  the  time,  and  attend- 
ing to  tbe  report,  I  am  convinced  that  that  ease  do^  net 
decide  tbe  present.  It  was  materiaHy  different,  in  two  - 
respects ;  first,  because  there  was  implement  of  die  eea^ 
tract  by  the  mother,  disponing  tbe  estate  to  the  sec<nrf  son 
during  her  own  lifetime ;  and^  secondly,  because  the  party 
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reace  of  opinion  punmiied  oo  the  Bench ;  bat  it  is  dear^ 
tfwt  the  difficulty  wfaidi  arose  related  to  the  nature  and 
effect  of  a  derolriag  clanse,  whieh  has  nothing  to  do  with 
the  present  case.    One  set  of  Jndfes  tibought,  that  the 
devoiring  dance  could  onlj  operate  once ;  another  tiiought, 
it  operated  as  long  as  there  was  a  younger  son  of  the  mar- 
riage existing ;  and  it  was  upon  that  question  that  the 
Judges  differed.    It  appears  to  me  clear,  that  in  that  ease^ 
hj  die  oonTejranee  of  the  fee  to  Alexander  Fothmngham, 
the  «8tate  of  Ballbur  became  vested  in  him  as  much  as  if  he 
had  snooeededto  it  inthecoune  of  nature,  by  the  death  of 
liis  mother.  In  that  situation,  and  haYingsurrived  his  eldest 
iMPother,  he  entered  into  a  transaction  with  Norman,  to 
foorchase  up  any  claim  which  Norman  might  suppose  him- 
self to  hare  under  the  devolriag  clause.    Norman  then 
mumved  his  fiither ;  Alexander  succeeded  to  Powrie ;  and 
Vorman  having  thus  came  to  be  vested  in  the  fdll  right, 
liis  deed  was  thereby  validated.     It  was  said,  that  it  was 
fiat  theilather^s  death,  but  the  motiier'^s,  that  was  material ; 
Irot  it  is  dear^  that  it  was  the  father^s  that  was  material, 
"Sar  the  mother  had  parted  with  the  fee  to  Alexander,  in 
the  same  way  as  if  she  had  been  actually  dead.    The  dif- 
tieulty  arose  from  there  being  thought  to  be  a  sort  of  entail. 

The  case  of  Trail  was  a  ease  where  the  fee  was  dispon- 
^  during  the  life  of  the  lather  and  mother  to  the  heir  of 
the  maniafe.  To  be  sure  that  was  a  very  strong  case, 
amd  perhaps  went  rather  far.  The  father  j^nted  a  dis- 
|iositioa  to  his  eldest  son,  as  heir  of  the  marriage.  It  is 
#oi4  that  the  eldest  son  did  not  accept ;  but  I  think  i% 


'450  THB  CASE  OF  JOHN  EOUTLKDOE^  JS8Q.  &C. 

.1811.  would  appear,  that  he  had  arrived  at  majoritj  before  liu 
(death ;  and  as  he  made  no  alteration  of  the  destination,  he 
inust  have  been  held  by  the  Court  as  having  fnirl j  accept- 
led  of  the  disposition  in  his  favour ;  since,  having  become 
major,  he  had  done  nothing  id  the  contrary.     In  the  pre- 
sent case,  if  the  father  had  implemented  the  contract,  hj 
disponing  the  fee  to  Mrs  Routledge,  reserving  his  own 
liferent;  and  if  she  had  then  entered  into  any  transacfcioo 
with  him  at  an  after  period,  whereby  she  had  conveyed 
the  estate  to  him  for  a  sum  of  money,  that  perhaps  might 
have  been  a  legal  tran3action ;  and  I  don'^t  think  that  there 
was  any  thing  that  could  have  prevented  the  parties  from 
doing  this ;  for  after  the  divorce  there  could  be  no  heir 
male  of  the  mi^rriage,  and  the  destination  could  not  have 
hindered  him  from  conveying  the  estate  to  her.    Upoa 
the  whole,  therefore,  I  agree  that  the  discharge  is  not  a 
valid  discharge,  to  the  effect  of  binding  the  son  of  Mrs 
Routledge,  who  does  not  represent  her.     The  case  of 
Stewart  does  not  go  tq  alter  my  opinion.     If  I  had  seen 
it  clearly  made  out,  that  in  that  case  the  son  had  anrrif- 
ed  the  father,  it  muqt  have  given  great  weight  to  that  d^* 
cision.     But  all  that  I  can  say  at  present  is,  that  I  see  no 
.  evidence  that  such  was  the  fact ;  and  it  rather  appears  to 
me,  that  the  presumption  lies  the  other  way*     I  did  lay 
some  weight  at  first  upon  one  of  the  estates  having  been 
disponed  to  Robert  the  son ;  but  it  is  a  matter  of  great 
doubt  whether  he  did  not  die  before  his  father.     Indeed  a 
great  deal  of  the  argi^ment  seems  to  turn  upon  the  son 
never  having  nuule  up  titles  by  service  to  his  father.   Now, 
how  is  it  possible  for  him  to  have  made  up  titles  in  that 
way  unless  he  had  survived  his  father  ?  so  that  the  argn- 
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nent  is  absurd,  unless  upon  the  supposition  that  he  did    1611. 
sunrive  his  father.  In  the  mean  time,  it  is  enouj^  that  the 
contrary  is  not  made  out  bj  that  case. 

There  is  stUi  remaining  the  third  point,  viz.  the  effect 
of  the  contract  1706,  and  of  the  entail  said  to  be  compre* 
bended  in  it;  because,  if  the  defender  is  well  founded  in 
his  plea  upon  that  deed,  he  must  succeed  to  the  estate.  Iq 
considering  this  matter,  I  shall  not  go  into  the  question, 
whether  the  deed  1706  was  an  effectual  entail  or  not 
There  are  certainly  strong  clauses  in  it ;  but,  as  it  iqppears 
to  me  that  even  if  there  was  an  entail  it  is  now  prescrib- 
ed, it  is  unnecessary  to  enter  into  that  previous  question. 
I  have  no  doubt  that  it  is  prescribed.     It  appears,  that  no 
infeftment  ever  followed  upon  it— -no  title  was  ever  made 
up  upon  it,  and  it  therefore  remained  a  personal  and  la- 
tent deed,  never  acknowledged,  and  never  acted  upon  in 
any  shape,  until  it  made  its  appearance  in  this  cause.  John 
Carruthers  was  in  apparency.     Francis  was  also  in  ap- 
parency when   he  entered  into  his  own  contract.     His 
marriage  contract  in  1736  contained  an  obligation  to 
make  up  titles.     In  1736,  Francis  took  out  a  charter  from 
^he  Crown,  to  his  heirs  and  assignees  whatsoever;  and 
this  charter  comprehended  all  that  was  held  of  the  Crown. 
Infeftment  followed,  and  that  completed  the  titles.     In 
1739,  he  obtained  a  precept  of  clare  comtat^  as  heir  to  his 
grandfather.    In  npne  of  these  titles  was  there'  the  least 
jmention  made  of  the  entail.     They  were  made  up  to  the 
«8tate  in  fee  simple.    It  is  also  proper  to  observe,  that  the 
destination  in  the  deed  1735,  was  materially  altered  from 
that  of  1708.    Before  1736,  it  was  necessary  to  expede 
services;  and  one  of  these  was,  no  doubt^  a  service  at 
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1611.  lieir  of  provbion  luukr  tbe  deed  1706;  tlie  tccond,  li 
beir  of  line  of  John  his  graadfiaiher,  sod  likewiae  of 
Francis.  He  had  no  other  wajr  of  making  up  titles  to 
certain  lands,  for  which  purpose  it  was  necessary  to  serve 
tf  nd^  tbe  contract  of  marriage.  But  the  destination  had 
been  prerionsly  aItoned>  I  certainly  at  first  did  feel 
some  difficulty,  from  the  service  as  lieir  under  the  deed 
1708,  because  I  was  at  a  loss  to  see,  whether  it  was  not 
an  acknowledgment  of  the  entail,  if  there  were  such  in 
the  contract.  But  it  appears  to  me  that,  though  that 
serriee  was  e^pede  only  tor  the  reason  that  I  hare  stated, 
he  made  up  his  titles,  both  before  and  after,  in  fee  sim- 
ple, and  showed,  by  every  means,  that  he  knew  nothiag 
about,  or  did  not  acknowledge,  the  entail  of  1706;  and 
I  do  not  Uiittk,  that  one  of  diese  services  should  be  sufU 
cient  to  infer  any  homologation  of  that  entail,  or  to  save 
it  from  tiie  negative  prescription.  Besides,  it  was  tlie 
duty  of  the  heirs  to  step  forward,  and  take  measures  for 
compelling  him  to  acknowledge  the  entail.  It  was  with- 
in the  40  years,  and  it  would  hate  been  perfectly  eom- 
petait  for  them  to  haye  done  so. 

In  the  case  of  Welsh  Maxwell,  it  was  said  to  be  found 
that  an  entail  could  not  be  cut  off  by  the  mere  operation 
of  the  negative  prescription.  I  hare  certainly  looked 
into  that  ease  ;  for  it  did  appear  to  me,  that  there  was  a 
great  deal  said  to  show  that  it  applied ;  but  I  think  it 
materially  different.  No  title,  contrary  to  the  entail, 
had  been  made  up  in  the  person  of  any  of  the  heirs  who 
possessed  the  estate,  having  in  them  the  double  character 
of  heirs  of  line,  and  heirs  of  entail;  and  tliere  haviag 
been  no  alteration  by  any  subsequent  deed^  it  waa  held, 


tbtt  tbe  iicirs  bad  pcMWiaed  in  the  ebaneter  of  hfSsr^  1611. 
of  eatati*  TUs  10  dear  from,  the  report.  In  the  pre« 
•ent  caee,  there  was  an  act  done  to  authorise  the  legal 
inteq>ositi(Mi  of  the  substitate  heirs ;  for  theiHe  was  a  coii« 
trarjr  title  made  up  bjr  Mr  Camithen^,  and  a  different 
destinatioo  from  that  of  the  eostraet  1706.  There  was 
no  change  in  die  destiiMAion  in  the  ease  of  Wehh«  which,- 
in  all  its  material  circumstances,  was  different  from  the 
present.  The  Court  ultimately  found,  that  the  heirs, 
having  both  ehanuiters  in  tbem,  were  to  be  held  as  pos* 
sessing  under  the  antatl.  But,  in  this  caee,  there  k 
ground  for  holding  that  the  entail  was  eot  off*  bj  the  ne* 
gative  preseription.  The  settlement  1750  had  no  con-* 
nexioa  with  the  entail.  Whether  the  positive  preacrip* 
tion  applies  or  not,  I  am  nat  sure  ^  but,  at  any  rate,  tho 
fl^galiTe  is  snffieient 


UmD  WOODHOU6ELEE. 

With  regard  to  the  first  question  that  we  are  called 
upon  to  consider,  whatever  doubts  I  may  hare  in  my 
own  mind,  whether  the  pursuer^s  mother  was  really  the 
daughter  of  Mr  Carrutfaers,  I  have  at  least  no  doubt  as 
to  the  law  which  must  presume  so,  unless  circumstances 
be  proved  which  render  it  impossible.  No  such  circum^ 
stances  have  been  proved.  Mr  Camithers  was  married 
to  the  child's  mother,  and  the  presumption  of  law  is,  that 
he  is  the  father,  living  and  coh^iting  with  her  10 
months  before  the  birth.  It  does  not  take  off*  this  pre-* 
sumption,  that  acts  of  adultery  have  been  proved  againsf 
the  woman /during  that  period;  for  the  law^  notwithn 
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IBll;  iUading,  gives  effect  to  the  presumption,  which  nothing 
short  of  impossibilitj  is  sufficient  to  overturn.  I  cmmot 
conceive  myself  at  liberty  to  make  any  doubts  of  my  owi 
the  ground  of  deciding  on  this  question.  The  law  holds 
thi^  child  to  be  in  possession  of  its  legal  flolat.  It  is  plaia 
that  the  full  peripd  of  maturity,  ten,  months,  is  sufficient 
to  bring  it  within  the  time  of  the  husband^s  cohabitation 
iv ith  the  wife. 

The  nes:t  point  is,  the  argument  founded  on  the  cout 
tract  of  marriage  1706.  The  defender  maintains,  tbnt 
the  post-nuptial  contract  was  a  deed  ultru  eires  of  the  hus- 
band, as  he  was  barred  by  the  terms  of  the  former  deed, 
which  it  was  said  was  a  strict  entail.  With  regard  to 
this,  I  shall  only  say,  that  if  this  strange  deed  is  found  to 
contain  a  valid  entail  of  these  e5tate3,  so  a3  to  bind  op 
the  hands  of  the  heirs  in  possession,  it  requires  much  grea- 
ter ingenuity  than  I  possess,  to  see  the  grounds  of  such  an 
opinion  in  any  of  the  clauses  of  the  deed.  This  extraor- 
dinary settlement  has  never  been  the  settlement  of  the 
estate.  It  was  a  latent  deed  from  the  beginning ;  n^ver 
recorded,  no  title  made  up  upon  it,  and  the  lands  held  ii) 
fee  simple,  without  regard  to  it,  for  a  period  far  exceed; 
ing  the  years  of  prescription.  In  short,  it  is  departed 
from  by  the  whole  course  of  the  investitures. 

The  next  question  regards  the  effect  of  the  discharge, 
namely,  whether  Mrs  Routledge  was  in  a  situation  to 
grant  a  legal  discharge  to  this  extent  ?  With  regard  to 
her  right  to  enter  into  this  transaction — to  compound,, 
for  a  sum  of  money,  her  interest  in  this  estate,  I  do  con-, 
ceive,  that;  while  her  father  was  alive^  there  was  no  sud^ 


right  vested  in  her  person,  as  to  warrant  her  in  renouncing  1811. 
for  herself  and  children  the  title  to  this  estate.  She  had 
no  ju$  creiiti — nothing  more  tbitn  a  bare  hope  of  snoces* 
sion.  The  succession  never  opened  to  her.  Wa^  this 
hope  a  ri^t  which  could  be  made  the  subject  of  bargain^ 
and  of  tran3action9  f  Could  she  transact  and  discharge  for 
herself  and  all  her  children  ?  I  do  conceive  that  she  had 
no  such  right.  It  never  belonged  to  hei:,  but  remained  iii 
her  father^s  person  to  the  day  of  his  death.  Her  own 
heirs  had  an  interest,  which  she  could  not  affect,  in  anj 
?ray  whatever.  The  cases  of  Fotberingham  and  Trail 
were  b<^  mat^ally  different  from  the  present.  In  the 
case  of  Fotheringhain,  the  person  who  granted  the  di^^ 
charge  survived  his  father ;  and,  in  the  case  of  Stewart^ 
^Robert,  the  grantee  pf  the  deed,  appears  to  have  also  sur« 
;rived  his  father^ 

• 

LORD  BANNATYNE. 

Upon  the  first  question,  namely,  the  legitimacy  of  thi^ 
lady,  I  have  no  doubt  It  is  the  presumption  of  law  that 
she  is  legitimate,  and  there  is  nothing  proved  in  evidence 
jto  take  off  that  presumption.  Indeed,  her  father  acted 
as  if  he  himself  was  convinced  she  was  his  lawful  daugh- 
ter, and  the  true  heir  of  the  marriage ;  for  this  very  trans* 
action  is  founded  upon  his  own  acknowledgment  of  her 
legitimacy;  because,  if  she  was  not  legitimate,  she  was 
pot  entitled  to  grant  the  discharge. 

The  second  question  is.  Whether  Mr  Carruthers  had 
jK>^^  to  enter  into  the  contract  1735  ?  The  objection  to 
l^3  power  is  founded  on  the  entail  1708.     It  appeared  to 
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1811.  me  tkt  du«  WM  not  m  entail,  tiiough  tlie  later  decifum 
created  consideraUe  difficulty;  but,  at  fin  j  rate,  it  tsdear- 
If  ent  off  hf  die  negative  prescription  ^  and  it  is  eqnaUf 
dear,  that  tliese  defender?  have  no  right  to  challenge  the 
contract.  Could  Francie  Cairuthera  himself  hare  chat 
lenged  it  in  his  Kfetime,  as  being  contrary  to  the  deed 
1708?  I  apprehend  not;  and,  as  they  rq>resent  hha, 
they  are  clearly  barred,  upon  that  ground,  from  challeng- 
ing it. 

Then,  as  to  the  remaining  question,  I  am  dearly  of 
opinion,  that  Mrs  Roatledge  ndther  was,  nor  ever  came 
to  be,  in  a  situation  that  gave  her  power  to  discharge  the 
provision  in  the  contract  of  mairiage.  I  think  this  per- 
fectly consistent  with  the  ease  of  Trail,  though  I  thiidc 
that  a  very  doubtful  case  at  present.  It  is  perfectly  coo* 
distent  with  the  cases  of  Fotheringham  and  Stewart ;  for 
she  never  was  in  a  condition  to  entitle  her  to  demand  im« 
plement,  and  therefore  never  could  discharge  the  right 

LORD  BALMUTO. 

This  is  a  case  of  great  importance.  In  regard  to  the 
legitimacy,  I  entirely  concur  with  the  opinions  already  de- 
livered. This  lady  was  bom  during  the  sabeistenoe  of  the 
marriage ;  and  whatever  suspicions  we  may  havle,  arising 
irom  the  conduct  of  the  mother,  she  must  be  hdd  in  law 
to  be  a  legitimate  child.  With  regard  to  the  contract 
1706,  nothing  followed  upon  it;  it  was  never  carried  in- 
to effect ;  and  though  Francis  Carmtheri  was  served  heir 
of  provision  under  it,  yet  he  made  up  titles  directly  oiMh 
trary  to  it^  and  therefore  I  consider  it  ae  no  bar  to  the 
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contract  17S6.  Mj  aolf  difficultj  is^  as  to  the  diacluffge  1811. 
in  17£9.  I  hold  that,  bj  the  judgment  ^  praMMuiced  in  1729 
in  the  cases  of  Stewart,  Trail  aad  Fotheringhaniy  a  gesend 
princifde  was  established,  that  it  was  in  the  power  of  the 
lather  to  contract  with  the  heir  of  the  marriage,  and  that 
he  eould  contract  ralidlj  with  such  an  heir.  It  has  been 
said,  that  the  heir  surrired  the  father;  but  I  don^  see 
that  tins  happened  in  the  case  of  Stewart,  and  in  the  case 
of  Fothering^m  the  mother  surrired  her  sen.  Pttfotur  and 
Lockbart  were  masters  of  thb  subject,  and  must  have 
known  the  judgments  so  recentl  j  pronounced.  Loefchart 
was  one  of  the  arbiters  named  in  the  contract  179fi ;  he 
was  counsel  in  the  dirorce,  and  in  the  action  at  their  in-* 
stance  in  17A8,  daiming  under  this  contract  of  marriage. 
Thej  detemnned  and  fitted  the  transaction;  and  these 
two  eminent  ^men  hating  sanctioned  what  they  understood 
to  be  a  valid  and  effisctual  contract,  I  am  not  now  inclin-* 
ed  to  disturb  it. 

LORD  PRESIDENT   (Blair.) 

This  is  a  case  of  considerable  moment  to  the  parties^ 
amd  as  being  connected  with  several  important  brandies  of 
the  law,  I  shall  therefore  gire  my  opinion  fully  upon  the 
several  questions  that  have  been  agitated ;  taking  care  to 
avoid  repetition  as  far  as*  that  is  practicable^  where  differ^ 
esit  Judges  are  s]^eaktng  to  the  same  points. 

The  first  question  is  the  legitimacy.  This  gentleman^ 
Mr  ikoutledge,  oomes  before  us  claiming  as  heir  under 
the  marriage  contract,  entered  into  betwixt  Francis  Car« 
rathers  and  hUf  spouie  in  the  year  173fi.    In  order  te 
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181 L  make  out  his  claim,  it  is  nec^sary  to  prove  that  he  id  i 
lawful  descendant  of  that  marriage, — -not  an  immediate 
descendant,  but  that  he  is  the  grandson  of  the  parties,  or 
the  son  of  one  who  he  must  shew  was  an  immediate  law- 
ful descendant  from  them.     The  amu  pnAandi  does  lie 
upon  this  gentlenian ;  and  in  what  manner  does  he  make 
it  out  ?     With  respect  to  his  own  hgiiimaef  there  is  no 
doubt.     But  this  is  not  enough ;  he  must  shew  that  his 
mother  was  a  lawful  child  of  the  marriage  betwixt  Fran-' 
cis  Carruthers  aiid  Margaret  Maxwell,  who  were  Uie 
parties  to  the  contract  under  which  he  claims.     Now,  in 
what  niahner  is  this  proved?     We  have  moist  direct  evi- 
dence that  Margaret  Maxwell,  Mrs  Carruthers,  during 
the  subsistence  of  the  marriage,  on  the  28th  of  Maj 
1741,  was  delivered  of  a  female  child;  and  it  is  proved 
beyond  a  doubt,  bj  a  very  singular  concatenation  of  cir- 
cumstantial evidence,  that  the  mother  of  this  gentleman 
was  that  identical  child,   bom  under  such   inauspicious 
circumstances— the  child  of  misfortune,  we  may  call  her, 
from  her  infancy,**— tossed  about  by  various  casualties/ 
till  at  length  she  is  married.     Then,  it  being  proved  that 
this  child  watf  born  of  Mrs  Carruthers,  there  the  ptdot 
stops ;  and  there  it  must  stop  in  every  case,  because  it 
never  can  go  farther.     It  is  proved  that  during  the  mar- 
riage she  was  delivered  of  this  child ;  and  in  place  of 
proving  farther,  the  pursuer  refers  to  the  legal  maxim  of 
which  your  Lordships  have  heard  so  much,  and  which  I 
say  is  the  foundation  of  every  mane's  birth  and  status.    His 
birth  iis  a  fact  that  may  be  proved  by  witnesses ;  but  the 
conception  is  a  fact  which  never  can  be  proved ;  and  he' 
therefore  stands  in  the  same  situation  as  every  other  man- 
possessing  the  legal  character  of  legitimacy.     He  proves 


tbat  he  is  bom  of  this  lady ;  and  having  proved  this,  the  181  f« 
law  takes  him  under  its  protection,  and  says,  Pattr  e$t 
quern  nupiiei  demoflMtrafU.  It  refers  to  a  plain  and  sensible 
maxim,  which  is  the  foundation,  the  very  comer  stone 
on  which  rests  the  whole  fabric  of  human  society ;  and  if 
you  allow  that  to  be  once  shaken,  there  is  no  calculating 
where  the  consequences  may  lead.  It  is  said  that  this, 
lady  was  not  very  scmpulous  or  correct  in  her  manners  s 
but  does  this  take  away  the  legal  presumption  P  No,  my 
Xiords ;  the  counsel  for  the  defender  had  too  much  good 
sense  ever  to  dream  of  such  a  thing.  To  suppose  that  a 
man^  claiming  to  be  served  heir  to  his  ancestor,  most,-  be-^. 
fore  making  out  his  legitimacy,  stand  trial  for  his  mo«> 
therms  delinquencies ;  and  that,  until  her  character  eome 
out  pure  and  immaculate,  he  is  to  be  denied  his  service ; 
or  that,  under  such  circumstances,  a  proof  should  be  al- 
lowed to  lay  open  the  history  of  her  whole  misdemeanours 
and  gallantries,  in  the  midst  of  a  licentious  age,  the  con* 
sequences  would  be  monstrous.  But  then,  does  this  pre« 
sumption,  which  is  of  so  much  importance,  yield  to  no* 
thing?  Is  there  no  way  in  which  it  can  be  got  the  bettef 
of?  These  questions  Lord  Stair,  that  oracle  of  the  law  of 
Scotland,  has  long  ago  answered.  He  tells  you,  that  the 
presumption  holds  in  every  case,  unless  you  can  prove 
the  impossibility  of  connection.  He  rather  seems  to  ri- 
dicule the  idea  that  prevails  on  the  other  side  of  the  Tweedy 
that  there  must  be  a  separation  between  the  parties  ;  that 
the  sea  must  be  between  them.  He  says  that  the  law  of 
Scotland  does  not  require  this.  It  only  requires  proof  of 
the  impossibility,  whether  by  distance  or  otherwise,  of  the 
party^s  being  the  father  of  the  child.  He  states  it  as  su& 
ficient  to  take  off  the  Legal  presumption^  if^  during  the 


1811.  time  wlien  the  child  tnust  necesasenXj  have  been  conceir^ 
there  was  an  imposiibiUtj  oF  the  father  having  begotten 
it    This  does  not  depend  apon  the  distance  merelj ;  for 
ii;qppose  the  father  and  mother  were  confined  in  sqmrate 
prisons  for  a  tvrelremonth,  where  it  is  ntterlj  impos- 
sible  for  them  to  have  access  to  each  other?    In  tins 
and  other  snch  cases  the  presumption  must  no  doabt 
give  waj  to  .the  fact^  wherever  a  kind  of  imposaibi' 
lily  is  proved  of  intercourse  between  (he  parties.    Let 
US  see  how  this  turns  out ;  because  we  hare  here  an  ab- 
sence of  the  husband  alleged^  which  it  is  said  made  it 
impossible  for  him  to  be  the  father.     The  law  holds 
(whether  riglit  or  wrong  is  a  physical  questiim)  that  the 
longest  period  of  gestation  is  ten  months.     T'kat  the  law 
holds,  that  a  child  bom  at  the  distance  of  ten  months  is 
a  lawful  child,  and  the  shortest  period  is  six  lunar  months, 
Jrom  the  favour  which  the  law  shews  to  legitimacy.    So 
Lord  Stair  says  it  has  been  decided.    He  does  not  indeed 
mention  any  of  these  decisions,  and  I  own  I  do  not  know 
where  they  are  to  be  found ;  but  he  states  it  as  having 
been  so  decided,  and  such  is  the  undoubted  rule  of  law. 
Let  us  apply  this  to  the  present  case.    Mr  Camithertf  is 
said  to  have  gone  to  England  in  August  1740,  on  what 
day  of  the  month  does  not  appear  from  the  depositions  of 
any  of  the  witnesses,  or  from  the  pleadings  on  either  side; 
but  he  himself  has  furnished  us  with  complete  evidence 
upon  this  subject,  because,  in  a  memorial  given  in  to  his 
own  counsel,  he  states  it  to  have  been  the  18th  of  Axf 
gust.    Now  the  child  was  bom  on  the  88th  of  May,  and 
counting  back  from  that  date  to  the  day  of  his  departure 
from  Dormont,  in  place  of  ten  months  yon  have  only  nine 
months  and  ten  days  from  that  time }  an  irregularit/ 


wUch  rerj  fipequentl J  happema,  and  froaa  which  no  person   1811. 

covld  ever  prettnd  to  infer  an  impossihilkj  of  his  being 

the  fathtf.    Suppose  Mr  Camithers  had  died-—that  in 

place  of  going  to  England  he  had  gone  to  the  other  world ; 

would  this  have  prevented  the  child  from  being  lawful  ? 

I  iqpprehend  not    No  court  of  law  on  earth  would  have 

held  it  to  be  iUegitimate.    Again,  count  the  six  lunar 

months  back  from  the  98th  of  May,  and  this  brings  you 

almost  clear  of  the  month  of  November.     It  is  admitted 

that  he  returned  in  November.    Suppose  he  had  returned 

on  the  very  last  daj  c^  November,  still  the  six  lunar 

naontfas  have  elapsed ;  so  that  take  it  the  one  way  or  the 

other,  the  child  is  still  a  lawful  child.    But  we  are  going 

•  great  deal  too  far  here ;  because,  what  was  the  absence 

io  this  case  ?  All  that  we  are  told  about  it  is,  that  he  went 

to  England,  or  that  he  was  on  the  border,  a  distance  I 

suppose  of  90  miles  from  his  own  house.    How  far '  he 

went  into  England*  what  he  was  doing  there,  or  whether 

bis  absence  was  without  int^mission,  we  are  left  to  con* 

jeeture.    Where  was  the  probability  that  he  might  not 

have  stept  back  from  the  border  to  his  own  house  ?    We 

have  no  proof  of  where  the  lady  was  during  this  time. 

TVe  get  a  sight  of  her  now  and  then  it  is  true,  and  she 

does  not  seem  to  be  employed  in  the  best  manner.    But 

is  there  any  impossibility  in  her  having  contrived  to  go^ 

to  the  border;  and  whether  the  husband  go  to  the  wife,  or 

the  wife  to  the  husband,  I  presume  there  is  very  Httle 

difference.   The  general  question  goes  deep  into  princifdes 

of  law,  and  for  that  reason  it  is  necessary  to  have  a  full 

▼iew  of  the  facts. 

The  second  question  relates  to  the  eflE^ct  of  the  ooa« 

I* 
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1811.  tract  1708,  as  putting  Mr  Carruthers  under  a  disabilttj 
to  execute  the  subsequent  contract  in  1735.     This  con- 
tract was  much  disapproved  of  by  the  counsel  on  both 
sides,  who  all  abused  it.     I  am  not  quite  sure  if  it  merit; 
ed  that  abuse ;  very  verbose  it  is^  indeed,  I  admit,  but  it 
appears  to  me  to  contain  all  the  essential  parts  of  a  good 
valid  entail.    Whether  it  contains  clauses  sufficient  to 
make  the  subsequent  deed  null  may  be  a  difficulty ;  but  it 
is  unnecessary  to  consider  it,  because  the  question  is,  w)ie 
ther  it  is  not  cut  off  by  the  negative  prescription ;  and  I 
am  perfectly  satisfied,  that  no  man  can  look  at  the  titles^ 
without  being  clear  that  it  was  completely  cut  off  by  the 
negative  prescription.     It  is  more  than  a  hundred  yean 
old,  and  what  has  been  done  upon  it ?    Nothing onthe 
face  of  the  earth,  except  that  Francis  Carruthers  made  up 
a  title  upon  it,  which  he  immediately  laid  aside.    It  was 
then  thrown  past,  and  lay  latent  in  the  charter  chest  of 
Dormont,  till  it  was  found  accidentally  by  some  person 
rummaging  there  for  papers  to  produce  before  the  Court  of 
Session.     I  have  no  doubt  that  it  is  cut  off  by  prescription. 
And  there  is  another  plea  suggested  by  the  Court,  which 
has  not  been  taken  the  smallest  notice  of,  but  whickl  think 
invincible,  Who  was  the  party  that  entered  into  the  contract 
1735?  Was  it  not  Mr  Francis  Carruthers  ?  Could  he  have 
pleaded  against  his  own  deed,  and  said,  to  be  sure  I  did  so 
and  so^  but  I  had  no  power  to  do  what  I  did  f     I  appre- 
hend not ;  and  if  he  could  not  have  maintained  such  a  plea, 
is  it  one  bit  better  when  it  comes  in  the  mouth  of  his 
heir  male,  who  takes  his  estate  ?    He  is  the  person  who 
represents  his  ancestor;  and  in  place  of .  holding  it  tcAm 
vires  of  him  to  execute  this  contract,  he  must  be  bound 
by  it  himself.     This  is  a  plea  to  which  no  answer  caa 
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possibly  be  made.     The  pursuer  was  entitled  to  bring  his    1811. 
action  for  implement  of  the  contract  1735. 

The  last  point  is  attended  With  some  difficulty.  It  is 
impossible  for  any  person  to  look  at  the  case  without  bc^ 
ing  struck^  at  first  sights  with  the  apparent  singularity  of 
the  fact,  that  here  is  an  action  brought'  to  make  effectual 
a  right  which  has  been  long  ago  discharged ;  and  the  dis- 
charge witnessed  and  authorised  by  two  of  the  greatest 
lawyers  that  ever  did  honour  to  this  Court; — men  who 
stood  long  unriralled  at  the  bead  of  the  bar,  and  whos6 
characters  were  equal  to  th^ir  legal  knowledge.  If  I  had 
seen^  or  if  I  supposed  that  they  understood  the  discharge 
to  have  the  effect  Which  Is  now  ascribed  to  it,  I  should  he- 
sitate, indeed^  aihl  deliberate  Well  before  I  gave  ,way  to 
any  opinion  of  my  own.  But  I  iun  sure  they  did  liot  dif- 
fer in  one  single  point  from  the  opinion  which  I  lEim  now 
to  deliver ;  satisfied  that  they  neither  did  nor  could  mean 
to  givesuch  an  effect  to  this  discharge,  which  cotnes  here 
bearing  the  signatures  of  their  great  names.  In  examin- 
ing this  matter^  the  first  question  is^  What  was  the  situa- 
tion of  this  lady  in  point  of  right  ?  And  what  power  had 
she  of  alienating  her  right  ?  It  is  perfectly  clear,  that  at 
the  time  when  the  discharge  Wds  granted^  she  was  not 
properly  the  heir  of  the  marriage,  b^daiise  the  S^tination 
must  remain  in  pendente  till  the  father'^s  death;  That  event 
fixes  it  in  the  person  who  b  the  heir  of  the  mal^riage,  and 
who  is  nearest  at  the  time  the  succession  opens.  A  person 
may  be  nearest  for  the  time  being.  He  may  have  a  chance  of 
succession  depending  upon  contingencies ;  and,  according^ 
ly^  she  was  the  person  who  hud  the  greatest  chance,  but 
depending  upon  two  contingencies ;  first,  upon  her  father 
baring  heirs  male  by  another  marriage  i  and^  secondly,  on 
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1811.  bfir  surriring  Udl  If  she  died,  ber  heLm  had  no  daimi 
and  if  be  had  lieu's  male,  she  had  as  little  right.  Het- 
ing)  therefore,  not  a  rested  right,  but  a  mere  expec- 
tancy, what  title  could  she  convey  to  any  person  ?  The 
£ur  answer  is,  that  the  utmost  she  could  either  diseho]^ 
<Mr  convey,  was  the  expectancy  which  she  herself  possen* 
^.  Her  chance,  her  hope  of  succession,  the  lottery  ticket 
that  belonged  to  her,  she  could  freely  give  away.  If  it 
«ame  up  a  prixe  It  was  very  well,  the  discbarge  was  good ; 
but,  whoever  contracted  with  her,  took  the  right  jvecise- 
ly  as  it  stood  in  her  person,  subject  to  all  the  conse- 
quences. It  has  been  commonly  said}  and  I  think  justly, 
that  heirs  of  a  marriage  differ  from  other  heirs  expectant 
because  they  have  a  jus  crediii.  But  what  is  the  nature  of 
it,  and  what  does  it  really  import  ?  It  goes  merely  this 
length ;  that  it  prevents  the  succession  from  being  altered  or 
defeated  by  the  gratuitous  deeds  of  tl^e  father.  But  with  re> 
gard  to  the  succession  in  the  father*s  lifetime,  there  is  no  dif- 
ference between  them  and  any  other  heirs  whatever.  In- 
deed I  might  venture  to  say,  that  wherever  there  is  a  des- 
tination, simple  or  otherwise,  no  right  vests  in  the  heir 
who  stands  nearest,  till  the  death  of  the  person,  at  whose 
^ath  the  succession  is  to  devolve  to  him ;  so  that  if  he 
dies  in  the  mean  time,  he  just  drops  out  of  the  succession 
altogether,  and  all  his  debts,  discharges  and  conveyance^ 
go  for  nothing.  Suppose  a  man^s  eldest  son  chuses  to  seB 
bis  father^'s  estate,  that  is,  his  expectancy  during  his  fs- 
ther*s  life:  whether  the  law  would  pay  any  regard  to 
auch  an  infamous  transaction  I  know  not,  but  sure  I  am, 
that  your  Lordships  would  pay  no  regard  to  it,  farther 
than  concerned  his  own  right ;  and  that,  if  he  died  before 
bis  father,  all  his  deeds  and  discharges  would  fall  to  the 
groupd.    Nay,  the  proper  primeval  principles  of  the  law 
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of  Scotland  go  a  great  deal  farther;  for  unless  tiie  right  is  1811. 
retted  in  him  bj  a  complete  service,  all  his  deeds  die 
along  with  him.  They  ail  pass  away,  except  in  the  cases 
provided  for  by  the  act  1695;  and  when  that  does  not  ap« 
ply,  the  rule  still  remains,  even  in  the  case  of  an  ^parent 
heir.  But  what  shall  we  say  of  this  woman  ?  She  never 
became  an  ^parent  heir— she  never  reached  that  length-^ 
she  never  had  any  thing  beyond  this  defeasible  expectancy. 
In  the  course  of  the  argument,  the  counsel  for  the  defend* 
ers  chiefly  relied  upon  certain  decisions,  particularly  in 
the  cases  of  Trail  and  Fotheringham.  One  of  these  I  had 
good  access  to  know,  being  counsel  in  iL  I  remember 
very  well,  that  the  opinion  of  the  Court  was  unanimous, 
or  nearly  so,  upon  what  I  understood  to  be  the  main 
point  at  issue,  viz.  whether  a  father  under  a  contract  was 
entitled  to  anticipate  the  succession—to  put  it  forward  as 
it  is  called ;  that  is,  whether  he  had  it  in  his  power  to  give 
the  estate  to  him  who  was  heir  expectant  at  the  time ;  and 
whether  this  could  be  held  as  implement  of  the  contract  of 
marriage.  But  every  argument  from  reason  and  justice, 
and  every  legal  argument,  is  in  favour  of  the  decision  in 
that  case,  that  a  father  has  such  power,  and  why  ?  A  ftu 
ther  is  the  person  who  is  to  implement  the  contract  of 
marriage.  That  is  dispensed  with  till  the  time  of  his 
death ;  but  suppose,  for  good  reasons,  he  chose  to  wave 
this,  and  to  fulfil  it  during  his  life ;  and  provided  he  does  so 
fairly  and  fully,  what  objection  can  there  be  to  it?  I 
should  think  it  were  carrying  the  law  far  indeed,  if  you  were 
to  set  aside  a  transaction,  in  which  a  father  does  more  than 
justice  to  the  heirs  of  the  marrriage ;  for  he  gives  up  his 
own  liferent ;  and,  therefore,  I  understood  it  to  be  settled 
^  the  time,  that  there  was  nothing  to  hinder  the  father 
from  doing  so^  provided  he  gave  fair  and  full  implen»ent| 
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.1811.  as  was  done  in  the  case  of  Fotheringham.  How  would 
this  matter  have  stood  here  if  the  fact  had  been  different; 
that  isf  if  in  place  of  endeavouring  to  get  this  poor  woman 
inveigled  into  a  transaction  by  which  she  sold  her  birth- 
right, Mr  Carruthers  had  said,  that  he  wished  to  perform 
bis  contract,  and  had  granted  a  conveyance  of  the  estate 
of  Dormont  in  her  favour  ?  I  should  have  thought  the 
contract  fairly  implemented ;  but  upon  her  death,  would 
the  estate  have  returned  to  the  family  ?  By  no  means ;  it 
would  just  have  gone  to  Mr  Routledge.  Where  then  is 
the  analogy  betwixt  allowing  a  father  fairly  and  squarely, 
without  equivocation  or  circumveqtion  of  any  kind,  to 
inake  over  his  estate  to  his  son ;  and,  allowing  him  during 
bis  own  life,  to  take  advantage  of  his  children  who  are  de- 
pendent upon  him,  and  to  stipulate  for  a  surrender  in  his 
own  favour  of  their  birthright,  under  the  contract  of  mar- 
riage ;  and  for  what  ?  For  some  absolute  trifle,  such  as  this 
L.  600.  I  was  surprised  to  hear  a  distinction  attempted  to  be 
drawn,  and  dwelt  upon  by  the  counsel  for  the  defenders, 
upon  this  part  of  the  case,  as  if,  although  such  a  transac- 
tion must  be  held  to  be  unlawful  and  reprehensible  in  re- 
gard to  third  parties,  yet  there  could  be  no  harm  in  it, 
when  a  father  and  his  children  were  the  parties.  My  idea  is 
directly  the  reverse ;  because,  even  suppose  it  were  lawful 
in  regard  to  third  parties,  which  it  clearly  is  not,  still  it  is 
highly  proper  to  draw  close  the  strict  rules  of  law,  where 
a  father  is  transacting  with  his  children ;  for  it  is  im- 
possible to  conceive  a  situation  in  which  the  parties  are 
more  unequally  matched,  or  where  the  father,  if  his  own 
conscience  does  not  restrain  him,  is  more  ccmipletely  free 
from  every  other  check  or  restraint,  whether  from  law 
or  otherwise.  He  knows  the  exact  state  of  the  lands,  the 
amount  of  the  rents,  the  debts  and  incumbrances^  the  precise 
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€6fiditIoii  and  ralue  of  the  differetit  parts,  and  the  whple  ISil 
train  of  circumstancefl  necessarj  to  form  a  true  estimate ; 
whereas  the  other  party  knows  nothing.  If  it  were  ne- 
cessary to  frame  a  case  for  the  sake  of  illustrating  the  pro- 
priety of  preventing  such  transactions,  I  do  not  think  it 
possible  to  invent  from  imagination  a  stronger  case  than 
the  one  now  before  us  ;-~a  transaction  entered  into  be- 
tween the  father  and  the  child,  helpless  and  under  age, 
whom  he  had  abandoned  from  her  infancy,  thrown  des- 
titute among  strangers,  her  legitimacy  even  called  in 
question,  in  a  process  which  neither  she  nor  her  husband, 
in  the  embarrassed  state  of  their  circumstances,  had  the 
means  of  carrying  on  ;  and,  in  that  situation,  suffered  to 
become  a  party  to  an  agreement,  by  which  she  and  her 
husband  gave  up  the  estate  of  Dormont  for  L.  650. 

Upon  this  part  of  the  question,  the  defenders  appeal  to 
the  secopd  branch  of  the  Fotheringham  case,  namely, 
what  respected  Norman  Fotheringham ;  to  which,  I  think, 
a  sufficient  apswer  was  stated  by  Lord  Succoth.  It  was 
said  that  Norman,  although  he  survived  the  father,  did 
not  live  till  the  right  vested,  because  he  died  before  the 
mother  Now,  it  is  clear  that  the  right  vested  in  Norman 
'  the  moment  the  father  died ;  for  this  reason,  that  the  mo- 
therms  estate  had  been  given  up  long  before  the  father^s 
death,  and  the  two  estates  being  divided,  Norman  was 
entitled  to  go  to  his  elder  brother  and  to  say,  I  call  upon 
you  to  denude  and  convey  in  my  favour.  I  have  no  doubt 
that  it  was  a  vested  right;  not  vested  by  service,  but  much 
better,  because  no  service  was  necessary.  It  arose  ex  con- 
Irocftf,  and  accordingly  the  Court  found  so.  The  present 
case  is  quite  different.  This  lady  died  before  her  father^ 
and  she  had  nothing  but  the  mere  chance  of  succession. 


1811.  I  have  just  a  single  <[ri»erv«lkm  to  make  tipm  tlie  de« 
cree-arbitral.  On  looking  «t  it,  I  have  very  great  doubts 
whether  it  meant,  that  this  lady  should  disdiarge  more 
than  the  right  that  bekniged  to  herself;  for  at  this  tine 
she  was  very  yonng  :  she  waes  under  B;gt ;  she  was  a  mi* 
nor,  and  the  chance  was  greatly  in  her  favour,  that  she 
would  survive.  Therefore,  supposing  that  die  decree-arin- 
tral  meant  only  to  convey  the  right  in  her,  the  ftither  got 
a  very  good  bargain;  and,  upon  considering  the  decree, 
I  cannot  think  the  parties  ever  meant  to  go  farmer. 
Those  eminent  men,  whose  nunes  appear  there,  could 
not  be  ignorant,  that  the  chance  was  in  fevour  of  the 
lady  having  children ;  and  they  must  $ho  have  known, 
tiiat  if  she  produced  a  child,  and  afterwards  died  before 
her  father,  the  right  under  the  marriage  contract  vested 
in  the  child  from  that  instant.  This  was  an  event  which 
they  could  not  but  have  had  iu  view ;  and,  therefore,  if 
they  ever  meant  this  discharge  to  be  of  the  nature  that  is 
supposed,<*«a  discharge  in  which  the  lady  not  only  re* 
nounces  for  herself,  but.  extinguishes  the  hopes  of  her 
issue,  is  it  not  natural  to  suppose,  that  they  would  have 
seen  the  necessity  of  making  some  provision  for  such  a 
tase?  I  donN;  see  how  they  could  well  have  made  any  ef- 
fectual clause  for  this  purpose ;  but  they  would  certainly 
have  tried  it;  they  would  certainly  have  attempted  to 
make  provision  for  that  spedal  event.  But  no  such  thing 
appears ;  not  a  word  of  any  such  clause  is  to  be  found. 
The  only  thing  that  is  discharged  is  the  lady^s  own  right 
of  succession ;  as  to  the  right  of  her  children,  not  the 
slightest  syllable  glances  at  it  from  beginning  to  end  of 
the  deed;  and,  therefore,  the  inference  that  I  draw  is,  that 
these  gentlemen  saw  the  matter  exactly  in  the  same  light 
that  we  do.    They  thought  it  highly  materid^  that  the  lady, 


from  tlie  invdved  «Uile  of  lier  affiurt,  akould  make  svch  a   1811. 
bargain  for  her  oym  ebanoe,  vitbovt  luiFittg  the  ranoteaC 
Mea  thiKt  she  was  to  do  more ;  or  eren  auppoBing  tliat 
the  discharge  was  ever  to  be  fowided  upon  in  the  event 
that  has  now  happened. 

With  i^gard  to  the  ease  of  Stewart,  it  does  not  appear 
to  xne  to  be  a  deeision  in  point  at  a]l.  The  case  is  not 
stated  distinctlj.  I  have  looked  into  the  appeal  casel^ 
which  are  by  no  means  accurate.  There  is  not  m  single 
fact  in  the  cose  cleariy  explained*  They  don'^t  even  say 
expressly,  whether  the  son  survived  the  father,  and,  con- 
sequently, whether  he  came  to  be  vested  with  the  right  of. 
succession.  But  the  argnment  maintained  is,  that  the 
son  bad  not  m  vested  right,  because  he  had  not  made  up 
tides  by  servioe.  Now,  dad  they  not  know  that  there 
couM  not  possibly  be  a  service  to  a  living  man  ?  It  is  dear^ 
therefore,  tbit  be  must  have  sauii ved  lus  father ;  and  so 
the  case  just  comes  to  be  the  case  of  Norman  Pothering* 
ham,  which  was  decided  upon  principles  that  have  been 
long 'recognised  in  the  pivctice  of  the  law  of  Scotland; 
going  deep  into  onr  fiunily  settlements,  and  pervading  the 
whole  system  of  our  heritable  rights.  It  only  remains, 
therefore,  to  give  judgment  in  favour  of  the  pursuers* 
Something  has  been  said  upon  the  hardship  of  giving 
jodgment  against  an  infant,  to  the  effect  of  depriving  him 
of  his  estate.  But  this  is  a  plea  to  which  your  Lordships 
can  never  listen.  If  there  be  any  hardship,  it  arises  from 
the  Uar,  and  amst  be  felt  in  every  case  where  the  righte* 
OQi  heir  is  restored  to  the  inheritance  of  his  ancestors. 

The  Court  then  pronounced  an  interlocutor,  saataioin^ 
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1811.  the  reasons  of  reduction^  in  the  action  aglunst  William 
^'  ^  Thomas  Camithers  and  his  guardian ;  and  in  the  action 

against  Mr  Routledge,  repelling  the  reasons  of  reductioiH 

and  sustaining  his  defence. 

Against  this  judgment,  a  petition  was  presented  for  Mr 
Camithers  and  his  guardian,  and  was  followed  with  an- 
swers for  Mrs  Anne  Majendie,  and  her  husband,  the  Bij^i 
Bererend  Dr  Majendie,  Lord  Bishop  of  Bangor,  to  whom, 
by  the  death  of  Mr  Boutledge,  the  claims  under  the  ooo- 
tract  1735  had  devolved. 

This  petition  abounded  with  very  powerful  and  origins] 
views  of  the  subject,  and  the  argument  in  the  answers  wai 
also  stated  with  great  care  and  ability.  But  the  present 
report  having  already  extended  to  such  length,  it  is  not 
judged  necessary  to  give  any  abstract  of  these  papers; 
especially  as  the  chief  grounds  of  the  argument  will  be 
found  in  the  doctrines  stated  from  the  Bench. 

The  case  was  again  advised  on  the  12th  May  1811^ 
when  the  Judges  delivered  their  opinions  as  follows. 

J812,  LOBD  BALGBAY. 

This  is  certainly  a  case  of  great  importance,  both  to  the 
parties  and  to  the  law.  I  have  considered  it  with  great 
attention ;  and,  I  am  sure,  if  I  am  wrong  in  the  opinion 
I  am  going  to  deliver,  I  may  safely  say  it  is  not  the  fault 
of  the  counsel,  who  have  treated  the  case  with  the  greatest 
industry  and  ability.  The  facts  of  the  case  are  not  mucb 
tlisputed. 
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The  first  deed  to  which  your  Lordships  are  called  upon    1818. 
to  attend,  is  the  contract  of  marriage  1708,  which,  in  as 
far  as  regards  the  estate  of  Dormont,  makes  a  valid  entail. 
Francis  Carruthers  succeeded  to  the  lands  in  1722:  he 
afterwards  married  in  1731,  and  in  1735  he  executed  a 
post-nuptial  contract  of  marriage,  which  has  given  rise  to 
the  present  question.     That  is  therefore  a  deed  to  which 
your  Lordships^  attention  is  to  be  particularly  directed; 
and  we  see  that  the  succession,  is  settled,  firnt^  upon  the 
heirs  male  of  the  marriage ;  2d(^,  Upon  the  heirs  male  of 
Mr  Carruthers,  in  any  subsequent  marriage ;  and,  3rffy, 
Upon  the  heirs  female  of  the  marriage ;   and  if  one 
daughter  should  happen  to  be  excluded  from  the  succes- 
sion by  heirs  male,   the  said  Francb  Carfuthers  binds 
and  obliges  him  and  his  heirs,  &c.  to  pay  L.  1000  to  such 
daughter.    Francis  Carruthers  made  up  his  titles  to  the 
estate  in  consequence  of  this  contract.     In  1736  he  was 
served  heir  of  provision  under  the  contract  1708.    After- 
wards, in  1740,  he  made  up  titles  to  the  estate  in  fee 
simple ;  and  upon  these  titles  it  has  been  possessed  since 
that  period  to  the  present  day.     In  1740  Mrs  Carruthers 
gave  herself  up  to  a  profligate  course  of  behaviour,  which 
led  to  a  process  of  divorce  against  her,  at  the  instance  ot 
her  husband ;  and  during  the  dependence  of  this  process 
a  daughter  was  born,  who  was  not  acknowledged  by  Mr 
Carruthers,  but  boarded  in  a  remote  part  of  England.     In 
1758  this  daughter  married  the  late  Henry  Routledge, 
and  then  came  to  this  country  for  the  purpose  of  institut- 
ing a  process  against  Mr  Francis  Carruthers,  to  compel 
him  to  implement  the  contract  of  marriage,  and  most  un- 
doubtedly they  resorted  to  the  very  best  legal  advice  that 
could  be'had.    I  see  no  ground  for  supposing,  that  any 
undue  advantage  was  taken  of  her  and  her  husband,  wlu^ 
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1612.  accompanied  her,  to  this  country.  I  think  thej  did  the 
rerj  thing  that  any  prudent  person  would  have  done  in 
their  circunutances.  A  great  deal  is  said  as  to  this  lady 
being  in  a  particular  situation,  and  that  advantages  might 
hare  been  taken  of  her  in  the  transaction  with  her  father; 
but,  upon  looking  into  the  proof,  it  is  clear  that  there  is 
nothing  to  justify  a  presumption  of  this  sort  She  mar- 
ried  into  a  family  as  good  as  her  own,  and  Mr  Henry 
Routledge  was  just  as  well  able  to  appreciate  the  impor* 
tance  of  his  rights  under  this  contract  of  marriage,  as  Mr 
Carruthers  or  any  other  person.  The  process  was  brou^t 
for  implement  of  the  contract  of  marriage ;  and  after  it 
had  gone  on  for  some  time,  a  proof  was  taken  as  to  the 
legitimacy  of  this  child;  in  the  course  of  which  it  was  es- 
tablished beyond  a  doubt,  that  Mrs  Carruthers  had  aban» 
doned  herself  to  a  course  of  profligate  and  adulterous  con- 
duct, though,  at  the  same  time,  the  law  most  justly  held, 
that  the  child  must  be  considered  as  the  legitimate  daugh- 
ter of  Mr  Carruthers.  An  agreement  was  afterwards  en- 
tered into;  and  to  suppose  that  persons,  who  had  resorted 
to  the  legal  advice  of  eminent  lawyers,  should  have  en- 
tered into  an  agreement  of  such  a  nature  without  thar 
knowledge  and  direction,  is  absolutely  impossible.  They 
then  entered  into  a  submission  to  those  very  persons  who 
had  been  consulted  in  the  whole  case  from  the  beginning, 
who  knew  best  what  were  the  rights  and  interest  of  the  psr- 
ties ;  and  I  am  sure,  if  they  had  picked  any  two  men  from 
the  bar  of  Scotland,  they  could  not  have  fixed  upon  two 
better  qualified  to  do  fair  and  equal  Justice  between  them. 
They  pronounced  a  decree-arbitral  in  terms  of  the  agree- 
ment. They  were  well  acquainted  with  the  situation  of 
the  parties,  and  they  were  incapable  of  taking  away  rights 
which,  according  to  their  own  view  of  the  law  of  Scotlandii 
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could  not  be  effectually  discharged.  They  never  would  1813. 
have  lent  their  names  to  so  dishonourable  an  act ;  and 
therefore  I  think)  upon  the  whole  matter,  that  the  trans- 
action was  well  and  properly  considered  at  the  time.  A 
great  deal  has  been  said  respecting  the  conduct  of  Francis 
Camithers,  and  the  imprudence  of  the  child.*  But,  with 
respect  to  Mr  Francis  Carruthers,  I  am  sure  that  this 
lady  would  hare  been  guilty  of  great  folly  if  she  had  not 
taken  the  money  that  was  offered ;  and  if  your  Lordshipa 
can  suppose  that  this  gentleman  was  conscious  in  his  own 
mind  that  she  was  not  his  daughter,  how  can  you  blame 
him  for  taking  every  means  in  his  power  to  prevent  a 
spurious  issue  from  inheriting  his  estate.  After  all,  what 
was  her  imprudence  ?  She  was  married  to  a  young  man 
of  a  family  just  as  good  as  that  of  Carruthers  of  Dor- 
mont ;  and  as  he  was  just  setting  out  in  the  world,  it  was 
of  the  highest  importance  to  them  to  get  a  considerable 
sum  of  money,  and  it  was  natural  to  seek  it  'from  his  fa- 
ther-in-law. In  these  circumstances  she  steps  forward, 
protected  by  her  husband,  and  demands  her  right  under 
the  contract  of  marriage.  She  accepted  of  L.  6d0  imme- 
diately, in  place  of  the  L.  1000  payable  at  a  future  time ; 
or,  as  it  now  happens,  in  place  of  the  whole  estate  of  Dor- 
mont.  But  what  was  the  situation  of  matters  at  the  time  ? 
What  was  the  precise  nature  of  the  obligation?  According 
to  the  contract,  if  the  father  had  sons  by  any  subsequent 
marriage,  she  had  no  right  to  the  estate,  nor  to  a  single  shil- 
ling of  the  L.1000,  the  payment  of  which  was  suspended  till 
the  period  of  the  father^s  death.  Of  what  value  was  the 
estate  ?  The  rental  was  only  L.  1 1 1 ,  clogged  with  the  father'^s 
liferent,  and  with  all  his  debts  as  long  as  he  lived.  When 
your  Lordships  look  at  all  these  circumstances,  that  the 
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1812.  father  was  not  bound  to  pay  till  his  death,  and  that  he 
had  it  in  his  ponder  to  spend  the  whole  estate  if  he  pkas* 
ed,  I  confess  I  cannot  see  whete  the  iiAproprietj  or  im^ 
prudence  of  the  transaction  lies.  But  be  that  as  it  may i 
a  discharge  has  been  granted  bj  this  lady  aild  her  bus* 
band,  of  thSir  rights  under  the  contract  of  marriage.  Is 
this  discharge  sought  to  be  reduced  on  the  head  of  fraud 
and  circumvention,  or  of  minority  and  lesion  ?  There  is 
n^  ground  for  such  allegations ;  the  discharge  is  as  good 
now  as  when  it  was  first  granted,  and  your  Lordships  are  to 
consider  the  effect  of  it.  This  discharge  is  now  pleaded 
in  bar  of  Mrs  Routledge^s  right  To  this  there  are  two 
answers ;  one  is,  that  from  the  words  of  the  discharge, 
from  what  is  said  in  the  deed  itself,  it  is  only  a  discharge 
of  Mrs  Routledge^s  right  at  the  timci  and  not  of  what 
might  afterwards  accrue  to  her;  and,  2d^,  that  e^tothat 
that  question  were  over,  and  that  she  did  mean  to  dis* 
charge  the  AiU  extent  of  her  claim  under  the  contract  of 
marriage,  she  had  no  power  to  do  so.  As  to  the  firsts  look 
at  the  terms  of  the  discharge  itself;  look  at  the  summons 
which  was  raised,  and  which  concludes  for  full  implement 
of  the  contract  of  marriage ;  look  at  the  terms  of  the  sub* 
mission  and  decree-arbitral ;  and  further,  look  at  the  na- 
ture of  the  thing ;  what  was  the  use  of  the  discharge,  un« 
less  to  put  an  end  to  the  obligation  created  by  the  contract 
of  marriage.  If  it  was  merely  the  simple  right  in  Mrs  Bout* 
ledge  at  the  time,  would  the  deeds  have  been  conceived  in 
these  terms?  Would  the  arbiters  have  given  decree  id 
the  terms  in  which  they  have  done  ?  It  is  impossible  to 
hold,  that  any  thing  but  a  total  discharge  was  meant. 

It  is  said,  that  there  is.  nothing  mentioned  about  ber 
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lieirs ;  bat  if  the  right  was  in  her,  how  could  it  be  dl»-  1812. 
charged  in  any  other  terms  ?  If  I  discharge  an  heritable 
bond,  do  I  not  discharge  for  myself,  my  children  and 
grandchildren?  A  man  acquiring ^or  himself,  acquires 
for  his  heirs ;  and  discharging,  discharges  for  his  heirs. 
No  conveyancer  ever  writes  a  discharge  in  other  termsii 
She  discharges  every  right  that  is  in  hen  The  conduct 
of  the  parties  demonstrates  this.  After  the  decree-arbitral 
was  pronounced,  what  is  done?  Can  your  Lordships 
believe  it  possible,  that  Mr  Camithers  would  have  taken 
the  steps  that  he  did  after  the  decree,  without  consulting 
those  great  men  who  pronounced  it  ?  And  yet,  the  very 
next  day,  he  executes  a  settlement,  conveying  away  the 
estate  of  Dormont  irrevocably,  to  a  different  series  of 
heirs.  It  is  impossible  to  suppose  that  it  was  not  a  dis« 
charge  out  and  out,  that  was  nieant.  If  it  had  been  in« 
serted  in  the  discharge,  that  she  was  discharging  for  her 
children^  she  had  no  power  to  do  so. 

The  second  question  is,  whether  she  had  the  power  to 
discharge  the  contract  of  marriage  ?  This  leads  to  the. 
discussion,  what,  under  a  contract  of  marriage,  are  the 
rights  of  the  father  and  the  children  ?  And  here  I  do 
c<mfess,  that  I  go  along  with  all  the  views  and  opinions 
which  are  stated  in  Mr  Clerk^s  admirable  paper.  I  shall 
not  repeat  what  he  has  so  well  said ;  but,  to  take  a  sim- 
ple view  of  the  matter,  what  is  a  contract  of  marriage  ? 
It  is  nothing  more  than  a  settlement  by  a  father,  of  his 
estate  upon  his  children  in  the  first  place,  and  then  to 
aoy  series  of  heirs  he  thinks  proper ;  and  the  law  has  at- 
tached to  ,this  a  legal  prohibition,  that  he  cannot  take 
away  the  rights  of  the^  children  fraudulently  or  gratui- 
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]812.  tously.  If  be  does  not,  tbtt  they  tuceeed  to  him  as  hii 
heirs.  From  this  there  atturallj  flow  eortein  powers  and 
.prohibitions  on  the  part  of  the  father.  The  law  UmiU 
lus  p^testaa  iisfofnatMy  so  that  he  cannot  frmudulimtly  or 
gratuitously  disappoint  his  children ;  aid»  in  ooasequencc 
of  these  Umitationa  of  power,  there  result  oertaia  facul^ 
ties  in  the  children,  which  thej  are  entitled  to  exercise. 
The  first  of  these  is  this,  that  a  person,  on  oommg  ^ 
•ge»  is  entitled  to  call  upon  his  father,  to  inoqpleflfteiit  the 
contract  tn  UrmimU^  The  second  is,  that  if  a  father  shall 
execute  any  deed,  either  fraudulent  or  gratuitous,  thej 
have  it  ip  their  powear  to  step  forward  and  set  it  aside. 
This  right  is  vested  in  them  propria  jurt.  The  other 
and  the  last-  right,  is  the  right  of  auoeeeding  to  him ; 
but  this  is  merely  a  spet  swccessfaifo-a  right  to  take  op 
the  succession,  if  not  contravened  by  the  father ;  and  if 
it  is  contravened,  they  may  set  it  aside,  subject  to  the 
conditions  already  stated* 

It  is  attempted  to  be  shown,  that  the  children  have  a 
jua  crcdiii  to  the  estate,  or  at  least  to  the  right  of  succeed* 
ing  to  the  estate.  But  the  object  of  all  rights  ia  things, 
and  this  is  only  putting  off  the  difficulty  a  little  farther  t 
and  even  if  they  had  such  rights  I  conceive  that  this 
would  be  destructive  of  their  case.  If  the  child  has  a jwi 
erediti  to  the  right  of  succession,  therefore,  if  a  father 
ehuses  to  depart  from  his  own  right,  does  not  that  cut  off 
the  right  of  the  child  to  succeed  to  him  P  What  is  the  right, 
that  is  in  the  power  of  the  father  ?  Notwithstanding  of 
the  contract,  the  fatherhas  vested  in  him  the  power  of 
giving  implement  to  the  son ;  and,  on  the  other,  hand  the 
son  hiu  the  power  of  receiring  implement  from  the  fathar* 
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All  the  cases  are  cases  where  the  rights  of  the  parties  1812. 
have  been  separately  considered.  Bdt  the  question  here 
is,  what  is  it  in  the  power  of  both  parties  conjointly  to 
do  ?  Their  right  is  just  this,  that  the  father  has  the 
power  of  giving)  and  the  presumptive  heir  has  the  power 
of  receiving  implement.  It  is  upon  that  principle,  that 
jour  Lordships  are  to  consider  this  case.  But  indepen- 
dent of  all  that^  there  are  twp  things  that  I  never  can  get 
the  better  of*  In  the  first  place,  it  is  admitted  on  alt 
hands,  that  the  father  has  it  in  his  power  to  implement 
the  contract,  and  that,  after  he  implements  out  and  out 
the  obligation  to  the  presumptive  heir^  the  contract  is  ful- 
filled, and  at  an  end ;  and  also,  that  at  the  moment  when 
it  comes  into  the  person  of  the  heir,  it  becomes  a  fee  sim- 
ple in  his  person ;  he  may  dispose  of  it  in  any  manner 
that  he  pleases.  That  seems  to  be  decisive  of  the  present 
question ;  for,  if  the  father  has  the  power  of  giving,  and 
the  son  that  of  receiving,  what  other  party  has  a  right  to 
say  upon  what  terms  this  shall  be  done  ?  If  there  i%  any 
thing  in  the  argument,  it  ought  to  set  aside  the  full  im- 
plement altogether.  Suppose  the  father  implements  in 
the  person  of  the  presumptive  heir,  I  ask,  is  not  the 
alienation  of  the  father  to  him  gratuitous  ?  Is  it  not  a  gra- 
tuitous alienation  ?  And,  if  it  is  soj  upon  what  principle  ib 
it,  that  the  second  son  should  not  have  the  power  of  sett- 
ing it  aside  f  Why  should  not  he  have  his  chance  of  the 
lottery  ticket,  such  as  it  is  ?  In  questions  of  this  kind) 
where  our  predecessors  have  fixed  the  law  by  express  de- 
cisions,  I  do  not  think  myself  at  liberty  to  depart  from 
it  This  Court  is  bound  by  precedents.  In  the  cases  of 
Stewart,  Fotheringham,  and  others,  it  is  impossiblcf  to 
4eny,  that  there  are  direct  precedents  in  favour  of  the  plito 
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1812.  maintained  by  the  father.  In  the  case  of  Stewart,  a  dif- 
ficulty has  been  made,  as  to  whether  the  son  survived  the 
father.  But  I  am  clear,  that  the  son  predeceased  the  fs- 
ther.  At  any  rate,  I  don''t  care  whether  he  did  so  or  notf 
because  he  did  not  make  up  titles  by  service ;  and  as  to 
rights  that  require  a  service,  if  the  heir  does  not  make  up 
titles,  but  drops,  in  the  mean  time,  his  deeds  are  just  as  in- 
effectual as  they  would  have  been  before  his  father^s  death. 
The  case  of  Fotheringham  involved  the  very  point  here 
at  issue.  With  regard  to  the  contract  1708,  it  is  certain- 
ly prescribed,  but  it  was  not  prescribed  in  1736,  and 
Francis  Carruthers  made  up  his  titles  under  it  at  that 
period,  and  it  enters  very  deeply  into  the  settlement  then 
made. 


LORD  HERMAND. 
(short  notes,  furnished  by  his  lordship.) 

Struck  with  elaborate  petition,  but  every  doubt  remov- 
ed  by  answers. — Chief  question  of  difficulty. 

Meaning  of  decree-arbitral  by  Lockhart  and  Pitfoun 
If  they  decided,  or  meant  to  decide,  not  only  on  pecu- 
niary provision,  but  on  right  of  succession  of  EliEabetfa 
Carruthers,  nay  on  right  of  her  descendants,  should  80* 
xiously  reconsider  an  opinion,  not  to  be  compared  or  men- 
tioned in  one  day,  or  in  one  year,  with  that  of  those 
antistitcs  Juris^^^ihe  ornament,  the  pride  of  their  profes«» 
aion. 

At  last  advising  I  was  engaged  in  the  Outer-House,  bat 
came  in  at  the  conclusion  of  the  speech  of  President  Blairy 


wbo  declared,  that  he  did  not  conceive  that  the  arbiters   1B12. 
meant  to  decide  on  any  thing  but  the  money  provisions.  '"^'^ 
This  surprised  me  at  the  time,  but  I  soon  came  to  con* 
cur  with  him. 

jPor,  consider  the  use  of  this  decree^arbitral.^A  mere 
piece  of  formality— a  decree  conform. 

Elizabeth  and  her  husband  in  indigent  circumstances-— 
Debtors  to  James  Ewart  (who  I  supposed  a  money-lender^' 
though  I  never  heard  of  him  before.) 

Execute  a  contract  (Ans.  p.  14.)  ^ith  Carhithers. 

Claims  of  Elizabeth  or  her  heirs  (Ans.  p.  4.  t7i<;.)  ^nfilf* 

Suppose  she  had  already  a  child  existing,  or  a  child  iH 
iUero. 

Could  this  contract,  never  ratified  by  Mts  Routledge, 
have  been  pleaded  against  such  child  P 

But  I  go  farther — Contract,  p.  IS^.  Ans.  vid. 

The  claims  of  future  children**— Were  not  ais  heirs  6r  re- 
presentatives of  E.  Carruthers,  but  under  marriage-con- 
tract of  her  parents. 

Follows  submission,  p.  16*— Narrates  the  contract — Sub-'  ^5  7^9^*' 
ject  ctd.-- The  claims  of  Elizabeth  Carruthers  and  her 
husband,  Without  tf  word  6f  their  descendants. 

In  dght  days  decree-arbitral — Too  short  a  space  for  ex-  ^*^'  ^* 
amining  the  progress,  or  studying  those  deep  principled, 
dn  whieh  a  decision,  meant  to  regulate  whole  course  of 
succession,  must  have  been  founded— But  no  words  having 
that  effect. 

1.  Sum  awarded,^  p.  17.  vtd: 

2.  Obligation  to  discharge,  ibid.  vid.-^'DiSicult  to  carry 
this  to  succession  of  Eliz.  Carruthers. 

To  carry  it  to  that  of  her  issue— 
ImpnitiibU. 


s 
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1819.       It  ordem  L.  650  to  be  paid  in  satisfaction  to  said  EHr 
"^■^"^"^  Carruthera  and  her  Atttiandy  lOid  Jlsmet  JEtDort  in  .tlieir 
right,  of  all  right  of  succession  lAfy,  or  an j  of  them,  have 
in  the  estate  of  Dormont. 

Not  of  what  belonged  to  their  descendants. 
Same  day      Discharge  Midem  verbis  with  decreet-arbitral. 

In  this  simple  view,  decisions  accumulated  with  such 
industry  require  not  particular  discussion.  EttOf  heir  of 
marriage  may  discharge,  not  only  for  himself,  but  for  hii 
issue,  so  as  to  exclude  their  hopes. 

Nothing  to  the  purpose*— If  supposed  power  has  not  been 
exercised-— But  no  case  of  such  discharge  sustained,  unless 
heir  discharging  survived. 

I.    Case  of  Brugh,  Ans.  p.  67. 

Stated  from  cases  drawn  by  English  attomies-H>f  no 
authority. 

And,  when  understood^  unavailable  to  the  petitioner. 

Had  not  son  survived  the  father,  which  he  did  not 

1.  No  ignorance  of  our  law— Could  explain  omission  of 
such  a  circumstance  as  his  pretended  survivance. 

2.  No  meaning  in  the  observation,  repeated  ad  mauiam 
in  the  case,  p.  72,  that  Robert  did  not  server-Had  he 
predeceased  his  father. 

3.  Who  would  have  been  above  100,  had  he  survived, 
which  is  next  to  impossible,  and  contrary  (p.  73.)  to  legftl 
presumption. 


II.    TraUy  p.  74.' 

Moncrieir,  p.  79. 

stated.  Threipland,       81. 

Powrie  88., 


In  all  of  these  the  heir  sur- 
vived. 


AGAINST  W.  T.  GAERUTBXR8»  SM).  &C«  18t 

'  And  who  doubts  the  heir  maj  bargain  for  himself?         181S. 

Or  homologate*  a  former  transaction  ? 

This  the  ratio  in  several  of  the  cases. 
.  In  the  last,  Lord  Newton  iajs  stress  of  the  cause  on 
that  circumstance,  p.  64,  86. 

Effect  of  tailzie  1708,  p.  87. 

Need  not  dissect  that  deed. 

For  it  is  cut  off  by  negative  prescription,  p.  94,  and  hj 
positive— both  which  had  expired  before  the  transaction 
1759. 

II.  Case  of  Welsh  explained,  Ans.  p.  37. 
Like  that  of  Durham — There  were  two  titles^-And 

possession  on  either  sufficient. 

III.  Obligation  of  marriage-contract  1735,  p.  99. 
Francis  Camithers  by  his  subscription,  and  William  as 

bis  representative,  were  bound  tp  implement  it 

IV.  Legiiimaey. 

The  most  attractive  view  of  the  case. 
Giving  it  the  air  of  a  novel  romance. 
We  may  suspect  that  Elizabeth  was  npt  the  child  of 

Pormont. 

But  pater  est  quern  nuptue  demoKitrant. 
Where  no  impossibility  of  coiicvAthis. 
By  passing  invisible  line  of  the  border,  or  otherwise. 

LORD  SUCCOTH, 

When  the  cause  was  last  before  us  there  were  tfaret 
points  pleaded. 


THE  CASE  OF  JOHN  ROUTLEDGE,  ESQ.  8cC. 

The  question  of  the  legitimaty  seems  to  have  been  giten 
up,  but  the  subsistence  and  effect  of  the  entail  in  the  con- 
tract of  marriage  1708  is  still  argued,  although  the  vali- 
dity of  the  discharge  is  treated  as  the  principal  question. 
In  delivering  my  opinion,  I  shall  confine  myself  chiefly 
to  this  last  point,  which  is  certainly  a  most  important  and 
a  very  nice  question  of  law.  After  I  had  given  my  opi- 
nion formerly  upon  that  question,  I  had  the  benefit  of 
hearing  the  very  able  and  luminous  opinion  given  by  th^ 
late  President,  by  which  my  own  opinion  was  fully  con-; 
firmed.  Notwithstanding  all  the  ingenuity  displayed  in 
the  petition — notwithstanding  that,  I  fairly  confess,  that, 
upon  reading  the  petition,  at  first  I  was  much  inclined  to 
think  that  there  might  be  grounds  for  an  alteration  of  ih^ 
judgment,  yet,  upon  carefully  reviewing  the  whole  argu- 
ment, I  have  now  come  to  be  of  the  same  opinion  which 
I  formed  and  delivered  at  last  advising.  Upon  the  ques- 
tion of  the  discharge,  to  which  I  shall  chiefly  speak,  I 
think  it  unnecessary  to  go  into  certain  matters,  which  are 
rather  of  a  preliminary  nature,  and  do  not  enter  into  the 
essence  of  the  case.  One  of  these  is,  whether  the  dis- 
charge was  equal  or  unequal ;  whether  it  was  the  one  or 
the  other  does  not  much  affect  the  real  merits  of  the 
question ;  nor,  whether  Elizabeth  Carruthers  did  or  could 
grant  an  effectual  discharge,  not  only  for  herself,  but  for 
all  her  descendants,  whether  they  represented  her  or  not, 
which  is,  what  she  is  supposed  to  have  done  by  the  con- 
tract and  submission,  and  dedree-arbitral  following  upon 
it.  If  the  equality  of  this  transaction  is  at  all  to  enter 
into  our  consideration,  it  does  appear  to  me,  that  it  was 
a.  most  unequal  one  indeed,  if  the  meaning  of  the  parties 
was^  that  for  L.  650  Elizabeth  Carruthers  was  to  renounce 
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tor  her  and  her  descendants,  who  do  not  represent  her,  for  1912. 
trer,  the  right  to  this  estate,  whether  she  survived  her  father 
or  not.  If,  on  the  other  hand,  all  that  was  meant  by  the 
parties  was,  that  she  was  to  discharge  her  chance  of  out- 
linng  her  father,  and  to  succeeding  to  the  estate,  L.650 
was  a  fair  equivalent.  The  real  question  is,  whether 
Elisabeth  Carruthers  was  in  a  situation,  in  point  of  right, 
that  enabled  her,  in  a  legal  view,  to  grant  an  eifectual 
discharge  of  her  right  or  claim  to  the  estate,  which,  al- 
though she  should  not  survive  her  father,  would  be  bind-r 
ing  upon  the  person  who  should  be  heir  of  the  marriage 
at  the  time  the  succession  opened  by  the  death  of  the  fa- 
ther ;  and  whether  such  person  represented  her  or  not.  In 
ponsidering  this  question,  it  must  be  admitted,  that  the. 
precise  character  of  an  heir  of  a  marriage  is  somewhat  dif- 
ficult to  define.  That  this  is  the  case  is  evident,  from  the 
diiferent  accounts  of  it  that  are  given  by  our  institutional 
writers.  Some  of  them  describe  the  heir  presumptive 
as  a  creditor,  but  submodo  or  quadamtnodo ;  others  say, 
that  he  is  so  far  an  heir  and  so  far  a  creditor.  It 
appears  to  me,  that  he  partakes  partly  of  the  charac- 
ter of  an  heir,  and  partly  of  the  character  of  a  credi- 
tor«-a  creditor  under  a  contract — ^and  an  heir  expect- 
ant, having  a  spes  auccesnonis  of  succeeding  at  the  death 
of  his  father ;  and  your  Lordships  have  seen,  from  va- 
rious cases,  that  the  powers  of  t|ie  father  are  very  great 
indeed,  even  where  the  estate  is  settled  upon  the  heir  of 
the  marriage.  In  the  late  case  of  Sir  William  Cunningham, 
the  Court  were  of  opinion,  that  a  father  had  a  right  to 
Bell  the  estate,  not  from  any  necessity,  but  merely  be- 
cause he  took  the  whim  or  fancy  of  doing  it,  and  the  heir 
was  not  able  to  prevail  on  your  Lordships  to  prevent  the 
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1812.  father  from  selling ;  bo  that  if  the  heir  of  a  niarriage  b  h 
creditor,  his  rights  as  such  are  extremely  slight  indeed.  The 
heir^s  right  to  the  estate  remains  superseded  till  the  father's 
death.  It  is  no  matter  what  name  this  right  shall  get,  whe- 
ther spea  succesaionU  ovjm  credili.  It  is  no  eventual  right 
depending  on  the  heir'^s  outliving  the  father.  It  is  clearly 
a  contingent  right,  which  is  uncertain  till  the  father^s  death. 
In  that  situation  there  cannot  be  a  question  that  the  heir 
of  a  marriage  may  discharge  this  right,  in  so  far  as  it  is 
personal  to  himself;  he  may  sell  it— he  may  dispose  of 
his  own  chance  of  succession.  It  is  a  chance  personal  to 
himself,  and  nobody  has  any  right  to  interfere,  althoagh 
he  should  make  ever  so  foolish  a  bargain ;  but  he  merely 
disposes  of  his  own  chance.  The  full  right  not  being 
vested  in  him,  he  cannot  transact  or  convey  it  to  the  pre- 
judice of  the  person  who  shall  be  heir  when  the  succession 
opens  at  the  death  of  the  father.  It  is  that  person  who 
is  the  real  creditor  under  the  contract  of  marriage.  It  is 
the  heir  of  the  marriage  at  the  time  the  succession  opens 
who  alone  has  the  full  right  in  him.  He  may  do  what  he 
pleases.  The  other  persons  substituted  in  the  contract  of 
marriage  are  heirs  not  in  obligatione  but  in  deattfuUioM 
merely ;  and  therefore  when  he  survives  the  father,  he 
may  sell  the  estate,  or  ratify  any  discharge  of  his  right  to 
it,  which  he  may  have  previously  granted^  and  even  if  he 
does  nothing,  his  silence  will  be  held  in  law  as  a  virtual  ra^ 
titication  of  the  previous  discharge. 

Holding,  that  in  every  case  the  heir,  under  a  marriage 
contract,  has  but  an  uncertain  and  eventual  right  until  the 
death  of  the  father,  it  appears  to  me,  that  the  chance  of 
JBlisabeth  Carruthers  was  more  than  usually  contingent. 


/ 
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By  the  contract  1735,  tlie  estate  was  settled  upon  the   1812. 
heirs   male   of  the  marriage ;   whom  failing,  the  heirs 
^ale  of  any  subsequent  marriage ;  and  then  only  on  the 
heirs  female  of  the  first  marriage.    Elisabeth  Carruthers 
was  this  heir  finnale ;  and,  as  the  first  marriage  had  been  dis« 
solved  by  a  divorce,  it  was  impossible  that  there  could  ex*- 
ist  an  heir.male  of  that  marriage,  so  as  to  cut  her  out 
But  Mr  Carruthers  might  have  married  a  second  wife, 
and  there  might  have  been  an  heir  male  of  that  marriage; 
and  if  that  had  happened,  such  heir  male  would  have  come 
before  her ;  so  that  her  chance  was  extremely  uncertain 
and  contingent.     It  was  in  that  situation,  and  in  such  an 
uncertain  state  of  her  rights,  that  she  was  prevailed  upon 
to  enter  into  a  transaction,  by  which  it  is  alleged,  that 
fihe  gave  up  not  only  her  own  right  to  the  estate  under 
the  contract  of  marriage,  but  also,  in  the  event  of  her  pre- 
deceasing her  father,  that  of  her  child,  who  should  be  the 
heir  at  the  time  the  succession  opened,  whether  such 
child  should  represent  her  or  not.    All  that  was  giv^n  was 
Li.650.    The  sum  was  not  too  much  for  her  own  individu<« 
«1  chance ;  and  it  appeared  to  the  late  Lord  President, 
from  the  whole  construction  of  the  deeds,  ^  that  the  srbu 
ters  understood  this  to  be  the  nature  of  the  agreement, 
which  they  were  to  sanction  by  their  decree-arbitral ;  and 
certainly  it  was  a  most  reasonable  sum  in  that  view  to 
give.     I  don^t  see  sufficient  evidence  upon  the  face  of  the 
4eeds,  that  they  had  only  in  view  to  fix  what  was  an  ade« 
qiiate  consideration  for  Mrs  Elizabeth  Carruthers^  indivi- 
dual chance  of  the  estate ;  but,  knowing  them  to  be  men  of 
great  talents,  I  thltik  they  must  have  had  strong  suspicions, 
that  this  discharge  would  not  be  effectual  if  Mrs  Eliza- 
)>f th  Carruthers  did  not  survive  her  father.     But  whaf 
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181?.  cmild  the  arbiters  have  done  to  get  the  better  of  this  dif« 
ficultj  in  point  of  law  ? 

In  the  papers  there  is  a  good  deal  of  discussion,  whether 
theyiM  crediti  vests  without  a  service.  It  is  a  pretty  nice 
question,  with  regard  to  which  the  decisions  differ  a  good 
deal,— -although  there  is  some  reason  for  holding,  especi- 
ally from  the  late  case  of  Christie,  (21st  January  1806,)  a 
decision  not  noticed  in  the  papers,  that  it  does  not  vest 
even  to  the  effect  of  transmitting  without  a  service.  But 
it  is  quite  unnecessary  for  me  to  enter  into  the  point  here, 
because  this  is  not  a  question  arising  upon  the  death  of 
the  father.  It  is  a  question  with  regard  to  the  nature  of 
the  right  of  the  heir  of  the  marriage  during  the  father's  life. 

Another  question  is  much  agitated,  arising  from  a  sap* 
p03ed  distinction  between  a  discharge  and  a  conveyance. 
It  is  said  that  the  heir  of  a  marriage,  during  his  father's  life, 
^may  transact  or  discharge  his  right  to  the  estate  under  the 
contract  of  marriage,  although  he  cannot  effectually  convey 
such  right.  But  I  am  at  a  loss  to  see  upon  what  grounds 
of  law  this  distinction  is  founded.  If  the  heir  of  the  mar- 
riage has  a  vested  right  in  him,  wh^ch  it  is  said  he  has,  it 
appears  to  me,  that  he  may  do  the  one  as  well  as  the 
other.  He  may  convey  as  well  as  transact  In  every 
point  of  view,  there  is  much  more  danger  to  be  apprehend* 
ed  from  transacting  with  the  father  than  from  a  coHvef' 
ance  to  a  stranger.  Any  transaction  between  the  heir  of 
a  marriage  and  his  father  must  be  most  unequal  indeed. 
The  son  cannot  be  upon  an  equal  footing  with  the  father ; 
and  therefore  it  is  more  necessary,  that  the  law  should 
|;uard  against  transactions  between  father  and  son,  than 
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tiiatit  should  preyent  the  son  from  conveying  his  right  to  ,5*. 
the  estate  to  third  parties.  The  petitioner  has  tried  to 
make  out  this  distinction,  from  a  desire  to  get  the  better 
of  the  case  of  M'Conochie  against  Greenlees ;  but  he  has 
bj  no  means  succeeded  in  his  attempt.  No  such  distinc- 
tion is  to  be  found  in  the  papers,  in  that  case,  which  I 
have  perused.  There  the  counsel,  on  the  one  side,  main- 
tained generally,  that  the  heir  of  a  marriage  has  power  to 
convey,  transact,  or  discharge,  whether  he  survives  the 
iatiier  or  not ;  and,  on  the  other  hand,  the  opposite  coun- 
sel just  maintained  the  contrary  doctrine  as  broadly.  The 
report  dearly  shews,  that  this  was  the  nature  of  the  argu- 
ment, both  from  the  title  of  the  decision,  and  from  a  passage 
in  which  the  reporter  states,  that  the  merits  of  the  question 
pended  upon  this,  Whether  Mrs  M^Conochie,  upon  the 
dissolution  of  her  father^s  first  marriage,  became  a  proper 
creditor  to  him  in  the  provisions  stipulated  by  the  mar- 
riage contract ;  or  whether  her  interest  was  merely  an  ex- 
pectancy of  succession,  contingent  on  her  outliving  her  fa- 
ther; in  which  case,  the  conveyance  in  favour  of  her 
husband  would  be  vacated  by  her  predecease.  The  Court 
held  her  interest  to  be  of  the  last  description ;  and  there- 
fore the  assignment  of  it  to  her  husband  was  found  not  ef- 
^tual,  because  she  predeceased  her  father.  Two  or 
three  cases  are  quoted  in  the  petition  for  William  Mac- 
Conochie,  to  shew  that  discharges  of  an  heir^s  interest 
under  a  contract  of  marriage  were  effectual,  although  the 
heir  predeceased  his  father.  But  the  answer  to  these 
cases,  made  by  the  counsel  on  the  other  side^  was,  that 
in  point  of  fact,  in  all  of  these,  the  heir  making  the  transac- 
tioA  outlived  the  father;  and  from  one  or  two  passage* 
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1S12.  of  the  answers  to  that  petition,  drawn  by  Mr  David  Bae, 
it  is  distinctly  shewn  to  have  been  the  case,  by  an  accu- 
rate statement  of  the  dat^s,  which  he  must  have  taken 
from  the  papers  in  these  former  cases,  particularly  that 
of  Sinclair  of  Southdun,  which  is  reported  among  the 
select  decisions  of  Lord  Kaimes;  but  the  report  is  so 
inaccurate,  as  to  dates,  that  it  cannot  be  discovered 
from  it,  whether  the  daughter,  who  discharged  her  rights 
to  the  conquest  for  a  sum  of  money,  survived  her  fa^ 
ther  or  not.  But  from  the  dates,  as  stated  by  Mr  Bae, 
it  is  quite  clear,  that  both  the  daughters  outlived  their 
father ;  and  the  same  is  there  shewn  to  be  the  fact,  in  the 
case  of  Allardice.  These  cases,  therefore,  operate  in  fa- 
vour  of  the  respondent,  because  it  has  been  shewn  that 
in  them  the  child  survived  the  father,  and  so  made  the 
discharge  granted  by  the  former  good. 

I  am  aware,  that  there  are  circumstances,  in  which 
the  person  who  happens  to  be  heir  of  the  marriage 
when  the  succession  opens,  may  be  disappointed;  bat 
that  can  only  happen  in  the  case  of  the  succession  having 
been  set  forward  in  the  person  of  the  heir  of  the  marriage, 
and  an  alteration  of  the  destination  then  made.  I  think  it 
is  now  clearly  established,  that  the  father  may  set  forward 
the  succession,  by  disponing,  in  his  own  lifetime,  the 
estate  to  the  heir  of  the  marriage  contract.  But  that  is  a 
very  different  case  from  the  present.  When  he  does  so, 
he  gives  full  implement  of  the  contract.  When  the  estate 
is  once  vested  in  the  heir  of  the  marriage,  the  contract  it- 
self is  fulfilled,  and  at  an  end.  It  may  happen  that,  in 
the  deed  in  which  the  father  dispones  the  estate  to  th« 
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heir  of  the  marriafe,  be  may  alter  the  destination  in  the  1819. 
marriage  contract ;  or,  after  the  son  or  heir  of  the  mar* 
nage  gets  it  from  the  father,  the  son  may  alter  the  desti* 
natioD.  There  is  nothing  to  hinder  him. from  doing  so; 
because,  when  there  is  no  entail,  he  holds  the  estate  ia 
fiee  simple.  But  is  there  in  this  any  thing  contrary  to  the 
principles  that  I  have  stated  ?  Certainly  not.  He  may 
next  day  alter  the  destination,  so  as  to  bring  it  back  to 
what  it  was  originally ;  and  if  he  chuses  not  to  alter  it^ 
the  heir  who  would  otherwise  have  been  the  heir  under  the 
contract  of  marriage  at  the  time  the  succession  opened, 
may  be  cut  out  of  the  estate.  But,  is  that  any  thing  to 
the  purpose  P  If  he  does  not  alter,  then  it  is  held  that 
the  change  of  the  destination  is  his  act.  The  setting  for- 
ward  the  succession  is  attended  with  most  important  effects 
to  the  heir;  and  there  is  not  much  danger  of  this  being  often 
done,  so  as  to  give  full  implement  of  the  contract  of  mar- 
riage during  the  father'^s  life,^— I  mean,  a  fair  implement 
of  the  contract ;  for  I  can  conceive  such  a  case  of  contriv- 
ance, and  I  may  say  fraud,  between  the  father  and  the 
son,  that  your  Lordships  might  see  grounds  for  setting 
aside  a  deed  setting  forward  the  succession  in  the  person 
of  the  heir  of  the  marriage,  if  this  was  challenged  by  that 
person,  who,  had  it  not  been  for  this  contrivance,  would 
have  been  the  heir  of  the  marriage  at  the  time  the  suc- 
cession opened.  But,  in  general,  where  no  such  circum- 
stances exist,  the  setting  forward  the  succession  is  held  as 
full  implement  of  the  contract  of  marriage,  so  that  he  can- 
not be  afterwards  disappointed  of  it ;  which  is  attended 
with  most  important  consequences,  not  only  to  himself, 
but  to  others  claiming  in  his  right,  either  as  heirs  or  a^ 
creditors. 


« 
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.'?*^\  ^^^^  cannot  be  better  exemplified  than  by  the  case  of 
Trail.  In  that  cas^,  the  father,  when  he  disponed  the 
estate  to  hfs  eldest  son,  the  heir  of  the  marriage,  reserved 
his  own  liferent;  and  in  the  disposition  by  which  this  was 
done,  the  father  altered  the  destination  in  the  m'airiage 
contract,  by  calling  David,  his  second  son,  immediately 
>after  his  eldest  son  Patrick,  and  the  heirs' male  of  his  body ; 
thus  cutting  out  the  dau^ter  of  his  eldest  son.  But  was 
there  any  thing  to  have  prevented  the  eldest  son  Patrick, 
during  the  three  years  that  he  survived  his  father,  and  had 
right  to  the  fee  of  the  estate,  to  have  altered  the  destina- 
tion, and  preferred  the  heirs  female  of  hts  own  body  to 
the  heirs  male  called  by  the  disposition  just  mentioned  ? 
Nothing  whateyer.  He  might  have  done  so,  but  he  died 
without  doing  it,  either  from  carelessness  or  some  other 
csiuse,  no  matter  what.  That  the  fee  was  completely  vest- 
ed in  him,  will  appear  from  the  judgments  of  this  Court,' 
which  are  quoted  on  p.  46  of  the  petition  for  William  Car- 
ruthers,  now  before  us.  By  these,  the  widow  and  daugh- 
ters of  Patrick  were  found  entitled  to  an  aliment  out  of 
the  estate,  although  the  father,  who  had  reserved  his  own 
liferent,  opposed  this  ;  and  at  Patrick^s  death,  his  widow 
was  found  entitled  to  a  terce,  expressly  on  the  ground, 
that  the  fee  was  vested  in  Patrick.  That  being  the  case, 
the  setting  forward  the  succession,  by  disponing  the  fee  to 
the  heir  of  the  marriage,  completely  vests  the  fee  in  the 
person  of  the  heir ;  and  it  is  of  no  consequence  in  the  ar- 
gument, whether  any  of  the  subsequent  heirs  may  be  dis^ 
appointed  or  not,  they  b^ing  in  destinationej  not  in  Miga^ 
Hone, 

The  case  of  Fothmngham,  also,  was  a  case  where  there 
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was  implement  of  the  contract  by  setting  forward  the 'sue-  1819. 
cession,  and  was  similar,  in  that  respect,  to  the  case  of 
Trail.     In  the  case  of  Fotheringham,  it  is  certainly  true,, 
that  the  discharge  by  Norman  was  found  effectual ;  and  I  • 
bold,  that  the  Case,  in  which  I  was  one  of  the  counsel,  was 
well  decided.     But  there  was  no  doubt  that,  in  that  case, 
there  was  a  fair  implement  of  the  contract,  viz.  by  con- 
veying the  estate  of  Balfour  to  Alexander,  the  second  son. 
The  difference  of  opinion  on  the  Bench,  upon  that  occa^ 
sion,  arose  from  the  peculiar  nature  of  a  devolving  clause 
that  occurred  there,  but  which  does  not  occur  here.    One 
set  of  Judges  thought  that  the  clause  could  only  operate 
once ;  and  the  other,  that  it  must  operate  so  long  as  there 
was  a  younger  son  of  the  marriage  existing.     By  the  con- 
veyance of  the  estate  to  Alexander,  the  second  son,  the 
estate  was  as  much  vested  in  Alexander  as  if  his  mother 
bad  not  been  dead.    In  these  circumstances,  Alexander 
entered  into  a  transaction  with  his  immediate  younger 
brother  Norman,  by  which  he  purchased  up  any  claim 
which  Norman  might  suppose  he  had  to  the  estate  of  Bal- 
four, in  virtue  of  the  clause  of  devolution.    Norman  sur- 
vived his  father,  by  which  event  Alexander  succeeded  to 
Powrie,  and  consequently  Norman  came  thereby  to  be 
vested  in  the  full  right  to  Balfour  under  the  contract,  and 
in  virtue  of  the  clause  of  devolution,  if  not  at  an  end. 
The  ju$  superveniens  accresced  to  the  previous  discharge ; 
and  the  Court  held  the  discbarge,  granted  by  Norman  be-' 
fore  his  father'^s  death,  as  thereby  rendered  valid  and  com- 
plete. It  was  the  death  of  the  father,  and  not  of  the  mother, 
which  was  material.     The  mother  had  vested  her  estate 
in  Alexander  equally  as  if  he  had  succeeded  to  it  at  her 
de&th.    She  had  implemented  the  contract  by  setting  for^ 
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1813.  ward  the  estate ;  and,  after  having  done  so,  she  was  toJ 
tally  out  of  the  question.  No  matter  whether  Alexander 
survived  her  or  not ;  it  was  the  death  of  the  father  that 
was  alone  material.  By  his  death,  the  estate  of  Powrie 
came  also  to  be  vested  in  Alexander,  who  had  previoiulj 
got  the  estate  of  Balfour ;  and  then  it  was  that  the  clause 
of  devolution,  if  it  was  to  be  at  all  effectual,  required  him 
to  denude  in  favour  of  Norman.  When  this  took  place, 
Norman,  having  come  into  the  full  right  of  the  estate  un- 
der the  devolving  clause,  might  have  called  upon  his  bro« 
ther  Alexander  to  denude.  He  did  not  do  so,  because  he 
had  formerly  discharged  his  right,  and  thus  virtually  rati-f 
fied  the  discharge ;  and  in  that  way  the  transaction  became 
complete. 

Whether,  if  Mr  Francis  Camithers  had  disponed  th^ 
fee  of  this  estate  to  his  daughter  Elizabeth,  he  might  have 
entered  into  this  transation  with  effect,  is  not  the  ques-^ 
tion  before  us.  She  would,  in  that  case,  have  had  the  sub^ 
stantial  right  to  the  estate  vested  in  her  person,  ind^end- 
ent  of  her  father ;  and  as  she  could  not  have  been  after« 
wards  deprived  of  the  fee  of  this  estate,  upon  the  credit  of 
which  she  might  have  borrowed  money,  and  which  her 
creditors  might  have  attached,  she  would  have  be^i  much 
less  dependent  upon  her  father,  and  perhaps  might  have 
entered  into  a  transaction  with  him  for  the  right  to  the 
estate,  which  might  have  been  effectual,  although  she 
might  have  predeceased.  But  it  is  unnecessary  to  give  a 
decided  opinion  upon  this,  as  it  is  very  different  from  tfa^ 
question  now  before  the  Court. 

The  case  of  Stewart  does  throw  tbe  greatest  difficult/ 
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lipOB  diis  ease,  and  U  u  the  Only  diffiedky  thM  I  now  bare.  1813. 
If  I  saw  clettf  etidence,  tWC,  i»  thai  oase:,  the  son  reaUj 
petdeeeaseA  the  father,  I  migfat  pdrhi^  be  inclined  to  hold, 
that  that  decision,  though  a  stogie  prececleDt,  wonkt  be 
blading  upod  Us ;  ahbaagh,  as  there  is  no  argnttieiirt  ia 
the  appeal  easfe  upon  this  fdateria^  fact,  there  may  be  room 
to  doMbty  Whefher  tUs  case  of  Stewart  can  be  coanidered 
as  a  decision  ttpon  the  pbiat  of  taw  we  are  noh¥  considers* 
iBg»  MBce  it  was  not  Mk  atl  8rgaed,^'»m>  matter  from  what 
cause  this  omission  arose.  But  there  is  no  sufficient  evr- 
dence  that  the  son  did  predecease ;  I  rather  think  the  soa 
survived.  The  statements  are  contradictory ;  but,  from 
the  wh<»le  eircitmstailces,  it  is  probable  that  the  aoti  Uid 
surrire.  A  gr^at  deal  of  the  argisment  is  founded  j^n^  tbe 
fact,  of  Robert  having  made  up  a  title,  by  service  to 
his  father,  aU  which  would  have  been  downright  nonsense^ 
if  he  bad  not  stirvived  the  father.  In  the  petition  a  let* 
ter  ia  founded  upon  on  this  subject,  as  a  piece  of  new  evi- 
dence»  but  I  cannot  give  much  weight  to  that  let^r.  It 
is  written  by  one  Smith,  after  tbe  cause  was  begun.  It  is 
extremely  vague,  and  is  certainty  not  legal  evidence. 
Another  eircuihstance  b  stated,  for  the  fii^t  time,  upon  the 
authority  of  a  piassage  from  a  paper  of  hard  Tinwaid,  in 
n  subseqaent  cause,  where  it  is  aUeged,  that  Robert  died  in 
his  father^s  Itfetime.  The  learned  counsel  certMnly  states 
that  to  be  the  taeii  <^  I  believe  it  was  his  understanding 
npoa  the  subject ;  but  it  is  the  mere  statement  of  a  coun^ 
aeiy  and  therefore  no  evidence.  The  contrary  ss  just  as 
dearly  stated  by  Lord  Craigte,  in  the  case  of  Fotbefing»- 
ham,  and  no  answer  is  made  to  it  by  the  late  Lord  New- 
ton, elcept  that  it  did  not  appear  from  the  pajien?  in 
Stewart's  case  how  the  fact  really  stood.    Thi?  ia  ate 
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1812.  worthy  of  notice,  that  in  as  far  as  regards  the  principal 
part  of  the  lands,  there  was  implement  of  the  contract  of 
marriage.  The  lands  of  Burgh  were,  hj  the  deed  of  the 
father,  conveyed  to  Robert,  the  heir  of  the  marriage,  and 
then  there  was  a  transaction  between  Robert  and  his 
younger  brother.  There  could  be  no  objection  to  the 
transaction,  in  so  far  as  related  to  the  lands  thus  set  for- 
ward into  the  person  of  Robert,  because  the  contract  of 
marriage  quoad  these  was  fully  implemented  and  exhaust- 
ed. But  there  are  certain  other  lands  that  were  not  set 
forward,  and  Robert  ako  transacted  with  regard  to  them. 

The  contract  of  marriage  1708,  if  not  prescribed,  was 
im  effectual  entail  at  least  to  the  lands  of  Dormont,  whidi 
belonged  to  the  huslband,  but  I  doubt  whether  it  contain* 
ed  a  valid  entail  as  to  the  lands  of  Winterhopehead  which 
belonged  to  Mary  Bell  the  wife,  there  being  only  a  gene- 
ral reference  to  the  limiting  clauses  in  a  prior  part  of  the 
deed,  and  even  that  reference  not  very  distinct.  But  it  is 
unnecessary  to  go  much  into  this,  as  it  is  clear  that  the 
contract  itself  is  prescribed.  It  has  fallen  both  under  the 
positive  and  the  negative  prescription.  I  did  not  clearly  see 
at  the  last  advising  whether  the  positive  applied,  and  my 
argument  was  chiefly  directed  to  the  negative;  but  I  now 
clearly  think  it  has  fallen  under  both  the  positive  and  the 
negative  prescription.  No  title  was  made  up  under  the 
contract  1708,  which  remained  a  latent  deed.  Thedesti- 
jiation  in  it,  which  was  to  heirs  male,  was  altered  by  Fran- 
cis Carmthers^  contract  of  marriage  in  1735* 


In  1736,  Francis  took  a  charter  to  himself,  his 
and  assignees^  and>  in  1740,  he  completed  unlimited  titles 
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to  the  whole  lands.  There  was  afterwards  another  *unli-  1819. 
uited  title  in  the  1759,  hj  which^  after  the  transaction  with 
hia  daughter,  Francis  settled  the  estate,  failing  heirs  male 
of  huown  body,  upon  his  brother  William  and  the  heirs 
;aale  of  his  body ;  but  even  this  destination  was  diiferent 
irom  thai  in  the  contract  1706.  Besides,  did  he  give  the 
estate  to  these  heirs  under  an  entaU?  No  such  thing. 
The  estate  was  disponed  in  fee  simple  to  them ;  and  is  it 
possible  to  say,  that  because  Francis  called  in  that  deed 
a  series  of  heirs  somewhat  similar  to  those  called  in  the 
contract  1708,  there  was  any  thing  done  thereby  to  pre- 
.rent  the  operation  of  the  positive  prescription  upon  the 
janlimited  title  previously  made  up  in  1 736.  It  is  true  that 
he  exp^e  a  service  as  heir  of  provision  under  the  contract 
1706.  But  why  ?  Because  it  was  the  only  way  by  which 
he  could  make  up  a  title  to  the  lands  of  Winterhopehead, 
which  lands  howeVer,  as  alreiady  siated,  could  not  be  held 
as  entailed^  even  if  the  contract  1708  was  not  prescribed. 
Butsupposing  the  entail  valid  quoad  these  lands,  did  Francis 
acknowledge  that  entail  by  expeding  this  service  ?  No 
such  thing;  for  he  immediately  after  made  up  a  title,'  in 
feesimple,  by  taking  the  charter  1736  to  heirs  and  assignees. 

4 

The  estate  has  been  helc^  on  thrlee  unlimited  titles 
since. 

The  positive  prescription,  therefore,  has  run  upon  the 
charter  1736,  and  even  on  the  c(isposition  1759. 

It  is  of  no  consequence  that  Francis  died  in  1773,  for 
his  brother  William  continued  to  possess  the  estate  oh 
unlimited  titles ;  and  it  is  of  no  importance  whetheir  h^ 
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Was  the  heir  who  would  have  succeeded  hj  the  contract 
1708,  for  be  took  the  estate  under  the  fisposition  1759^ 
e3:ecuted  by  Francb. 

WilKam  was  served  heir  male  of  provisioB  tcr  his  bro- 
ther Francis,  under  the  deed  1759,  and,  therefore,  he  be- 
came bound  to  fulfil  his  acts  and  deeds,/ one  of  which  was 
to  make  good  the  provisions  of  his  contract  of  marriage 
1736. 

If  Francis  could  not  have  pleaded  the  entail  I7M 
against  his  own  contract  of  marriage,  neither  could  Wil- 
liam who  represented  him.  Of  course  the  present  d^ 
fender,  his  son,  is  equally  debarred  from  challenging. 

LORD  GILLIES. 

« 

It  is  not  necessary  to  enter  minutely  into  the  history  of 
the  case,  which  has  already  been  generally  stated,  and 
cannot  aifect  the  merits,  since  it  is  of  importance  only,  in 
so  far  as  regards  the  equality  or  inequality  of  the  transac- 
tion. The  transaction  is  not  challenged  as  unequal  or  un- 
just, but  as  having  been  entered  into  by  one  who  had 
no  power.  It  is  certainly  out  of  place  for  us  to  consider, 
whether  a  transaction,  challenged  upon  this  legal  ground, 
was  in  itself  fair  or  unfair.  But  I  am  afraid  it  is  impos- 
sible for  Judges  in  such  cases  to  avoid  allowing  such  cir- 
cumstances to  enter  to  a  certain  extent  into  their  consi- 
.deration ;  nor  can  I  help  thinking  that  this  has  happened 
in  the  present  case,  and,  therefore,  it  may  be  proper  to  say 
a  few  words  upon  the  history,  in  so  far  as  it  affects  tbe 
fairness  of  the  transaction.     In  .1708,  an  effectual  entail 
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liare  tucceeded.     In  I79Q,  Mr  Carmikers  married  Miss 
Maxwell^  and^  in  17SS,  be  exeented  a  post-nuptial  cooitrao^ 
hj  whieh,  disregarding  the  entail,  he  settles  the  estate  on 
his  heirs  nsale  of  that  maniage ;  whom  failing,  on  the  heirs 
male  of  any  subsequent  monriage  ;  and,   lastly,  on  the 
heirs  female  of  the  first  marriage.      Then    he   makes 
Uf  his  titles  on  the  contract  1706,  though  he  disregarded 
the  entail  cont«ned  in  it.     The  estate  in  point  of  &nn 
VBS  Tested  in  him,  in  fee  simple,  though  he  was  bound  by 
the  entail.    In  1740,  be  brought  the  process  of  divorce, 
ia  which  he  was  successful,  and  nothing  more  was  heard 
of  the  matter  until  the  year  1759,  when  a  child  appears, 
declaring  herself  to  be  the  daughter  of  Mr  Camithers,  and 
Jbriags  an  action  which  ends  in  the  submission  and  decree- 
arbitral.     The  object  of  Mrs  Routiedge  was  to  enforce,  in 
all  its  parts,  the  contract  against  her  father.     What  were 
her  daims  ?    Her  chdms  were  the  estate  of  Doraoont  if 
there  was  no  male  issue,  or  L.  1000 ;  she  had  no  imme-    . 
idiate  claim-— she  could  not  possibly  have  an  immediate 
claim  to  the  estate  of  Dormont,  because  her. father  was 
alive,  and  if  he  had  heirs  of  any  subsequent  marriage  they 
would  succeed ;    neither  could  she  have   any  immediate 
claim  to  the  L.IOOO,  because  it  was  only  payable,  in  the 
event  of  there  being  sons  of  a  second  man*iage ;   and  at 
that  time  her  father  had  not  entered  into  a  second  mar- 
riage.    Now,  under  these  circumstances,  she  entered  into 
a  contract,  and  the  arbiters  gave  effect  to  it,  by  finding, 
that  «he  was  to  receive  payment  of  a  certain  sum,  and  to 
grant  a  discharge,  full  and  ample,  of  all  her  claims  under 
the  marriage  contract.     Sure  I  am,  that  in  this  there 
seems  to  me  nothing  unfair ;  for  if,  on  the  one  hand,  she 
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1818.  had  only  L.IOOO  subject  to  the  conditions  of  death,  of 
male  children  on  the  part  of  her  father,  L.  660  was  a 
311m  much  more  valuable  than  L.  1000  depending  upon 
these  contingencies;  on  die  other  hand,  she  had  the 
eventual  right  to  the  estate,  and  I  praj  your  Lordships  to 
observe,  that,  besides  the  uncertainty  of  her  ever  succeeds 
ing,  there  lay  other  objections  to  the  claim,  which  appear 
to  me  utterly  insuperable,  and  which  rendered  her  claim 
of  no  value  whatever.  Mr  Carruthers,  in  the  eye  of  the 
law,  was  no  doubt  her  father,  but  he  believed  that  she  was 
not  his  child.  She  was  indeed  a  child  forced  upon  him-^ 
his  child  by  law  but  not  by  nature ;  nor  was  she  the  child 
of  his  affections ;  and  a  father  90  situated,  might  turn 
fairly  told  such  a  child,  ^  If  I  am  not  at  liberty  to  dispose  of 
the  estate  to  those  whom  I  believe  to  be  my  natiiral  heirs^ 
I  will  give  it  away  during  my  lifetime :  I  will  sell  it,  and 
purchase  an  annuity  with  the  price :  I  will  be  at  pains  to 
preserve  the  estate  for  those  who  have  a  natural  right  to 
it ;  but  I  will  allow  myself  every  indulgence,  and  be  put 
to  no  inconvenience  for  you^  for  whom  I  have  no  natural 

predilection,^ 

* 

There  is  another  consideration  to  be  attended  to.  It 
has  been  justly  observed,  that  the  entail  1708  is  noir 
prescribed;  but,  certainly,  prescription  had  not  run  against 
it  in  the  year  1759,  and  Mr  Carruthers  might  then  have 
said,  <  I  will  ipake  up  titles  under  this  entail^  or  contrive 
to  take  siich  other  measures  as  will  give  effect  to  it,  an^ 
then  your  claim  is  good  for  nothing.^  It  is  said,  thatthjs 
was  overlooked,  and  that  the  arbiters  did  not  attend  to 
the  contract  1708.  If  that  were  tnfe,  it  would  folloir» 
that  Mr  Carruthers  was  taken  advantage  of.    But  I  don]t 
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UStvt  that  the  contract  was  OYcrlooked.  I  believe  it  1812. 
was  fuUj  in  the  view  of  the  arbiters^  that  they  took  every 
drcumstaiice  into  their  consideration,  and  that  they 
Ihooght  the  contract  made  by  their  advice  was  a  fair,  just, 
and  equal  arrangement.  She  relinquishing  for  herself 
and  her  heirs,  all  claim  under  the  contract  of  marriage^ 
and  he  paying  down  the  money.  It  is  said,  that  this  was 
merely  an  agreement  between  the  parlies,  to  which  the 
arbiters  gave  effect  in  point  of  form.  But,  I  conceive  it 
to  be  contrary  to  the  duty  of  any  advocate  at  this  bar,  to 
sanction  an  unfair  contract  between  any  parties.  I  have 
been  taught  to  regard  the  memory  of  the  arbiters  in  thia 
matter,  in  a  very  different  light.  It  is  impossible  to  be- 
liere,  that  they  could  ever  have  sanctioned  such  a  trans- 
action. What  they  understood  to  be  the  effect  of  it 
is  clear.  In  so  far  as  regards  the  estate  of  Dormont 
they  left  Mr  Carrutbers  at  liberty  to  dispose  of  it  as  he 
thought  proper,  and  accordingly  we  find  them  imme- 
diately afterwards  advising  him  to  dispose  of  it  to  his 
own  heirs.  If  they  had  doubted  as  to  the  validity  of  the 
discharge^  is  it  possible  that  they  would  have  given  such 
advice  to  their  clients  ?  If  they  had  dou))ted,  they  would 
have  told  Mr  Carruthers,  that  in  order  to  make  matters 
sure,  he  should  recur  to  the  former  entail,  and  prevent 
any  daim  on  the  part  of  this  lady.  They  however  gave 
no  such  advice,  and  the  only  inference  from  that  is,  that 
they  thought  this  discharge  effectual,  in  so  far  as  re*: 
garded  the  estate  of  Dormont  and  the  L-IOOO,  But  al- 
though these  were  the  views  of  the  arbiters  as  to  the  fair-r 
ness  and  justness  of  the  transaction,  yet,  a?  I  have  already 
said,  it  is  not  challenged  upon  any  of  these  groiwds.  It 
js  d^allenged  upon  grounds  purely  legal.    The  discharge 
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181SL  ^  te  iliis  ii  now  effiMtuol,  «d  Ail  tliat  we  Iiaf«  anjr  coba 
oern  vvith,  h  its  legal  efiisct.  lYik  gi«es  ma  to  a  qiie»< 
tion  of  law,  whicb  bas  notliiiig  to  4I0  willi  the  ^equaii^  or 
uieqAiality  of  ti^e  traD«action.  TUs  faettion,  ikough  an 
important  ooe,  does  appear  to  me  to  be  atteaiied  with 
Uttle  disunity,  Tbe  geaeral  priMiples  of  oar  low  ea^ 
eourage  eommerce,  and  CBV-onr  the  free  iise  ef  ereiy 
subject,  and  of  eteiy  palrimenial  right  and  iaterest  el 
every  kind.  Whatever  fetters  property,  whatever  fetters 
any  one  in  the  use  of  property,  or  of  any  ^ort  of  patrimo- 
nial right  or  subject,  is  discouraged  by  fmr  law ;  and 
wherever  I  am  told,  that  a  patrimonial  right  belongs  to 
any  individual,  I  hold  tliat  it  is  in  his  power  to  dtqxise 
of  it;- to  discharge  it,  or  to  transact  it  in  any  w^ythat 
he  thinks  proper,  unless  he  is  prevented  by  any  existing 
law,  statute,  or  train  of  decisions,  rendering  it  illegal  at 
common  law.  The  patrimonial  right  here,  is  tlie  ju$ 
crediti  spts  suceesnonts,  or  whatever  else  it  may  be  called. 
It  is  the  right  of  an  heir,  under  a  contract  of  marriage, 
to  succeed  to  the  estate  which  forms  the  subject  of  it 

Is  there  any  thing  in  our  law  which  say^s  that  this  right 
shall  not  be  the  subject  of  compromise  ?  *  I  have  never 
heard  of  such  a  law.  I  conceive  that  a  person  holding  a 
JUS  creiiti  is  entitled  to  dispose  of  it  in  any  way  that  he 
thinks  proper.  His  right  to  dispose  of  it  is  just  as  fall 
and  ample  in  his  person,  -as  his  right  to  dispose  of  any 
estate  of  which  he  is  the  absolute  proprietor.  He  can  on- 
ly sell  it  tantum  et  tak  as  it  stands,  subject  to  the  condi- 
tion under  which  he  himself  holds  it,  that  he  ahaH  sur- 
vive his  father.  That  condition  accompanies  the  sale, 
Imd  if  he  can  sell  it  to  a  third  party^  subject  to  that  con^ 


iitipB,  tm  h9  sat  gmnt  a  SaebBBPg/^  to  tke  Ibdierf  iei2. 
if  W  db««  grant  a  ditriMrge  to  thft  fiitlier,  the  eon- 
ditioil  FAoifilNQSf  becoHse  it  19  a  coodBtion  in  fiiTovr  4£ 
the  father*  Tht  Mker  b  eatitfed  to  ware  the  oonditmiy 
ami  no  o&bt  party  e$n  waie  iL  But  the  fcther*«  <*qii9eBt 
hfiog  giren  to  the  ion's  4eeJl,  the  eonditieo  flies  eff 
Thk  enwdiiaon  is.  that  which  aboe  0taads  in  Ae  waj  oF 
the  aoa's  dbeolati^aight;  and  tkispi»piMitita  beeoanes  pei>* 
fiaedj  dear,  ishaa  ii  is  admitted  Ifaat  the  fatbo^  anay  ««- 
tidpale  -die  sueeeMioxi.  What  does  be  do  then?  He 
wavies  this  Apndiiion  which  he  is  entftied  to  do,  and  when 
the  flOD  discharges  the  father,  the  conditioa  is  at  an  eiid^ 
The  father  is  the  endkor  in  the  obligetion,  and  the 
coaditieii  which  would  have  rendered  the  eonTejanee 
loeffeetaal  m  favour  of  any  third  party,  does  not  stand 
|B  the  way  of  a  dkcharge  to  him.  By  his  aeoepting  of 
the  dtsohar^  the  traasaction  reemsts  eomplete  effect. 
That  the  fiather  ean  graat  qiecific  implenient  to  the  son, 
is  admitt^  on  aU  hands,  and  was  the  elear  opit^ion  of  the 
kte  Lord  President  of  this  C^wrt,  who  had  a  very  differ- 
ent Tiew  from  me  of  the  result  of  this  case.  But  biassed 
as  I  4un  Bwre  I  aati  tn  favour  of  any  opinion  of  his,  still 
I  am  bound  to  fsna  and  to  he  guided  by  my  own  opinion, 
and  I  can  haire  no  hesitation  ia  differiag  from  him,  Yirhere 
{  de  so  upon  dear  grounds.  But  ercnhe  stated  disftinct* 
Ij,  that  if  the  father  conveyed  the  estate  dunng  his  own 
1]&,  to  the  heir  of  the  marriage,  the  eontract  was  thus 
extingaisbed,  and  at  an  end.  Now,  what  did  or  could 
this  proposition  rest  upon  but  this,  that  the  condition  of 
the  son'0  Burriranoe  was  a  condition  that  the  lather  him* 
adf  wsas  entitled  to  mnounoe.  He  renoufidng  this  condw 
tioa,  the  estate  heosdues  the  absolute  property  ct  the  heif 
&i  the  oiaiTia|ft>  aQd  the  oontraot  is  at  an  end*    And  vrhf 
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1812.  but  because  these  parties  agreed  to  do  so.  In  what  respeci 
does  this  difGer  from  the  discharge  of  a  daim  granted  b^ 
the  son  to  the  father  f  And  what  does  the  right  of  the  fa* 
ther  become,  but  the  absolute  right  to  the  estate  ?  If  a 
conveyance  to  a  third  party  is  good^  but  for  that  condi- 
tion, a  conveyance  to  the  father  b  good^  notwithstanding 
the  condition.  How  can  this  be  true,  but  because  the  fa* 
jther  waves  his  right,  and  puts  an  end  to  the  condition 
.the  moment  he  is  a  party  to  the  transactimu  It  is  said 
that  the  contract  is  not  implemented  in  favour  of  the 
subsequent  heirs,  but  it  is  clear,  that  no  implement  dap» 
ing  the  father^s  life  to  the  eldest  son  would  be 'imple- 
ment to  them.  This  would  be  no  answer  to  those,  if 
there  be  any  such,  who  maintain  that  specific  implement 
in  the  father^s  life  is  insufficient ;  it  is  sufficient  in  my 
view  of  the  question.  The  case  may  be  put  in  this  way— « 
whether  the  provision  of  a  marriage  contract  is  not  an 
obligation  in  which  the  father  is  the  debtor,  and  the  eld- 
est son  the  sole  creditor.  That  this  is  the  case,  I  think 
clearly  results  from  the  {»*oposition  which  is  admitted  on 
all  hands,  viz*  that  implement  by  the  father  to  the  son 
puts  an  end  to  the  contract.  But  how  could  implement  ta 
one  who  is  not  the  full  creditor  extinguish  the  obligation? 
If  the  son  is  not  the  full  creditor,  could  implement  to  him 
put  an  end  to  the  contract  ?  I  confess  I  am  not  able  to 
follow  or  comprehend  the  contrary  doctrine*  When  it  is 
said  that  the  contract  will  be  extinguished  by  specific  im- 
plement to  the  son,  can  I  infer  any  thing  from  this,  but  that 
the  son  is  the  full  creditor  in  the  obligation  ?  And  if  this 
\ie  the  case,  then  it  follows,  that  the  son^s  discharge  upon 
what  he  chuses  to  hold  sufficient  implement  must  be  ef<* 
fectual ;  he  is  the  full  creditor,  and  the  discharge  has,  and 
pust  have  the  same  effect  as  a  discbarge  upon  specific  im* 


ftement ;  for  who  is  entitled  to  judge  of  wkat  is  sufficieiii  1818L 
implemeiit  but  the  creditor  in  the  obligation  ? 


It  is  said,  that  this  discharge  was  only  granted  by  the 
lady  herself,  and  does  not  affect  the  claims  of  her  heirs  i 
bat  if  this  be  so,  the  nature  of  the  transaction  was  totally 
laistaken  by  the  learned  furhiters;  and  the  transaction, 
as  to  Mr  Carmthers,  was  most  unjust  and  iniquitous. 
Jf  all  that  he  obtained  was  a  surrender  of  her  personal 
claim  merely,  and  not  that  of  the  other  bars,  he  met  with 
gross  injustios.    I  am  clear^  however,  that  this  was  not 
the  meaning  of  the  arbiters.    I  should  be  glad  to  know 
where  there  is  any  evidence  to  shew  that  it  was.    And 
here  I  must  refer  to  the  able  statements  contained  in  the 
petition ;  for  it  appears  to  me  incomprehensible,  that  a 
.creditor  discharging  the  obligation  does  not  extinguish  it. 
She  was  full  creditor-- 4(ole  creditor,  and  by  her  discharge 
the  claim  is  at  an  end.     Is  not  the  debtor  liberated,  and 
the  obligation  eictinguished  by  such  discharge  ?    The  dis* 
^charge  did  not  convey  the  estate,  but  it  discharged  the 
only  claim  that  lay  agaiiist  it  in  the  person  of  Mr  Cap- 
Tuthers,  an.d  lef(  him  at  liberty  to  convey  it  to  whom  he 
thought  prpp^.     The  discharge  is  not  founded  on  as  a 
conveyance  of  the  estate,  but  as  a  discharge  of  the  only 
burden  under  which  he  held  it.     She  discharges  what  she 
could  take.  And  what  could  she  take  ?  She  could  take  the 
whole  estate  of  Donnont  if  the  father  chose  to  give  it  to 
her.    But  the  pursuer  seems  to  argue,  that  the  heir  had 
no  ju$  crtditij  but  only  a  spes  succeasiwiB^  which  all  thfe 
subsequent  heirs  had  in  like  manner ;  and,  therefore,  that 
he  cannot  deprive  them  of  that  right    But,  if  he  cannoft 
effectually  discharge  it^  how  should  the  father  huve  it  w 


mS  Ida  fower  ta  tmi^tttmi  gk^e  Ml  «iieet  t»  U  dturing  int 
life  ?  For  if  die  9011  <;anfi(»t  diflcfaarge  it,  so  neither  caa 
the  father  give  effect  to  it  during  his  life.  It  is  plaioi 
tkat  iAei«  must  be  soisething  Wkore  tliaa  a  epea  suteeBsumu, 
Thiekeir  is  j«st  the  proprietor  of  the  ^state^  subject  to  the 
condfiioa  that  he  «liaU  swrvive  his  father.  This  right  he 
majr  seii ;  and  as  he  maj  fietl  he  nay  effe^tualljr  dKscharge. 
It  k  said,  tliat  if  there  is  a  jus  crediH  in  the  heir,  there  is 
also  a  jus  credhi  in  the  yti^nnger  children.  But  this  11 
against  the  admitted  rvleef  law,  that  the  &ther  maj  cea* 
vert  the  JUS  credit  of  ihe  heir  into  an  absoiute  right 
wf  property  i  m  eoosequenee  of  which  their  spet  sueees^ 
wisms  is  entirely  at  an  end.  It  is  said,  that  a  conveyance 
would  not  be  good  if  granted  by  the  son  during  Iw 
fetfaer^s  life.  But  this  is  entirely  a  mistake.  It  is  not  ii 
oonsequenoe  <^  the  right  of  the  subsequent  heirs  to  chal- 
lenge such  a  conreyance,  that  it  would  be  ineflRsctnal,  be- 
cause tiie  condition  never  takes  eilect,  nnder  which  the 
estate  was  to  become  his  property.  Tfie  conveyance^ 
Airing  die  father''s  life,  is  ntteriy  ineffe^tval,  if  the  child 
^Hio  grants  it  pred|;oeases  the  fadier,  but  not  otherwise 
Suppose  Mrs  Routledge  had  never  had  a  chfld,  but  had 
^  l>een  the  only  heir.  She  conveys  her  right ;  but  prede- 
ceasing her  father  the  conveyance  €^Kk  to  the  ground,  not 
in  ooBsequence  of  any  right  supposed  to  belong  to  the 
9«bsequ«3t  heirs  of  the  marriage,  but  because  the  heir 
^conld  only  convey  what  he  had  a  right  to ;  and  he  had 
4only  a  right  to  mieceed  in  case  of  his  surviving  the  father, 
^ffhe  title  to  a  third  party  wonld  be  effectual  if  the  father 
%ad  joined  in  die  conveyance ;  and  it  is  only  ineffectual 
%ecause  it  was  contrary  to  the  condition  under  whtch  the 
*Tielr  holds  the  estate.    The  decisions  strongly  confirm 


Ibk  Ttew.of  die  matter.  The  case  of  Stewart  is  exactly  t&l% 
ia  point,  waiem  upmi  tke  BuppCMition  that  tke  sob  outlived 
fte  father.  It  appeaci  ta  me^  froao^  the  eridence  Copied 
by  the  appeal  cases,  and  the  argainents  ef  the  parties^ 
that  the  father  surviyed  the  son ;  and  I  cannot  disregard 
the  ether  ciicnntaiiee  founded  on  bj  the  petitioner,  viz. 
tkf  arerment  made  in  the  case  of  £bhieshiels,  that  the 
father  did  survive.  It  is  said,  that  this  is  of  no  avail) 
more  than  the  opposite  allegation  which  is  made  in  the 
ease  of  Fothenngham.  But  the  two  things  are  verj  dif- 
ferent. The  anertioo  ia  the  case  of  Elsbieshiels^  y»BB 
ittde  at  the  fiatance  of  only  eight  years  after  the  Caet  t 
wlttrcas^  itt  the  case,  of  Powrie,  it  was  sixty  years*  Supb 
pose  a  qaeatAam  had  occurred  here,  as  to  which  of  tfao  par<i 
tiessorvived,  as  in  the  Fotheriagham  case,  eouM  there  be 
•ay  doubt  of  the  £act  ?  Could  vt  be  held  that  any  respecio 
aUe  eouAsel  would  have  given  as  inaeeurate  statement 
upon  tha^  subject  ?  The  £act  must  have  been  well  fcuown 
to  the  Judges  in  the  ease  of  Elshieshieb.  The  other 
cases  strongly  support  the  general  doctrme;  and,  upon 
the  whrie,  I  am  most  cle^y  for  sustaining  the  de* 
iencea. 

LORD  CRAIG. 

(PAOM  NOTKS  FVRniSHBD^  EV  KB  I^OESMIF.) 


and  doubtful  case.  Spoke  to  it  at  large  whea 
brmerly  before  the  Court  Will  not  again  resume  it  at 
length,,  after  so  much  has  been  said^ 

Doubt  if  there  is  ground  sufficient  for  altering  the  in# 
terioctttor. 
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1818.  WitK  regard  to  the  decree-arbitral,  I  have  no  iddi 
that  the  arbiters  had  the  matter  of  fluccesnoii  in  their  view* 
They  only  pointed  out  the  manner  in  which  the  agreement 
^as  to  be  carried  into  execution. 

.  As  to  the  entail  1708, 1  shall  not  enter  into  any  diacui^ 
0ion  with  regard  to  it ;  because  I  think  it  has  incurred  the 
negative  prescription. 

.  The  great  difficulty  in  the  dause  appears  td  me  to  be 
with  regard  to  the  effect  of  the  discharge^  Upon  this  I 
remain  of  the  opinion  I  originally  formed.  I  think  thsft 
Elizabeth  Carruthers  was  not  in  a  situation  to  bind  her-f 
self  by  such  a  deed  ;  and  that  her  representatives  are  eih 
titled  to  reduce  it.  She  was  a  minor  when  she  granted 
it ;  without  a  friend,  and  deserted  by  her  father ;  she  had 
only  a  right  of  succession,  or  expectancy,  attended  with 
uncertaiuty  ;  she  had  only  an  eventual  right,  which 
might  or  might  not  have  accrued  to  her.  It  would  be 
danirerous  to  sustain  a  discharire  in  such  a  situation.  It 
might  be  attended  with  very  ill  conseq^eoce,  if  U  w» 
not  to  be  set  aside. 

*  ■ 

As  to  the  decisions  referrecl  to,  they  do  not  affect 
the  case;  because  in  them  the  father  had  predeceased. 
The  only  case  where  this  is  doubtful  is  that  of  Bor^ ; 
tod  even  there,  there  is  an  lincertaiinty.  And,  upon  the 
whole,  considering  the  obscurity  in  this  case  that  it  is  not 
reported,  and*  that  there  is  nothing  printed  but  what  is  in 
the  appeal  cases,  I  do  not  think  that  it  is  a  sufficient 
l^routtd  for  altering  the  interlocutor  under  review^ 
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LORD  PRESIDENT  (Hope  ) 

At  this  hour  of  the  day,  if  it  had  appeared  that  thi^ 
caw  could  be  decided  bj  a  clear  majority,  I  should  have 
refrained  from  doing  more  than  just  expressing  the  result 
of  mjr  opinion.    But,  as  I  perceive  that  this  day  the  case 
will  not  be  decided  at  all,  I  am  afraid  it  becomes  my  duty 
to  the  parties  to  make  them' fully  aware,  as  shortly  as  I 
can,  of  the  grounds  on  which  it  proceeds.     I  was  a  total 
stranger  to  this  case,  from  sitting  in  the  other  Division, 
until  I  sat  down  to  read  these  papers.     But  I  had  not  ad- 
▼aticed  ten  pages  in  Mr  Clerk^s  petition  before  I  saw  the 
difficulty  and  nicety  of  the  question,  and  that  it  would  be 
impossible  to  reconcile  your  Lordships^  judgment  to  those 
of  your  predecessors.  It  so  happened,  however,  that  though 
I  was  a  stranger  to  this  individual  case,  I  was  no  stranger 
to  the  nature  of  the  question.    I  was  counsel  in  the  Fother- 
iflgham  case,  on  the  losing  side,  and  I  believe  I  was  not 
quite  convinced  at  first  of  the  soundness  of  the  judgment, 
though  I  have  since  become  satisfied  that  it  was  right ; 
and  whether  I  were  so  or  not,  yet,  sitting  here,  I  am 
bound  to  hold  that  it  was  well  decided.     According  to  the 
light  in   which   the  Fotheringham  case  struck   me,    I 
thought  the  facts  and  the  law  on  both  sides,  on  the  first 
branch  of  that  case,  were  decisive  of  the  present,  without 
regard  to  the  discharge  at  all.     It  was,  however,  witli 
great  pain,  that  I  found  this  to  be  the  current  of  my  own 
ideaa,  when  it  was  contrary  to  an  almost  unanimous  judg- 
ment of  your  Lordships,  fortified  by  the  opinion  of  the 
great  man  who  lately  sat  here.    But  the  agents  in  the 
case  did  most  properly  fonujih  me  with  notes  of  his  opi- 


1818;  nion,  revised  by  himself;  so  that  I  had  the  benefit  of  all 
the  leading  arguments  on  wikh  be  founded*  But,  in  the 
first  place,  your  Lordships  will  observe  that,  even  with 
l^gard  to  him,  it  wto  an'  O^iniofk  8iA»j<iet  to  iteeoMidera- 
tion— -subject  to  the  efieet  ol  the  future  vguiu^t  of  th< 
Teclainuiig  peti4ioi»;  and  if  I  can  form  any  confiqpdoil 
whatever  of  what  would  be  likely  to  pais  in  the  ndfldb  of 
otl^rsf  by  what  has  passed  in  my  own,.  I  «ti  penaaM 
that  hia  Lc^rdship  would  have  seen  caose  to  ahcr  it  It 
is  impossible  to  give  too  great  praise  to  the  papers  efi 
both  sides« 

r 

There  was  aaothei^  thing  which  strudc  me  on  rea^tg 
the  opinion  I  hove  alluded  to.    From  the  whole  strain  and 
scope  of  the  speech,  it  appears  thst  the  learned  Judge  bad 
formed  his  opinion  under  a  strong  persuasion  tiiat  there 
was  fraud  and  villainy  in  this  transaction;    And*  I  need  saj 
BO  more,  I  think,  to  sati9fy  your  Lordships  that,  with  that 
persuasion,  it  was  hardly  possible  for  him  to  form  an  unUas* 
sed  opinion.     It  is  clear,  from  the  whole  of  bis  speech,  thst 
he  had  entertained  .a  most  rooted  and  decided  opinion  Ad 
this  transaction  was  a  piece  of  great  oppresBion  and  crod- 
ty  on  the  part  of  the  father,  and  of  injustice  suffered  oi 
the  part  of  the  child ;  but  so  £ar  as  I  l(2oked  for  law  or 
principle  in  his  argument,  I  never  heard  one  of  lis  that 
carried  less  conviction  to  my  mind^     It  was  welt  observ* 
ed,  that  it  is  hardly  possible  for  us  to  divest  ojirseivesola 
certain  bias,  according  as  a  transaction  strikes  us  in  <Kf- 
ferent  lights ;  but  it  so  happens,  that  dthough  I  hope  I 
have  as  indignant  feelings  as  he  or  any  man  can  have  i< 
such  cases,  yet,  in  point  of  evidence,  when  I  review  the 
transaction,  I  do  not  see  it  xa  that  light  ^Tbat  it  woaM 
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ie  unequal  now  is  yeiy  true ;  in  the^rgt  plaoe,  beceuse   1818. 
th(  estfttc .  18  greatly  increased  in  value^  and  her  right  (o 
it  is  ttoff  oertata.     In  the  next  jiiace,  the  deed  1708  is 
now  pneacrilied,  and  every  consideration  that  entered  into 
the  minds  (^thefarties  mt  the  time,  is  now  totally  cfaang* 
ed  -  B«t  look  at  the  tmnsaction  At  the  moment,  and  who 
were  the  parties.     The  parties  to  be  sure  were  a  gentie- 
laan  calling  himself  Francis  Carruthers  Esquire  of  ^  Dor* 
moat,  but  who,  in  the  other  end  of  the  island,  would  jvst 
have  been  caiied  a  yeoman,  on  the  one  hand ;  and,  on  the 
other  hand,  his  daaghter,  for  so  i  am  bound  to  hold  her, 
protected  by  her  hudMutd,  the  son  of  a  yeoman  like  him« 
«elf.     So  that  whatever  injustice  had  been  formerly  done 
to  his  wife,  at  least  he  couM  now  see  justice  done  to  hei^ 
ttid  his  children.     These  people  come  down  here,  not  an* 
der  the  influence  of  fiUai  affection ;  they  come  down  wag- 
ing open  war  with  the  father,  determine  to  assert  their 
rights ;  andf  under  whose  auspices  ?    Under  the  auspices 
of  Mr  £wart,  a  most  honourable  man,  whose  name  was 
used  to  render  matters  more  smooth  between  near  rela- 
tions*   Vfitk  concurreneej  and  under  the  auspices  of  Mr 
Ewart,  as  honourable  a  man  as  ever  existed^  who,  to 
serve  these  young  people^  advances  money  to  them,  the 
affair  is  adjusted.    And  what  assistance  does  he  procure 
to  Uie  parties  ?     The  best  that  this  bar  afforded  at  th^ 
time.     Accordingly  an  action  is  brought  for  implement 
of  the  contract  of  marriage^  which  the  parties  had  an  un^i 
doubted  right  to  l»ing,  and  in  which  your  Lordships  must 
have  given  a  decree.    But  what  decree  could  she  have  oIm 
lained  P     Your  Lordships  would  have  told  her^  we  can^ 
not  give  you  a  decree  for  the  L.  1000,  because  you  artf 
not  only  not  in  titulo  to  receive  it^  but  it  is  not  yet  payable^ 

o 
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1812.  If  the  Estate  had  opened  to  a  brother->german  of  this  chiU, 
there  is  no  provision  to  her  at  ail.  It  is  merely  in  the 
event  of  there  being  heirs  male  of  another  marriage  to 
take  the  estate,  that  the  money  was  given,  and  if  he  had, 
honajUt^  made  another  marriage,  and  had  male  children, 
it  was  then,  and  then  only,  that  the  obligation  could  aU 
tach ;  your  Lordships  therefore  must  have  assoilzied  finom 
that  conclusion.  The  only  decree  which  your  Lordships  at 
that  time  could  have  given  against  the  father  was,  to  com- 
pel him  to  make  a' disposition  in  terms  of  the  marriage  con-* 
tract ;  and  suppose  you  had  done  so,  he  would  just  disponed 
the  estate  to  the  heirs  male  of  any  other  marriage,  whom 
failing,  to  the  eldest  daughter  of  the  first  marriage.  Eveoi 
therefore,  if  she  had  got  decr^  in  terms  of  her  own  sum-* 
mons,  that  was  all  that  she  could  have  got.  Suppose  he 
had  granted  such  a  disposition,  he  could  not  have  altered 
it  gratuitously,  that  is  very  true,  but  he  might  have  con-t 
tracted  as  much  debt  upon  the  estate  as  he  pl&sed.  He 
might  have  said,  ^  I  am*  not  going  to  restrict  myself  for 
you ;  I  will  launch  out  as  far  as  I  think  my  life  is  likely 
to  extend ;  I  will  spend  four  or  five  hundred  pounds  more 
than  the  rental  of  this  estate.^  Was  there  any  thing  ille- 
gal— was  there  any  thing  immoral  in  his  doing  so  P  Mo 
casuist  could  have  held  him  guilty  of  any  immorality  or 
fraud,  even  if  he  had  wilfully  set  himself  to  contract  debt 
Besides  Mr  William  Cariiithers,  brother  of  Mr  Francis, 
was  then  alive,  who  was  not  only  heir  under  the  marriage 
contract  of  1708,  but  heir  under  an  entail  not  prescribed; 
and  though  Francis  would  not  have  been  entitled  to  rear 
up  this  entail  to  defeat  his  own  obligation,  under  the  deed 
1735,  William  would  have  had  a  right  to  have  had  it 
found  and,  declared  that  these  titles  were  null  and  voi^ 
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ihd  that  Francis  Carruthers  was  bound  to,  make  tip  his    1812. 
titles  under  the  entait  1708.    The  contract  1735  was  good 
against  Francis  personally,  but  if  he  left  no   personal 
estate,  what  became  of  it  ?     Nothing.     She  would  have 
had  an  action  against  her  father^s  representatives,'  that  is, 
against  herself.     Therefore,  what  was  the  value  of  th^ 
fight  in  her  person  at  the  time.     I  confess*  I  can  hardlj 
put  a  vahie  upon  it.     L.  650  was  bj  far^  too  much.     Far^ 
ther,  he  was  conscious  that  he  was  not  the  father  of  the 
child.    And  is  there  any  thing  in  nature  more  galling,  thatf 
that  a  child  in  that  situation  should  be  forced  upon  him  as 
bis  heir?     What  would  a  father  not  do  in  such  circum-^ 
stances  rather  than  acknowledge  such  a  child.     He  might 
have  said  I  will  maHTy  the  first  woman  that  I  see  raUie^ , 
than  submit  to  it.     Mr  Francis  Cafruthers  made  Up  his 
titles  under  the  Contract  1708,  and  is  it  posi^ibte  to  sup4 
pose,  that  this  was  unknown  to  the  parties  at  the  time? 
What  woufd  have  been  the  character  oT  the  Faculty  of 
Advocates,  if  there  could  have  been  found  two  of  its 
members  ready  to  lend  their  names  to  sanction  a  trans^ 
action  illegal,  nugatory,  infamous  and  oppressive  ?   What 
would  have  been  the  answer  of  any  honourable  men  lit 
such  circu!mstances  ?     Would  they  not  have  said,  if  iht 
transaction  is  good,  it  is  as  good  without  the  decree  ai 
l^ith  it  ?     Agree  upon  the  suni  and  take  the  best  advice. 
If  your  Lordships,  indeed^  think  that  she  did  not  dis* 
charge  for  herself,   that  is  a  different  thing.      But  th6 
estate  of  Dormont  is  Expressly  mentioned,  and  i£  I  were 
to  sit  down,  I  could  not,  'ex  propovitoi  frame'  strotiger 
words  ;  ^  all  right  of  succession,  &d. ;  either  now  ot  at  any 
^  time,  &c. ;  to  the  estate  of  Dormont,"  &e.     Holding  tht 
discbarge  as  applying  in  point  of  iact^  how  does  it  apply 
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ISK.  in  ppint  df  hwf  I  cannot  think  the  diadiargft  itisU 
woH\i  one  farthing  as  a  discharge.  The  discharge  is  oolf 
necessary  as  a  mere  receipt  or  evidence  of  implement 
Th^re  was  no  dischfu*ge  taken  from  Fotheringham.  The 
4ispQsiliQn  of  the  estate  of  Balfour,  which  carried  upon 
the  face  of  it  evidence  of  its  being  implement  of  the  mar- 
riage contract,  was  good  without  a  discharge*  But  the 
discharge  is  good  here,  not  as  a  dischargSi  but  as  a  i^ 
ceipt  in  full,  shewing  that  the  L.  650  was  implement  of 
the  contract.  Suppose  a  receipt  granted  for  an  open  sc- 
eount,  it  is  not  necessary  to  add  a  discharge ;  or  where  s 
receipt  is  written  on  the  back  of  a  bond,  there  is  no  ]ie« 
ecMity  for  a  discharge  in  that  case.  A  party  t»  plcnojwi 
of  an  obligation,  receiving  implement  of  it,  has  no  ooos^ 
sion  to  grant  a  discharge.  The  receipt  itself  of  imple- 
n^ent  is  a  discharge,  and  the  question  is,  wab  this  an  ok 
ligation  that  could  b^  implemented  and  discharged.  If  H 
was,  the  fact  of  implement  itself  is  a  discharge.  There 
were  two  points  in  the  Fotheringham  case.  First,  was  it 
in  th4  power  of  Mrs  Fotheringham  Ogilvie  to  dispone  ths 
estate  validly,  not  to  the  person  who  might  ultimately  be 
the  second  son  existing  at  the  moment  ?  I  believe  there 
was  no  iifStrence  of  opinion  upon  that  point.  It  was  set- 
tled by  the  oases  of  Burgh,  Trail,  and  others.  If  I  have 
a  bond  payable,  ten  years  hence,  all  that  I  can  demand  ii 
payment  at  the  distance  of  ten  years ;  but  is  'there  any 
thing  to  hinder  the  debtor  from  saying,  I  will  pay  yos 
sow  P  Take  the  case  of  forehand  rent  payable  by  a  te- 
nant. All  that  the  landlord  may  demand  is  payment 
when  it  becomes  due,  but  what  is  to  hinder  the  tenant 
from  making  immediate  payment  ?  The  Court  found  in 
ihp  case  of  Fotheringham,  that  a^hough  9  second  son  csn^ 
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to  in  ibe  f>dttd,  impUstnebi  can  be  made  to  him )  and  udd^ 

.  what  dretimstatiCM  ?  Under  cifcfimstaticcs,  of  an  aVihired 

aM  jHTOcli^ed  intention  of  dtfeoting  tfce  contract  of 

ittaitiage.     l^b^  whole  traMiletion  was  a  fraud  frdn  tha 

heghmiitg.  It  Wafii  done  on  purpose;  to  joih  the  tWo  estates. 

But  the  Coiart  foilhd  tbej  were  entitled  to  do  so,  because 

the  parties  in  mj  eomtract  havl;  $m.  indefeasible  right 

to  discharge  it«    AecdfdiitgJy  this  wai  fevRd,  likhovgb 

the  transaction  wa^  iartedded  for  the  ondi^guiied  purpose 

of  entif elj  defeating  the  provisions  of  the  eontraet.     It 

is  that  tttttncfa  of  thcf  case  of  Fotberinghara  that  was 

deeisire  of  this,  becaase  when  you  tett  me  that  two  par* 

ties  in  an  obligatioii  hate  power  to  implenient  H,  I  asbj 

what  power  on  earth    but  thendselves  has  a  right  to 

iTpgafate  the  terms  ?    Where  onle  is  id  safety  to  paj^ 

and  the  other  to  r^^eite,  are  they  not  entitled  lo  set* 

tie  among  thedvseKefs  what  they   are  to  pay  add  re^ 

ceiveP     II  19  trtie,  that  other  beirt  hiight  eTentuaHy 

hare  a  right  t^  It^  btft  yoar  Lordships  fomid,  tliat  that 

was  tkol  a  good  argudieni.    OriglnaBy  m  cofiitraet  &i  jxiar* 

riage  was  nothidg  b«ft  a  destination,  bat  it  was  afterwards 

'settfed  that  if  gave  hjus  crtdiii  to  the  heirs.     The  seeoafl 

pomt  of  the  Fotherhygbam  ea^,  related  ta  the  ekuse  6f 

devohrtion,  but  the  contract  ntaA  have  befn  fulfilled  be^ 

fore  theikref  was  any  roi6tA  for  the  eUu^  af  devolMion  at 

all ;  and  how  your  Lordships  aire  to  hold  that  lher&  ma^ 

be  ifmpfement,  Atii  yeif  tlM  yoo  are  to  prescribe  to  a 

party  the  terms  of  ft,  surpasses  my  comprehension.  What 

is  impIemeBtP    Suppasa  Atenander  Fotbenngham  had 

bei^ri  ttfe  eldest  son,  add  tha«  the  father  had  said  to  him^ 

<  I  will  dispone  the  estate  to  you>  rei^rving  lAj  o#n  Kfcin 
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1812!    rent,*  it  was  just  doing  what  bad  be^n  done  .before ;  unlesf 
that  he  gave  him  the  £ee  of  the  estatj^,  with  which  he 
might  have  gone  to  the  Jews.     Bjit  suppose  the  son  had 
said,  ^  You  will  live  for  twenty  years,  aijd  whatever  I  j;et 
upon  the  value  of.  the  estate,  I  must  borrow  under  the 
burden  of  your  liferent.     But,  in  place  of  doing  this,  I 
will  put  a  value  on  the  liferent,  and  pay  you  a  sum  cK 
money  as  the  price  of  it.*     If  they  had  gone  through  thij 
form,  the  transaction  would  have  been  good ;  and  what 
the  parties  might  do  per  ambages^  they  might  certainly  dp 
directly.  '  The  person  here  is  in  tituh^  because  no  service 
is  necessary,  and  the  transaction  is  good  without  the  dis- 
charge.    The  only  other  point  is  the  difference  betweeo 
a  discharge  to  a  father,  and  a  conveyance  to  a  third  party. 
As  to  this,  in   Hxe  first  plac^,  a  contract  of  marriage  is 
pot  an  unilateral  obligation.     The  father  remains  as  hav- 
ing an  interest  for  all  his  children,  and  he  is  entitled  to 
«ay,  that  *  though  I  may  implement  it  to  you^  yet  I  don^t 
chuse  to  do  it.     I  know  yoii  are  a  spendthrift,  I^  will  run 
your  life  against  that  of  your  younger  brothers.*     This  is 
not  the  case  of  an  unilateral  obligation,  which  the  credi- 
tor may  assign,  and  where  it  is  jus  teriii  to  the  debtor. 
It  is  not  JUS  tertii  to  the  father.    You  may  discharge  as 
the  creditor,  but  you  cannot  convey,  because  there  is  no 
Tight  vested  i|)  you.     tt  is  not  because  there  are  any  sub- 
Bequent  heirs,  but  because  you  are  not  inplenojurt.    It 
is  just  the  case  of  a  lapsed  legacy,  where  the  legatee  could 
not  convey,  because  the  right  was  not  tested  in  him,  and 
might  never  vest.  *   Suppose  an  obligation  to  a  person  to 
be  implemented  oli  the  day  she  is  married;  she  has  no 
right  to  4:onvey  before  hei;  marriage,  but  there  is  no  que»- 
"tien  that  she  may  discharge. 
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.  The  Court  beidg  equally'  divided,  the  cause  stood  over   1812. 
for  Lord  ARBftAiiALs''8  decision,  who,  on  the  14th  *May 
1812,  dielivo^  his  opinion  as  follows. 

There  were  three  deeds,  executed  at  three  different  pe« 
riods;  and)  upon  the  consideration  of  these  deeds,  the 
whole  question,  the  whole  right  and  interest  of  the  parties 
to  this  property  of  Dormont,  is  now  to  be  judged  of  by 
this  Court.  This  estate,  in  the  year  1708,  was  not  a  mat- 
ter of  much  consequence,  so  far  as  appears  from-  any  thing 
in  the  papers.     It  was  the  property  of  Carruthers  of  Dor- 
mont ;  and,  upon  the  marriage  of  the  eldest  son,  there  is 
an  accession  to  the  property  of  the  mutual  communication 
ofthe  properties  belonging  to  each  party,  which  are  set- 
tled by  a  contract  of  marriage.  There  is  also  a  deed  of  en- 
tail, containing  prohibitory,  irritant  and  resolutive  clauses, 
and  meant  to  be  an  entail  of  these  two  properties,  in  fa- 
vour of  the  heirs  male  of  the  marriage  of  the  eldest  son, 
and  the  heirs  male  of  that  son  by  any  other  marriage,  in 
preference  to  heirs  female.    By  the  settlement  under  these 
clauses  the  property  was  for  some  time  possessed.    After- 
wards, a  post-nuptial  contract  of  marriage  was^  entered  in- 
to betwixt  Francis  Carruthers  of  Dormont  and  Miss  Max- 
well of  Mbnreith,  in  1735 ;  and  by  that  contract,  there  is  a 
provision  in  favour  of  the  heirs  female  of  the  marriage,  in 
case  the  estate  should  go  to  heirs  male.  Afterwards  there  was 
a  divorce,  on  the  ground  of  admitted  adultery,  in  1740;  and 
in  1741  MrsCarruthers  was  delivered  of  a  female  child/ who 
was  the  sole  produce  of  that  marriage.     A  separation  was 
the  consequence,  and  some  intention  of  challenging  her 
right  of  succession,  upon  the  ground  of  illegitimacy ;  and 
your  Lordships  see,  .that  she,  the  daughter  of  this  marriage,;^ 
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1812.  went  to  reside  in  lh«  north  of  Eag^md.  Ske  ibefli  niiaw 
lied  Mr  Rontledge;  and  m  1758  sbe  and  faer  hitabaad 
came  down  to  Scotfauid,  to  take  adviee  upon  tke  sukjeei 
of  her  rights ;  in  consequence  of  which,  an  action  was 
brought  for  imptement  of  the  contract  of  marriage,  before 
the  father'^s  death.  She  was  adrked  tkat  ah*  waa  entitled 
to  transact  whet  right  Af^  possessed ;  so  that,  bj  that  ad* 
vice,  it  seems  to  hare  been  so  far  understood,  that  tberi 
was  competency  in  her  doing  something ;  a|id  According^ 
ly  they  proceeded  with  the  aetion,  whieh  was  broUghl 
i^n  most  9<AiA  and  substantial  advice ;  and  then,  after  it 
bad  depended  for  some  time,  we  come  to  coasider  the  most 
important  transaction  that  took  place  with  regard  to  the 
right  whieh  the  parties  were  advised  they  had  by  the  law 
o(  Scotland.  The  fisither  had  strong  suspicions  with  re- 
gard to  the  legitimacy  of  the  chikL  Aheg  thia  action  cams 
before  the  Court,  your  Lordships  see  what  was  tiie  stataft 
of  the  proceedings.  The  pasties  sew  that  the  estate  was 
not  then  of  the  value  supposed :  they  saw,  and  must  haft 
known,  what  the  state  of  the  original  title  was :  tfa^  kaew 
the  powers  that  were  vested  in-  the  father  with  regard  to 
his  children,— the' power  that  he  had  over  the  prDpertyy— 
that  he  was  not  fettered  by  any  entaii,-*-4hat  he  had  powet 
to  burden  it  with  debt,  and  that  the  heirs  of  entail  might 
have  come  under  the  d^ed  ITOS,  and  insisted  on  having 
'the  deed  implemented^  so  as  to  destroy  any  burdea  that 
had  been  created  to  the  prejudice  of  the  heirs  male.  What 
was  the  situation  of  the  parties,  in  point  of  legal  right? 
Your  Lordships  see,  -that  an  agreement  woa  executed  be* 
tween  the  father  apod  the  daughter,  with  consent  erf  herh«s« 
band,  and  with  consent  of  Ewart  tlie  cautieoer ;  and  then 
the  parties,  taking  into  consideration  the  state  of  the  pre^ 
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\ititjy  and  tikeir  o#n  legal  rights^  enter  into  a  t^galar  i812, 
tausactioD :  Ihey  take  the  adtlce  of  tbe  most  eminent 
counsel  at  the  Bar  Iben  ea^iaUe  et  idstlVctkig  tbem  upott 
the  Mlhjecl :  they  slamp  this  trahsaetioil  With  the  strong- 
est Talidfty  tfeiat  coald  be  fixed  upoa  It.   The  arbiters  then 
ftfonousced  the  decree^arbkrat  in  terms  of  the  agreement, 
hj  iriu<sh  tfac7  fixed  a  celtttin  smn  to  be  paid.     It  is  in 
that  aitualion  that  tUs  contract  is  completed  in  the  most 
joleBOM  mamiep  diat  emf  transaction  can  be.     The  action 
iscotnilienced  i»  1758;  and,  at  the  Stance  of  a  year, 
the  final  tfamactkm  retiei^ed  the  eonsent  of  all  parties  i 
and  a  band  ia  granted  by  Ewarf ,  as  cantiener,  for  fulfil 
ment  of  the  agreement.    When  I  look  to  the  terms  of  this 
sabmission  and  decree-arbitral,  I  thfaik  thej  amount  to  a 
Ml  and  eotplicit  settlement  of  every  thing  that  arose  out 
of  the  contract.    AH  daims,  all  intefferences  betwixt  the 
Cither  and  daughter,  are  inchufed  in  the  submission,  and 
afterwards  a  decvee^-apbtcral  is  pronounced,  in  consequence 
of  which  the  parties  renounce  and  discbarge  the  father  of 
everjr  thmg ;  and,  as  a  comiterpart  to  this,  Mr  Chrmtfaers 
iaaaneiBately  does  what  appeeu^  to  berery  proper;   be 
executes  a  settlement  in  terms  of  the  original  deed  et  en- 
taiL    Whatever  the  ralne  of  this  property  was,  this  was 
considered  as  a  full  eqinvaknt  for  it.    It  shows  that  erery 
ti^g  was  taken  into  view  ;  and,  upon  a  certain  day  im- 
BMdiately  after  the  contract,  the  money  is  paid  to  the 
party.    The  bargain  is  £stinctFy  implemented.    For  a 
long  period  all  parties  acquiesce,  bcri  now  it  is  challenged 
at  tbe  ^stance  ef  forty  years. 

Whatever  respect  I  must  bear  to  tie  opinions  of  other 
fudges  who  hare  preceded  me,  I  at&  hound  to  form  m^ 
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181S  own  opinion ;  and  when  I  consider  the  real  situatioii  rf 
the  parties,  I  am  clear  that  there  was  a  settlement  tiMm 
made,  liable  to  no  sufficient  objection.  Whatever  differ- 
ence has  arisen  in  the  value  of  this  estate,  from  the  iur 
provement  of  land«  forms  no  part  of  this  question;  The 
land  must  be  considered  as  it  stood  at  the  date  of  the 
agreement  I  am  satisfied  that  there,  is  no  ground  for  anj 
charge  of  fraud  in  the  case,  nor  for  any  charge  of  hastdor 
rapidity.  On  the  contrary,  the  transaction  was  completed 
in  the  most  careful  and  deliberate  manner;  and  I  am 
clear  that  this  is  a  deed  which  your  Lordships  are  not  en- 
titled to  touch,  unless  you  can  show  a  total  want  of  power* 

In  considering  the  point  of  law,  whether  a  father  and 
a  child  can  discharge,  by  fulfilment  of  the  contract  to  the 
Jieir,  to  the  persona  predilecta^  by  giving  her  the  property, 
or  a  sum  equal  to  her  provision,  I  am  of  opinion,  that  the 
right  of  the  parties  to  do  so  is  supported,  not  only  by  the 
ancient  law  of  Scotland,  but  by  all  the  improvements  thst 
have  arisen  from  subsequent  cases,  as  stated  fully  and  clear- 
ly in  the  petition  that  is  now  before  me.  There  is  a  fix- 
ed right  in  the  father  to  give,  and  in  the  child  to  receive, 
what  he  would  be  entitled  to  receive  under  the  contract. 
The  cases  of  Stewart,  of  Brough,  of  Elshieshiels,  of 
Craigie,  and  of  Fotheringham  of  Fowrie,  are  strong  and 
decided  examples  of  what  the  law  was  understood  to  be 
at  the  time,  and  what  the  furactice  has  since  confirmed  it 
tp  be.  The  persona  predikctOy  by  a  simple  provision  in  a 
contract  of  marriage,  consenting  to  an  arrangement  dei 
liberately  and  clearly  made,  is  bound  by  such  arrange* 
inent,  and  thereby  puts  an  end  to  the  right  of  the  substi- 
tute heirs*    Seeing  such  a  transaction  deliberately  cony 
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jduded  in  this  case,  and  acquiesced  in  for  so  long  a  time,  1812. 
I  am  clear  that  the  right  of  the  substitute  heirs  was  ex- 
tinguished, and  that  Mr  Camithers  and  his  daughter  had 
full  power  to  do  that  which  they  accomplished  by  the  full« 
est  consideration,  hj  the  best,  and  most  deliberate,  and 
able  advice,  from  the  first  lawyers  then  at  the  Bar,  and 
afterwards  distinguished  Judges  in  this  Court.  With  their 
opinion  and  advice  I  concur,  and  my  opinion  is  grounded 
'thereon  in  favour  of  the  petitioner. 

The  Court  then  altered  the  former  interlocutor,  and 
gave  judgment  in  favour  of  WilUam  Thomas  Carruthers. 

Counsel  for  Mr  Routledge,  Cathcart,  Erskine,  &c.  i 
John  Marshall,  Agent.— Counsel  for  William  Thomas 
Carruthers,  Clerk,  Moncreiflf,  &c.;  Alexander  Younz 
^nd  Roger  Aytoun,  W.  S.  Agents, 
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THE   CASE 


or 


JOHN    POLLOCK:,    esquire, 

CASHIER  OF  TB£  COMMERCIAL  BANKING  COMPANY  OF  8C0TU9F, 


\ 

AOAINST 


DAVID  PATEmaON,  esq.  of  coBTiivroNy 

AND   CHARLES   STEWART,    W.    S.   HIS   CURATOR   BONIS. 


I81S.  j\2r  Dayid  Paterson  carried  on,  for  many  years,  a  verjr 
extensive  business  in  Edinburgh,  as  a  banker,  insurance- 
broker,  and  underwriter.  His  connexions,  in  these  de- 
partments of  trade,  were  numerous  and  respectable,  and 
his  speculations  and  transactions  were  attended  with  the 
most  prosperous  results,  insomuch  that  he  was  enabled 
to  pitrefcaie  a  TahisMe  property  in  the  neigbbowbood  of 
E^finbiir^,  which  he  was  genera^  m^rstoo^fo  fos- 
sess  kid^ndent  of  tb^  large  cspital  be  h«4  oiTestei  in 
business. 


.  'Having  occasion  to  go  to  London  in  1805,  Mr  Patanon.   1819, 
^keevtcd  a  procnration  in  favour  of  fab  eUesi  ion,  John 
Paterton^  who  had  been  bred  to  business  under  himscUL 
This  procuration  is  of  the  fdUowing  tenon 

^  I  Jimvi^F^t§nony  banlur  and  mmraMt€4irok^  in  Ed^ 

<  burgh,  considering  it  proper  to  appoint  some  person  to 
'  act  for  me  at  any  time  when  absent^  and  having  confi<- 
^  denee  in  my  son,  John  Paterson,  for  discharging  this 

*  trust;  therefore,  wit  ye  me  to  have  nominated,  consti^^ 

*  tuted,  and  appointed,  the  said  John  Peterson  to  be  my 
'  procurator  and  manager,  to  the  effect  underwritten ; 
^  giving,  granting,  and  committing  to  him  full  power 
'  and  authority,  for  me  and  in  my  name,  to  transact  and 

<  manage  my  business  and  affairs  in  general ;  and  in  par-. 

<  ticular,   to  accept  bills,   grant   promissory  notes  and 

*  other  obligations,  as  also  to  subscribe  policies  of  insur- 
'  ance  for  me,  and  in  like  manner  to  indorse  and  discharge 

*  bills,  grant  receipts,  and  adjust  accounts,  and  do  every 
'  thing  else  anent  the  management  of  my  affairs,  that  I 

*  cotdd  myadf  if  present :  Promising  and  obliging  myself 
^  to  ratify  and  approve  all  and  whatsoever  things  the  said 
^  John  Paterson  shall  lawfully  do  or  cause  to  be  done  in 
^  the  premises :  Declaring,  that  all  bills,  promissory  notes, 
'  policies  of  insurance,  receipts,  accounts,  and  other  writr 

*  ings,  to  be  signed  by  him,'during  the  continuances  of  this 
'  procuration,  shall  be  as  binding  and  effectual  against  me 

*  as  if  signed  hy  myselp 

In  virtue  of  this  procuration,  Mr  John  Paterson  enter* 
ed   upon  the  management  of  his  father^s   business ;    hf 
ipted  biUs^  granted  promissory  notes,  settled  accounts. 
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J812.  subscribed  polices  of  insurance,  and  generally  conduct- 
ed Ibe  whole  business  per  procuration  of  David  Paterson/ 
in  the  same  manner  in  which  it  had  been  previously  car* 
ried  on.  It  was  continued  in  the  same  office  \  the  books 
were  kept  in  the  name  of  David  Paterson,  and  all  docu- 
ments were  subscribed  bj  John  Paterson,  per  procuration 
cf  David. 

ft 

•  Soon  after  granting  the  procuration^  David  Patersonr 
set  out  for  London,  where,  almost  immediately  upon  fai^ 
&rrival,  he  discovered  symptoms  of  mental  derangement,' 
and,  by  the  advice  of  physicians,  was  soon  after  brought 
to  Scotland,  under  the  controul  of  a  keeper.  Since  that 
time  he  has  resided  in  retirement  with  his  family,  wholly 
abstracted  from  business.  No  stepai  were  taken  for  cog-^ 
noscing  him,  or  rendering  his  situation  known  to  the  pab^ 
lie ;  and  though  it  was  generally  given  out  that  he  was 
unwell,  or  in  low  spirits,  yet,  from  motives  of  delicacy,' 
his  friends  avoided  entering  into  particulars^. 

From  1805  to  November  1810,  the  extensive  dealings 
of  the  house  were  carried  on  by  John  Paterson  under  the 
procuration,  in  the  same  manner  as  they  had  formerly  been 
by  David  Paterson  himself.  In  1809,  John  Paterson  enter* 
ed  into  business  on  his  own  account  as  a  general  mer- 
chant, in  partnership  with  a  Mr  Robert  Ker,  of  Leith^ 
and  their  transactions  were  carried  on  upon  an  extensive 
scale.  These  parties  becanie  largely  indebted  to  David  Pa^ 
terson ;  and,  at  last,  from  the  general  distress  and  em- 
barrassnient  to  which  the  pursuits  of  commerce  hbve 
been  lately  exposed,  and  the  consequent  failure  of  several 
respectable  houses,  the  concern  of  John  Patersoti  and  B^ 
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kert   Ker  haying  stopped  payment,  sequestration   was    1812. 
awarded  ^against  them  in  December  1810« 

The  affairs  of  Mr  Darid  Paterson,  carried  on  under 
the  procuration,  fell  into  disorder  in  consequence  of 
these  events.  As  the  procurator  himself  was  bankrupt, 
and  no  person  would  interfere  to  take  charge  of  the  funda 
which  had  been  under  his  management,  the  creditors  re^ 
solved  to  pursue  the  necessary  measures  for  obtaining  a 
sequestration.  With  thb  view,  a  charge  w^  given  to  Mr 
David  Paterson,  at  the  instance  of  John  Pollock,  Esq.  mana- 
ger of  the  Commercial  Banking  Company,  upon  a  bill  of 
exchange,  subscribed  by  John  Paterson,  as  procurator  for 
'  David*  Of  this  charge  a  suspension  was  offered,  in  name 
of  Mr  David  Paterson  himself,.upon  the  ground  that  he  was 
non  compba  mentis^  and  had  been  so  since  May  1805 ;  for 
which  reason  it  was  contended,  that  all  transactions  enter- 
ed into  under  the  procuration,  since  that  period,  were  void 
and  null.  The  case  was  reported  to  the  First  Division  of 
the  Court,  in  December  1810,  by  Lord  Armadale,  when 
after  appointing  a  tutor  ad  litem,  the  bill  of  suspension 
was  refused,  by  an  unanimous  judgment.  A  second  bill 
of  suspension  was  offered  to  Lord  Robertson,  in  the 
course  of  the  Ghristmass  recess,  who,  after  hearing  coUn- 
sel,  refused  the  bill,  but,  in  respect  of  the  situation  of  David 
Paterson,^  granted  him  a  personal  pcotection.  A  poinding 
was  then  executed  of  his  effects,  and,  on  the  26th  of 
December  1810,  a  petition  for  sequestration,  under  the 
bankrupt  act,  was  presented  to  the  Lord  Ordinary  on 
the  bills;  which  was  opposed,  in  name  of  David  Paterson, 
and  of  Mr  Charles  Stewart,  W.  S.  who  had  now  been  ap-; 
pointed   his  curator  bonisj  upon  the  same  grounds  which 


181fl.  had  beeu  {unerioiisly  urgtd  fer  a  saspension  of  Ae  diligeiiioei 
The  petition  was  followed  with  answers,  and  ol|i«r  wriUeB 
pleadings,  all  which  came  to  be  advised  by  the  Second  Di- 
vision of  the  Court,  in  Mareh  1811 ;  wheM  their  Lordskips 
at  first  dediaed  to  award  sequestration,  until  the  case  shoald 
l»e  solemnly  heard  in  their  own  presence.  But  afterwardii 
upon  a  petition  for  the  creditors,  they  awaided  theseqaes* 
tration,  in  order  that  the  estate  might,  in  the  nieati  tisie, 
be  put  under  proper  management,  reserving  to  Mr  Patera 
son  to  apply  for  a  recal  of  the  sequestration,  if  he  shevU 
be  so  advised.  A  petition  was  accordingly  given  in,  with- 
out delay,  praying  to  have  the  sequestration  recalled; 
upon  advising  which,  the  Court  af^ointed  counsel  to  be 
heard  in  their  own  presence,  in  the  then  ensuing  sunuBcr 
session.  The  proceedings,  however,  were  ^lerwards  de^ 
layed,  until  the  issue  of  an  a^iplication  for  having  Mr  David 
Paterson  cognosced.  This  last  question  came  on  befiore 
the  Sheriff  of  Edinburgh,  and  a  respectable  jury,  in  tke 
beginning  of  November  1811,  when  an  unanimous  verdict 
was  returned,  finding  that  .Mr  Paterson  became  ass 
eompoa  nuntU  on  the  14tb  May  1805,  and  had  remaiacd 
so  ^ver  since. 

The  proceedings  were  then  resumed  in  the  Court  rf 
Session,  and  the  case  was  fully  heard  in  presence  of  the 
Second  Division  of  the  Court. 

On  the  part  of  the  curator  bonis^  i|  was  maintained,  that 
the  mandate  or  procuration  to  John  Paterson  fell  to  the 
ground  the  moment  the  insanity  took  place ;  that  all  trans' 
actions  entered  into  by  the  mandatory  or  procurator,  subse- 
quent to  that  period,  Yrerefuniittu  void  imd  null ;  that  thers 
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%a%  tjieeefioire,  no  defal  due  bj  David  PatersoD,  and^  of  1612. 
tourae,  Ibst  the  sequestration  ought  to  be  recalled. 

This  concbisicii,  it  was  maintained,  is  founded  on  tbe 
Very  nature  of  a  mandate,  which  being  created  by  the 
will  of  the  niandant,  and  continued  in  force  by  the  same 
cauaey  QMist  eeaee  to  operate  as  soon  as  this  support  is 
taken  away.  The  strict  rule  of  law,  however,  is,  in  this 
case,  modified  for  the  convenience  of  practice ;  and  ei- 
tlier  where  a  mandatory  is  left  in  the  midst  of  unfinished 
transactions,  or  where  the  death  cr  incapacity  of  his  con- 
Ititoent  is  unknown,  he  may  go  on  with  his  trust,  until 
ke  has  brought  his  business  to  a  close,  or  until  he  is  ap^ 
prised  txf  the  event  which  deprives  him  of  bis  powers.  But 
the  plea  of  ignorance  can  only  avail  where  there  was  no 
opportunity  of  being  better  informed ;  fcM*  those  who  tran- 
sact with  a  mandatory  are  bound  to  inquire  into  the  valK» 
dity  of  his  powers,  and  if  they  overlook  any' flaw  in  the 
instrument  under  which  he  acts,  which  ordinary  vigilance 
might  have  discovered,  the  transaction  is  held  to  be  void^ 
and  th^  must  abide  by  the  consequences  of  their  own  cul-^ 
paUe  ignorance. 

This  view  of  the  doctrine  of  niandaie  is  supported 
by  the  authority  both  of  the  civil  law  and  of  the  law 
of  Scotland^  wherein  a  mandate  is  invariably  held  to  be 
personal  between  the  two  contracting  parties,  and  voided 
by  the  death  or  incapacity  of  either.  Something,  indeed^ 
is  maationed)  in  the  Roman  lawj  of  a  mandate  or  com^ 
mission  reinaining  in  force  even  after  the  death  of  the 
franter,  unless  it  be  specially  recalled  by  his  heirs.  But 
that  branch  pf  the  civil  law  has  been  sparingly  adopted  in 
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our  practice,  and  it  is,  besideg,  only  applicable  in  case  of 
death ;  for  it  would  be  inconsistent  with  every  principle 
of  reason  or  equity,  that  an  insane  person,  for  whose  pro- 

m 

tection  the  laws  of  every  civilized  nation  so  anxiously  pro- 
vide, should  be  by^und,  to  his  utter  ruin,  by  an  obligation 
which  he  himself  was  incapable  of,  revoking,  and  which, 
in  point  of  fact,  was  not  revoked,  owing  to  the  negligence 
of  others. 

In  applying  the  law  to  the  case  in  hand,  it  was  said 
to  be  clearly  made  out,  that  from  the  moment  of  Mr  Pa* 
tersons'^s  insanity— from  the  moment  when  he  ceased  to 
have  any  willy  the  procuration  lost  all  validity ;  fcff  a 
procuration  to  do  business,  derives  its  force  as  much  from 
the  will  of  the  granter  as  any  other  species  of  mandate; 
and  the  point  at  issue  comes  therefore  to  be,  whether  the 
parties,  in  the  transactions  in  question,  had  any  knowledge 
of  Mr  Patd^on's  incapacity,  or  whether  they  might,  by 
due  diligence,  have  acquired  such  knowledge  ? 

-  Upon  this  point,  it  was  contended,  that  Messrs  James 
and  George  Spence,  the  drawers  of  the  bill  in  question, 
must  have  been  actually  acquainted  with  Mr  Paterson's 
situation;  a  supposition  rendered  the  more  probable, 
from'  their  intimacy  with  the  family-— from  their  know* 
ledge  of  Mr  Paterson'^s  journey  to  London-*-of  his  ill- 
ness there  and  afterwards;  and  from  the  repeated  in* 
quiries  they,  from  time  to,  time,  made  after  his  health. 
Though  aware,  however^  of  the  situation  in  which  Mr 
John  Paterson  stood,'  and  that  he  was  not  empowered  to 
pledge  bis  father^s  property  for  his  engagements,  they  took 
bis  signature  under  the  procuration,  probably  considering 
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It  as,  at  any  rate,  some  addition  to  his  own  personal  sc-  ^^^^* 
curitj. 

Nor  can  it  be  easily  belieted  that  Mr  Pollock  (to  whom 
the  bill  was  indorsed),  residing  in  the  same  place  with 
Mr  Paterson,  and  eren  his  near  neighbour,  conid  hare 
been  ignorant  of  his  real  situation.  Mr  Paterson  had,  for 
more  than  fire  years  and  a  half,  been  withdrawn  from  the 
World,  and  from  all  sort  of  business,  and  it  was  never  un^ 
derstood  that  he  sought  retirement  for  the  ^ake  of  ease 
and  comfort ;  since,  if  this  had  been  his  object,  as  he 
resided  in  Edinburgh,  where  his  business  was  carried  on, 
he  must  still  have  been  occasionally  seen  in  his  own  counts 
inghouse,  during  a  period  of  five  years  and  a  half.  It 
is  a  fact;  however,  that  Mr  Paterson  was  never  visible, 
during  all  that  time,  in  his  'cottnting<^house,  nor  ever  was 
known  to  have  beai  engaged  in  a  single  transaction  in 
business.  Was  not  this  suflScient  to  rouse  the  suspicions  of 
the  most  unwary,  and  to  excite  inquiries  as  to  the  condi^ 
tion  of  the  granter  of  the  procuration,  upon  which  its  legal 
validity  entirely  depended.  Was  it  not  incumbent,  iA 
short,  on  those  who  did  business  with  Mr  John  Pa^ 
tenon,  to  satisfy  themselves  o[  the  extent  6t  his  powers, 
under  a  procuration,  the  granter  of  which,  though  reside 
ing  on  the  spot,  had  been  buried  in  obscurity  for  fiv^ 
years  and  a  half;  and,  if  they  failed^  from  a  want  of  due 
vigilance,  in  ascertaining  this  point,  ought  not  they,  and 
not  Mr  Paterson^s  family,  to  bear  the  burden  of  tbeit 
town  culpabljs  neglects 

These  rea^nlngs  derive  gt^eii  force  from  the  fact,  thai 
the  validity  of  the  procuration  in  question  was  rgected  by 
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1813.  several  persons  who  had  bunness  to  transact  with  Mr 
John  Paterson,  under  its  authority.  For  example,  the 
Royal  Bank,  where  Mr  David  Pat^rson  had  a  cash  aoeount, 
would  not  yiow  Mr  John  Paterson  to  operate  upon  it  hj 
procuration ;  and  be  was,  in  consequence,  obliged  to  open  • 
new  account  with  theBank,  in  Ids  own  name,  and  with  new 
sureties.  This  fact  seems  to  be  deciaive  of  the  question  at 
issue,  expressing,  as  it  does,  the  sense  of  an  intelligent 
body  of  men,  as  to  tbe  iaafficacy  of  the  procuration  to 
estabBflh  any  claim  against  the  estate  of  Darid  Patersoiu 

It  was  maintained,  beakies,  that  no  claims,  under  nidi 
an  instrument,  however  valid  against  John  Paterson,  can 
affect  the  estate  of  David  Paterson. 

On  the  other  hand,  without  diaputing  that  in  common 
cases  mandates  fall  by  the  death  of  the  mandant,  it  was 
argued,  that  a  commission  for  the  management  of  a 
mercantile  concern  may  continue  in  fwee  &r  any  lengtk 
of  time  after  the  death  of  the  granter,  wider  the  implied 
mandate  of  the  heir,  thoi^h  in  a  state  of  incapacity  firom 
non-age  or  insanity.  Some  time  being  necessary  to  .wind 
up  the  concern,  the  validity  of  the  procuration  during  the 
interval  is  admitted,  and  if  the  executors,  in  place  of  re^ 
quiring  the  manager  to  bring  tho  business  to  a  eloscy  allow 
him  to  go  on,  their  silaice  is  held  to  imply  their  cons^ 
as  unequivocally  as  the  most  express  mandate ;  and  as  thej 
are  in  that  case  fairly  entitled  to  att  the  profits  of  tl>e  bu« 
siness,  the  clearest  principles  of  justiee  require  that  they 
dipuld  take  their  chance  of  the  loss.  A  provision  to  this 
effect  accordingly  makes  a  part  of  the  law  of  every  civi- 
Uaed  nation,  in  regard  to  mercantile  procuration;  and 
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tvto  the  Roman  htfryeft,  tkmgh  not  Vcrjr  ready  to  aceom-  1812. 
Aodate  the  general  rules  of  law  to  the  neceaiitics  of  com<» 
meroe,  are  still  clear  upon  thtf  point ;  holding  the  hdr 
bound  bj  hb  silence,  even  in  cases  of  non-age  or  mental 
incapacity,  where  he-  might  be  considered  as  peculiarly 
pririi^ged. 

This  principle  must  be  decisite  of  the  question;  for,  is  it 
coBsistent  with  any  nik  of  justice,  that  Mr  Paterson^s  family 
akmld  permit  the  business  to  be  managed  under  the  sanction 
of  his  procuration  for  five  years-— should  quietly  see  the 
public  deceived  by  its  authori^— should  be  in  a  situation, 
in  short,  to  reap  all  the  profits  of  the  business,  and,  when 
they  apprehend  a  loss,  should  be  entitled  to  break  the 
most  ifflpoitant  engagements,  on  a  plea  unknown  to  any 
of  the  contracting  parties,  and  purposely  indeed  kept  out 
of  their  view  ?  If  they  were  desirous  to  avoid  the  risks  of 
the  business,  their  jdan  was  clearly  to  apply  for  the  ap«- 
pointment  of  a  curator  bomsj  who  might  exact  from  the 
eldest  son  an  account  of  the  funds  in  his  possession,  and  see 
them  laid  out  for  the  behoof  of  his  father.  No  such  ap* 
plication  being  made,  the  clear  info^ence  must  be  held 
to  be,  that  the  family  were  content  to  take  the  chances 
of  the  business.  These  chances  have  turned  out  against 
them;  and  their  object  now  is  to  shake  the  faith  of  transac- 
tionsj  of  which,  as  they  would  have  reaped  all  the  profits, 
they  ought  surely  to  abide  by  the  loss. 

The  assertion  that  Mr  David  Paterson^s  true  situa^ 
tion  was  known  to  the  creditors,  was  positively  denied. 
They  knew,  indeed,  that  he  was  unwell ;  but  they  ha(| 
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1813.  not  the  most  distant  suspicion  tbat  he  was  unable,  if  he 
thought  proper,  to  revoke  the  procuration ;  in  proof  of 
which  they  referred  to  the  notorious  fact  of  the  unbounded 
credit  given  by  the  procuration  to  David  Paterson^s  bills, 
with  ail  the  chartered  and.  private  banks  in  this  city,  and 
with  every  mercantile  house.  Transactions  to  the  extent 
of  greatly  more  than  a  million  must  have  been  carried  on, 
under  its  authority,  since  the  date  of  the  procuration ;  and 
it  is  surely  not  to  be  supposed  that  credit  to  such  an  ex- 
tent could  have  been  procured  by  John  Paterson,  possess- 
ed of  no  property,  claiming  no  credit  on  his  own  account^ 
but  merely  subscribing  per  procuration  of  his  father.     . 

The  procuration  was,  besides,  notified  to  Messrs  Spence, 
who  continued  their  transactions  with  the  house  as  former- 
ly. Mr  David  Paterson^s  name  alone  remained  also  on 
thie  banking  house. .  The  business  was  still  carried  on  en- 
tirely in  his  name.  Hb  name  was  still  inserted  in  all  tbe 
public  lists  of  bankers,  printed  in  the  almanack,  and 
otherwise;  and  how  was  it  possible  far  the  public  to  guess, 
in  the  face  of  all  these  facts,  that  a  plea  was  in  resen^e 
to  screen  Mr  David  faterson^s  property  from  the  fair 
risks  of  the  business  in  which  it  was  embarked  ? 

The  objection  of  the  Royal  Bank  to  give  cash  for  John 
F0terson>  draughts  on  his  father^s  cash  account,  arose  not 
from  any  suspicion  as  to  the  validity  of  the  procuration, 
but  from  doubts  how  far,  from  the  nature  of  the  obliga- 
tion, the  draughts  of  any  other  person  but  David  Pater- 
son himself,  could  have  been  effectual  against  the  cautioa* 
ers  iiKthat  cash  account.     The  Boyal  Bank,  however, 
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continued  to  discount,  to  a  large  amount^  both  bills  and    isig. 
draughts    under  the    procuration,   which   ne^er  would 
have  been  done,  had  there  been  any  doubt  of  its  validity. 

It  was  finally  observed,  on  the  part  of  the  creditors,  that 
there  never  existed  any  reasonable  ground  to  suspect  the 
true  nature  of  Mr  Paterson^s  malady.  It  appears  that  he 
lived  with  his  family,  amusing  himself  with  backgammon 
and  whist,  and  such  other  games,  and  he  even  went  from 
home  on  an  excursion  of  pleasure  to  England. 

In  these  circumstances,  suspicion  was  impossible ;  and 
as  no  intimation  was  made  by  his  family  of  his  real  situa- 
tion—as nothing  ever  occurred  to  cast  a  doubt  on  the  pro- 
curation, its  authority,  on  the  faith  of  which  such  exten* 
aive  transactions  have  arisen,  cannot  now  be  touched, 
without  shaking  the  security  of  the  most  solemn  contracts 
iietween  man  and  man,  and  occasioning  injustice  and  con^ 
fusion  unspeakable. 

Upon -these  pleadings  the  cause  was  advised  by  the 
Judges  of  the  Second  Division  of  the  Court,  who  delivered 
their  opinions  as  follows  :— 

LORD  MEADOWBANK. 

This  is  a  case  of  very  considerable  interest ;  the  trans- 
actions to  which  it  relates  are  of  great  magnitude,  and 
have  been  carried  on  for  a  course  of  years,  with  all  pos- 
sible publicity,  in  the  midst  of  this  metropolis,  in  dealings 
vith  banks,  bankers,  and  principal  merchants ;  and  now. 
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1818.  at  the  Iaps6  of  these  years,  are  alleged  hj  the  p^tHioiiers  ta 
be  all  void  and  null,  in  virtue  of  the  verdict  of  a  Jury  oIk 
tained  by  them,  whereby  it  is  feudd,  that  the  person  in 
whose  name  the  business  had  been  carried  on,  was  at  the 
time  non  compat  iMtUi».    At  the  Same  tilne  the  petitioiien 
do  not  dispute,  that  the  mandate  on  whitch  these  dealingi 
proceeded  was  granted  and  acted  upon  before  that  inca- 
pacity existed,  which  the  verdict  has  established  ;  and  it 
is  obvious,  that  hardly  any  thing  could  prove  more  fiiUi 
or  more  alarming  to  commerce,  then  the  lioctriiie*  thit 
latent  and  emerging  disabilities,  unknown  to  fair  dealers, 
should  shake  the  validity  of  mandates,  on  which  the  pub- 
lic deemed  itself  safe  to  rely,  in  carrying  on  the  ordinary 
course  of  business.    A  vast  proportion  of  meroantile  traos- 
actions  proceed  on  mandates  express  or  implied.     A  great 
merchant  is  just  a  great  mandatory.     The  most  extensile 
Ainctions  of  the  greatest  commercial  houses  of  all  desttip- 
tions  are  carried  on  by  institors  who  are  so  many  mandato- 
ries.    The  powers  of  all  such  persons  must  obviously,  as 
a  matter  of  the  first  necessity,  rest  on  plain  and  simple 
principles,  and  afford  decisive  confidence ;  so  that  while 
the  evidence  of  them  must  be  as  obvious,  as  if  it  were  only 
prima  facie  J  it  must  possess  the  characters  of  the  Utmost 
stability.    The  petitioners  have  not  attempted  to  shew  any 
correspondence  betwixt  their  claim  and  these  obvious  re- 
quisites of  commercial  dealing  ;  nor  have  they  attempted 
to  extritate  the  results  upon  the  various  transacti<Mis  in 
question,  of  the  nullity  <^  which  they  plead.     On  the 
other  side  the  gauntlet  was  thrown  down»  and  the  peti- 
tiotiers  urged  by  every  consideration  to  meet  the  challenge, 
but  not  a  glimpse  of  light  was  afforded  to  yovur  Lordships 


•n  this  department  of  tbe  discussion,  mid  you  were  left  t^^  ISIB. 
brdod  DO  the  aHusion  so  happily  fiimished  fay  the  respon«> 
itenf  s  counsel,  who  compared  tbe  separatiolk  of  these 
tniBsictioiis,  Bceording  to  their  seTeral  origins  and  ends^ 
to  an  attempt  to  trace,  in  the  human  body  of  David  PateTi- 
soa»  the  particles  which  hare  proceeded  from  the  variottS 
dim^tmry  matter  furnished  him  during  the  five  years 
pftceding  the  sequestration. 

On  the  otho*  hand,  there  are  certainly  difficulties  of  no 
cmafl  moment  suggested  on  the  part  of  the  petitionees. 
The.  law  unquestionably  is  the  natural  guardian  of  imbi»- 
cile  persons ;  and  the  picture  is  certainly  most  interest- 
ing that  was  drawn  to  us  of  a  person  thrown  suddenly 
into  a  state  of  lunacy,  disabled  from  looking  after  his 
affairs,  and  exercising  the  natural  cotitrdul  over  his  insti- 
ters  and  mandatories ;  and,  on  his  recovery,  finding  his 
property  lost  thitnigh  tbdr  misconduct,  and  himself  irre- 
trifrmUy  ruined,  unless  there  be  some  principle  in  the 
law  to  affiMrd  him  relief. 

Your  Lordships  ax%  now  called  upon  to  decide  tbe  con- 
troversy ;  I  do  not  however  think  in  the  happiest  form. 
You  are  required  at  once  to  recal  the  sequestration,  which 
does  not  seem  to  be  a  proceedmg  calculated  for  doing  jus- 
tice. I  do  not  think  it  is  doubtful  whether  you  are  en- 
titled to  recal  it  Whatever  you  may  think  of  many  of 
the  other  debts,  it  is  at  least  clear,  that  the  debt  on  which 
the  sequestration  proceeds  is  justly  due  by  David  Pater- 
son  ;  and  where  Is  the  niachine  to  be  found  for  winding  up 
the  affiiin  of  the  very  extensive  condem  under  your  con- 
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1812.  itemplation,  if  the  sequestration  were  laid  aside?  There  art 
many  creditors,  forming  different  classes,  deeply  interested 
in  the  estate  in  medioy  who  never  had  an  <^portunity  of  be» 
ing  heard  upon  their  bona^fidesytLud  upon  their  other  preten* 
sions ;  and  there  seem  also  to  be  many  that  may  pkad, 
that  their  debts  are  just  debts  of  David  Paterson,  or  the 
surrogata  of  debts  prior  to  his  insanity.  In  these  circum- 
stances, I  have  no  sort  of  hesitation  in  declaring  my  qii- 
nion,  that  there  is  no  more  expediency  or  justice  in  recal- 
ling the  sequestration,  than  there  is  law  to  warrant  your 
XiOrdships  in  such  a  measure.  The  seq(uestratioD  ought 
to  proceed ;  and  there  David  Paterson^s  tutor,  and  eveiy 
creditor,  will  have  a  fair  opportunity  of  maintaining  all 
just  claims  under  it. 

Here  I  might  stop,  but  I  conceiye  I  should  be  doing 
injustice  if  I  were  to  overlook  the  deep  interest  which  the 
parties,  and  I  may  say  the  country,  has  to  learn  the  opi- 
jiion  of  the  Court  on  the  merits  of  the  great  question  at 
issue,  or  to  omit  to  deliver  my  humble  sentiments  upon  it. 
The  case  has  been  argued  with  the  greatest  ability;  and  your 
Lordships  cannot  reasonably  expect  any  further  and  ma- 
terial aid  to  enable  you  to  form  your  judgment ;  and  it  k 
certainly  of  the  last  importance^  that  the  general  question 
•should  speedily  be  set  to  rest. 

The  argument  maintained  by  the  petitioners  is,  in  sub- 
stance, this : 

The  general  rule  of  law  is,  that  mandates  perish  by  the 
-death -of  the  mandant;  that  furiosity  is  equivalent  to 
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death;  that  it  extinguishes  will,  the  will  which' maintaiiw   1812. 
ed  the  niandate  in  force.     Therefore,  the  |»'ocuration  of 
John  Paterson  fell  by  the  furiosity  of  his  father;  and,  by 
the  public  law  of  the  land,  all  deeds  done  by  David  Pater- 
son are  ipso  jure  void,  under  the  verdict  of  the  jury  find* 
ing  him  non  compos  mentis.    On  the  other  hand  it  is  main- 
tained, that  furiosity  does  not  put  an  end  to  the  mandate  ( 
that  death  does  not,  sua  natura^  put  an  end  to  it ;  and 
that  the  only  way  in  which  it  can  be  put  an  end  to  is,  by 
performance,  or  executing  the  transaction  ordered,  or  by 
publication  of  a  recal.     And  it  is  argued,  that  a  mandate 
would  be  good  after  the  furiosity  of  the  mandant,  if  fie 
had  granted  it  eo  intuitUy  and  had  said.  This  is  a  mandate 
to  be  carried  on,  even  although  I  should  hereafter  be  af- 
fected with  ipsanity.     In  such  a  case,  without  doubt,  all 
the  transactions  under  it,  after  the  furiosity,  would  be  va- 
lid.   Mandates,  therefore; .  not  perishing   sua  natura  by 
death  or  insanity,  but  requiring  promulgation  to  be  re- 
called, and  no  promulgation  having  taken  place  here,  but, 
on  the  contrary,  the  public  being  rather  kept  in  ignorance 
^f  the  incapacity,  it  is  maintained,  that  there  is  no  ground 
for  holding  that  the  mandate  is  recalled.     Now  I  certain- 
ly do  say,  that  the  general  rule  Tiiorte  mandantis  ptrii  man^ 
datum  is  liable  to  so  many  exceptions,  as  to  show  that 
there  must  be  a  still  more  general  principle  applicable  to 
the  question  ;  and  such  principle,  if  it  explains  both  rule 
and  exceptions,  must  be  the  true  ground  on  which  the 
mandate  is  to  be  held  as  at  an  end  or  recalled.     That 
principle  seems  to  me  to  lie  before  our  eyes.     All  acts  of 
the  will,  relative  to  a  man^s  aifairs,  are  complete  and  final 
in  themselves,  and  hate  an  effect  for  ever,  until  they  mee^ 
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1813.  I'f^ith  ftn  obstacle^  or  until  their  purpose  is  tccoinplidied. 
In  the  case  of  an  ordinary  mandate,  th^  partjr  means  to 
get  hb  affairs  managed  during  a  period  not  exceeding  his 
life.  The  olgect  of  mandate,  in  the  general  case,  mast 
terminate  with  life.  But,  in  many  cases,  the  act  of  the 
will  that  created  the  mandate  does  not  perish  by  the  death 
of  the  person  who  wills.  His  will  gires  place  to  another 
will — ^the  will  of  the  heir.  A  new  will  exists ;  and,  if 
there  are  not  otlier  circumstances  to  stop  or  impede  the 
impulse  of  the  former  will,  the  mandate  must  be  executed. 
The  death,  though  a  matter  of  notoriety,  .does  not  extin* 
guish  the  energy  put  in  motion,  but  only  leaves  it  subject 
to  the  will  of  the  new  proprietor,  and  separate  from  it 
What  difference  is  there  between  the  nature  of  mandates 
and  that  of  trusts  ?  Trusts  are  mandates,  to  be  executed 
«fter  death,-^-4nortM  causa  mandates,  that  may  last  for  maaj 
generations.  There  is  no  difference  in  the  nature  of  the 
thing,  I  mean  in  the  common  principle  from  which  thejr 
deiire  their  force,  though  there  is  certainly  great  difference 
in  the  subfecta  tfiateriaf  viz.  their  ordinary  objects.  Whe- 
ther they  endure  for  a  day  or  for  an  age,  they  plainly  de- 
xive  their  whole  efficacy  from  a  past  and  completed  act 
of  the  mandant,  and  require  no  reiteration  of  acts ;  no  rs* 
newal  of  power ;  not  even  a  continuation  of  confidence 
The  loss  of  confidence  does  not  recal  the  mandate.  There 
must  be  an  explicit  act  of  recal  to  produce  such  a  conse- 
quence ;  and  there  may  be  preponderating  circumstances 
to  induce  the  mandant  not  to  recal  his  mandate. .  He 
•may  be  of  opinion,,  that  considerations  of  prudence, 
after  the  loss  of  confidence,  prescribe  the  continuance  of 
the  mandate.    The  confidence  may  be  lost,  and  the  m^ 


date,  fitNn  the  dictates  of  temperate  wisdom,  may  be  pre-  \SkA 
senred  in  full  force.    But  this  is  not  a  new  act    A  eon* 
tinued  confidence  is,  no  doubt,  the  subsisting  operation  or 
rtste  of  the  same  mind,  and  the  less  of  confidence  is  also  a 
subeisUng  state  of  that  mind.  Bat  it  is  obvious,  that  if  the 
Um  of  confidence  is  not  a  reoal  of  the  mandate,  the  sub* 
lUtence  of  confidence  is  not  a  reiteration  of  it.   Confounded 
18  confidence  and  renewed  mandates  seem  to  be  by  the  pe* 
litioners,  nothing;  can  be  more  obvious  than  that  however 
confidence  may  fluctuate,  maidtttes  subsist  from  their 
original  force,  unksa  recalled  or  otherwise  terminated; 
their  subsistence  has  no  conneetion  with  the  txain  of 
thought  in  th^  mind  of   the  mandant.      A  man  may 
never  think  of  his  mandatory  when  he  has  once  entered 
upon  his  course.    He  may  send  him  to  the  ukima  thult^ 
or  the  onftpodci,  and  dismiss  him  from  his  thoughts.   The 
deed  is  done  and  he  thinks  of  it  no  more.  He  may  die  to« 
morrow,  but  the  whaler  at  the  South  Pole  must  continue 
to  execute  the  mandate,  and  bring  home  the. ship.     It  is 
the  result  of  a  finished  act  of  the  will  still  operating.     It 
is  not  like  gravitation,  a  constant  renewing  and  accumu^ 
fa^g  power,  but  rather  like  the  force  of  impulse;  wheq 
once  communicated  to  a  body,  the  action  of  the  impelled 
substance  continues  till  cov-ateracied    by  an  opposing 
power.     Such  is  the  nature  of  human  affairs ;  there  is  no 
necessity  for  a  continuation  or  renewal  of  any  mpral  exer-* 
tion  to  uphold  the  mandate*     It  remains  valid  sua  natura, 
having  been  once  rendered  so. 

This  being  my  opinion  on  the  general  nature  of  the 
principle,  what  is  the  n^andale  in  the  present  case  ?  There 
is  a  mandate  to  John  Paterson^  to  carry  on  t^lie  business* 
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1813.  Has  tliere  been  anj  will  exerted,  redattmg  this  mandate  ? 
The  mandant  was  mad,  it  is  said,  and  became  incapaUe 
of  an  opposite  will.     But,  ex  amctma^  there  was  no  will 

0 

exerted,  nor  capable  of  being  exerted  for  sach  a  purpose^ 
till  the  will  of  Mr  CSiarles- Stewart  was,  by  legal  authori^ 
ty,  rendered  competent  to  recal  the  mandate ;  nor,  was 
there  any  legal  or  adequate  obstacle,  to  counteract  or 
impede  the  will  of  the  mandant  Nothmg  short  of  that 
will,  I  apprehend,  could  do  it.  It  mi^t  be  matter  of 
indelicacy,  impropriety,  and  rashness^  for  the  maadatoiy 
to  continue  to  act  under  such  circnmstances,  or  it  mig^t  be 
Virtuous,  fiUal,  and  expedient  All  that  is  to  be  settled 
between  him  and  the  curator  bonis.  Bnt,  was  there  any 
recal  that  disabled  his  actings  ?  Was  he  not  in  the  pub* 
lie  possession  of  the  whole  funds  of  this  gentleman,  mU 
ting  in  his  counting-house^  and  employing  them  according 
to  his  discretion  ?  And  can  it  be  doubted,  that  he  was 
there  possessing  the  fullest  competency  for  carrying  od 
the  whole  operations  ?  This  was  the  aspect  of  institor  ex-* 
hibited^the  advertisement  to  the  puUic.  If  a  persoii 
dpes  not  provide  for  his  own  lunacy,  but  trusts  to  the 
protection  of  his  friends,  he  must  suffer  the  consequences 
of  any  omission  or  neglect  of  theirs.  Your  Lordships 
must  believe,  that  David  Paterson  trusted  in  this  manner 
to  his  friends ;  and  if  his  friends  omitted  to  take  niea« 
sures  for  securing  his  property,  there  may  have  been  a 
want  of  that  prudent  controul,  necessary  to  check  any 
rashness  of  his  mandatory.  But,  is  the  public  to  blame? 
Are  the  creditors  to  blame  ?  Seeing,  as  they  did,  this  gen- 
tleman  surrounded  with  all  the  evidence  that  could  be 
required  from  the  recognized  institor  of  his  father.  My 
opinion  certainly  is^  that  until  there  was  a  mind  compe* 
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tent  to  recal,  John  Paterson  was  the  subsisting  manda*  1813. 
torj  of  David  Paterson,  and  that  the  very  insanity  itself 
tended  to  prolong  his  oiBce,  and  was  by  no  means  fatal 
'  to  it    The  incapacity  to  recal  i    Why  should  that  put 
an  end  to  a  deed  already  granted?    Such  a  measure  must 
be  provided  for  by  the  legal  management  being  created, 
and  a  new  capacity  coimpetent  to  recal  created  and  ex- 
ercised, before  the  public  can  be  interpelled.     This  view 
of  the  matter  derives  a  great  deal  of  strength  £rom  the 
very  able  argument  maintained  at  the  Bar,  as  to  the  effect 
of  a  bonafidt  dealing  with  a  person  who  has  a^'ecaUed 
mandate,  or  a  mandate  which  had  been  circumscribed  by 
a  public  advertisement  over  the  threshold  of  his  shop, 
with  the  limitation  obliterated  in  the  inslcription ;    for 
even  in  that  case,  where  the  recal  or  the  limitation  is  not 
publicly  known,    your  Lordships  have  the  evidence    of 
many  authorities,  that  the  Roman  law  holds  the  bona^de 
dealer  to  be  safe.     Now  this  surely  affords  an  argument 
a  forliori  for  the  creditors.     Indeed  your  Lordships  see^ 
that  in  this  case  there  is  no  recal  at  all.     The  mandate 
remains  at  its  full  breadth,  without  a  mind  existing  com* 
petent  to  recal  it.      In  the  case  stated  by  the  Roman 
lawyers,   there  was  a  recal,  and  the  mandatory  was  in 
p€9sima  fidt ;  he  knew  that  his  mandate  was  recalled,  or 
circumscribed.      He  proceeded  however  to  act  upon  it, 
and  yet  it  is  laid  down,  that  he  binds  the  mandant  Here, 
there  is  no  proper  mala  fides  on  the  part  of  John  Paterson. 
He  might,  or  he  might  not  be  guilty  of  great  indelicacy 
or  impropriety,  but  what  had  the  public  to  do  with  that  P 
The  mandate  stood  unrecalled ;  he  acted  under  it ;  all 
the  world  dealt  with  him ;  and  they  had  no  occasion  to 
look  farther  than  his  recognized  situation.     Some  of  the 
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1813.  eld  gentleman'^s  friends,  particularly  Mr  Mander^n^ 

geated  the  propriety  of  some  controul ;  but  nothing  ws^ 
done.  Was  not  the  public  then  left  at  perfect  liberty  to 
go  on  ?  Suppose  they  had  known  the  situation  of  Darid  ' 
Paterson,  I  think  they  were  entitled  to  go  on*  It  wss 
pot  th^  business  to  en^mre,  why  a  tutor  at  law  was  not 
appointed.  .  Tbe  public  institor  remiiined  at  the  head  ef 
the  business ;  was  it  their  province  to  doubt?  And  woiiU 
it  not  shake  the  security  of  ail  such  dealings,  if  yoar 
Lordships  w^e  to  put  out  your  hand,  and  tow^  transse*' 
tions  i^n  the  stability  of  which  all  the  world  had  an 
ostensible  title  to  rely,  and  did  in  fact  rely.  It  would  bs 
obviously  unjust,  to  impose  upon  the  pubHc  the  bunjlea 
of  enquiring  into  the  situation  <tf  David  Paterson,  with- 
out conferring  on  it  also  the  means  of  doing  it  oompe^ 
tentiy  and  effectually.  But  the  pubKc  had  no  means  to 
investigate,  to  try,  and  to  determine  the  actual  conditioa 
of  David  Paterson,  or  the  true  nature  and  extent  of  hisin* 
disposition.  Was  it  inere  low  spirits  and  love  of  retirement? 
Or,  was  it  an  actual  derangement  of  intellect ;  and  had  it 
the  aspect  of  being  a  transient,  a  lasting,  or  an  incurable 
malady  ?  Dealers  and  creditors  had  no  competent  method 
of  obtaining  more  satisfaction  than  David  Paterson,  when 
certainly  aana  mentis^  had  thought  proper  to  afford  theoL 
His  universal  mandatory  continued  to  act.  His  mtnaa  stood 
in  the  ybrMm,  and  the  institor  there  continued  to  transact 
his  business.  Nothing  was  done  by  his  family  or  friends, 
to  impeach  these  public  testimonies  of  power,  competent 
to  bind  David  Paterson,  and  the  public  had  no  means  of 
searching  into  his  domestic  privacy.  The  public  ought 
not  to  suffer  from  any  possible  indifference  upon  the  part 
of  David  Paterson'*s  friends  and  family,  nor  for  any  inde* 
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Ikacj  or  rashness  on  the  part  of  liis  institor,  more  tban  for    1812. 
the  actual  malversations  of  the  institor. 


It  was  said  tbat  the  statute  law  of  the  ladd  cuts  down 
all  deeds  done  by  an  insane  person^  from  the  period  of  his 
insanitj,  as  fiated  bj  the  verdict  of  a  jury ;  and  there  is^ 
no  doubt  that  it  does.  But  the  deeds  of  a  mandatory, 
whose  powers  are  derived  from  a  commission  granted  be- 
fore the  insanity,  are  not  the  deeds  of  an  insane  person. 
It  is  said  that,  in  this  case,  John  Paterson^s  commission 
bears  that  his  deeds  were  to  be  as  valid  only  as  those  of 
David  Paterson  himself;  and  that  as  David  was  insane,  and 
his  deeds  were  of  no  force,  so  neither  could  the  deeds  of 
John  Paterson,  by  the  express  terms  of  his  commission, 
possess  more  force  than  those  would  have  possessed  of 
David  himself.  This  perhaps  is  too  palpable  a  quibble  to 
deserve  any  remark,  since  it  is  obvious  that  the  deeds  al- 
luded to  in  the  commission  are  the  deeds  of  David  Pater- 
son sana  mentis^  and  that  of  course  the  only  legitimate 
construction  of  the  commission  is,  that  John  Paterson^s 
deeds  under  it  would  be  just  as  valid  as  David  Paterson'^s 
would  have  been,  had  he  performed  them  himself  and 
been  sana  mentis^  ,  * 

Having  delivered  this  opinion,  I  presume  it  will  be  un-^ 
derstood  that,  however  clear  I  may  be  at  present,  I  do 
not  mean  to  preclude  myself  from  altering  it  altogether 
if  I  shall  see  cause ;  and  that  I  reckon  superfluous  to 
touch  upon  these  cases  where  John  Paterson  may  have 
been  rash  enough  to  be  auctor  in  rem  suamy  or  grant  ac- 
commodations to  himself  in  a  separate  character.  It  is  a 
general  rule  in  morality  and  law,  that  a  manager  cannot 
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1813.  he  auctor  in  rem  nuxm,  and  third  partial  are  bottnd  to  no- 
tice this  maxim  um^qUit^ue  dAet  scire  ctmdiHmiem  tjuM  cam 
quo  cotUrahit,  In  this  view  of  the  matter,  I  can  easily 
conceive  that  there  may  be  difficult  qoestions  to  decide 
upon  these  and  all  claims  of  creditors  in  a  subsequent 
ranking ;  much  may  occur  as  to  which  I  do  not  mean  to 
9ay  any  thing  at  present. 

LORD  GLENLEE. 

I  have  no  idea  that  we  can  recal  this  sequestration  any 
more  than  we  could  have  refused  to  grant  it  at  first.  In- 
deed the  conclusion  now  is  stronger  in  favour  of  the  se- 
questration than  it  was  then,  for  there  was  then  no  alle- 
gation that  the  debt  is  funditus  void ;  and  had  there 
been  any  evidence  of  this  allegation,  there  can  be  no 
doubt  that'  it  would  have  been  stated.  But  so  far  from 
this,  there  is  a  very  express  statement,  that  Pateraon 
had  funds  of  Spence'^s  when  the  bill  was  drawn,  so  that 
the  debt  itself  was  a  good  debt.  This  bill  was  tmly 
drawn  on  David  Faterson,  who,  at  the  time,  was  owing 
Spence  a  much  larger  sum.  Now,  if  that  be  the  case, 
suppose  there  were  no  such  thing  as  the  taw  of  sequestra- 
tion at  all,  can  there  be  any  doubt  that  a  poinding  would 
have  been  sustained  upon  it  ?  Although  it  may  be  said 
that  a  bill  granted  by  a  madman  or  his  manager  or  insti- 
lor,  is  not  per  se  sufficient  evidence  of  the  debt,  yet 
when  I  see  it  supported  by  other  and  conclusive  evld^ce, 
would  I  ever  suspend  the  diligence  P  In  short,  there  are 
no  grounds  upon  which  we  can  at  present  say  that  there 
is  not  a  debt  due  by  David  Faterson.;  and  that  being  the 
case,  upon  what  grounds  can  we  recal  the  sequestration  ? 


L^ 
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It  would  be  a  very  diffictdt  question,  if  we  liad  sufficient  isi2. 
evidence  before  us  that  there  was  no  ground  for  this  dc^t ; 
since  perhftps  there  might  be  some  difficulty  in  allowing 
other  creditors  to  found  upon  that  debt.  But  vAien  no 
such  tiling  is  made  out  to  us,  how  can  we  possibly  reed 
the  sequestration  ?  In  thift  view  i  am  almost  disinclined 
to  enter  into  the  other  question ;  and  all  I  mean  to  say  up- 
on it  at  present  is,  tbat  I  do  not  consider  the  true  source 
of  the  claims  to  consist  in  any  thing  that  was  done  aft^ 
the  old  man^s  insanity.  They  depend  upon,  and  are  the 
result  of  a  certain  risk,  which  be  undertook  when  he 
granted  the  mandate.  It  is  not  a  just  view  of  the  case 
to  suppose  that  there  are  only  two  people  concerned.  The 
man  who  grants  a  procuration  of  this  nature,  comes  un- 
der engagements  to  the  whole  worid,  and  necessarily  un- 
dertakes the  risk  of  every  circumstance,  not  of  public  no- 
toriety, that  puts  an  end  to  the  mandate.  Suppose  three 
persons  were  present  when  a  procuration  of  this  sort  is 
granted ;^rW,  He  y/Axo  grants  the  mandate;  2d(y,  The  man^ 
datory ;  and,  Scf/jf,  A  person  to  represent  the  whole  world. 
This  last  person  may  be  conceived  to  say,  ^  This  is  all  very 
well,  but  we  do  not  know  but  you  may  die,  or  witfuUy  recal 
the  mandaite,  er  go  mad.^-^^  O  !  but  (says  the  mandant) 
you  wiH  still  be  perfectly  safe  to  deat  with  the  mandatory, 
because  it  is  fair  and  just  that  the  risk  (rf*  ^H  thia  shoidd 
lie  upon  me.^  This  seems  to  me  to  be  precisely  the  sort; 
of  obligation  which  the  law  presumes  every  man  to  con- 
tract in  similar  cases.  Suppose  a  man  in  sound  mind  pur- 
thases  a  bill  for  value  from  the  holder.  He  takes  upon 
himself  the  risk  that  he  shall  give  due  notice  of  the  disho- 
nour. But  if  he  become  mad,  and  the  due  negociation  be 
thus  neglected,  will  he  be  restored  against  this  miscfaanter 
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1812.  by  laying,  ^  I  was  not  in  my  sound  senses,  and  tbere* 
fore  incapable  of  giving  proper  notice  ?^  I  have  no  idea 
of  such  a  thing.  He  undertook  the  risk  when  he  pur- 
chased the  bill.  The  consequence  must  therefore  fall  up- 
on himself)  and  not  upon  those  who  had  no  means  of  sup- 
plying his  defect.  Now,  granting  that  the  procuration 
necessarily  came  to  an  end  quoad  all  those  who  knew  of 
the  insanity,  yet,  with  respect  to  those  who  did  not  know, 
he  and  his  estate  must  stand  the  consequences.  How  the 
matter  may  be  adjusted,  with  reference  to  such  creditors 
as  knew  of  the  insanity,  I  do  not  at  present  say.  I  think 
that  if  a  man  really  and  truly  advanced  money,  which 
was  applied  for  behoof  of  David  Paterson,  although  he 
knew  of  his  insanity,  still  his  claim  would  be  good.  But, 
on  the  other  hand,  if  he  knew  that  the  son  was  nqiiplyiog 
the  money  for  his  own  behoof,  I  should  rather  think  his 
recourse  lost. 

LORD  GILLIES. 

My  opinion  is  much  the  same  with  that  of  such  of  your 
Lordships  as  have  already  spoken.  It  is  certainly,  in  the 
first  aspect  of  it,  a  most  dutressing  case.  Both  parties  are 
in  honajidti  and  both  have  strong  pleas  of  equity  and 
favour.  On  the  one  hand  there  are  bonafiit  crediton, 
endeavouring  to  recover  debts  that  are  justly  due ;  and  oo 
the  other  hand,  the  children  of  a  lunatic,  endeavouring  to 
save  a  part  of  what  he  had  fairly  gained  by  a  life  of  indus- 
try. In  the  strictest  sense,  therefore,  both  parties  sre 
struggling  dt  damno  vitando.  Some  blame  was  thrown  on 
the  conduct  of  the  lunatic^s  relations,  but  I  see  no  grouod 
whatever  for  it     It  is  true  that  after  the  derangement  of 
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BftWd  Pateraon,  thej  tdlowed  matters  to  go  on  as  formerly  1812. 
for  8ev««l  years.  But  I  do  not  feel  myself  at  liberty,  in 
ukj  case,  to  ascribe  that  to  bad  motives,  which  I  can 
ascribe  t6  good  motives ;  *  and  it  does  not  appear  to  me, 
that  Mr  PatersOn^s  wife  and  children,  in  refVaining  from 
any  interference  upon  this  subject,  were  guided  by  any 
coDsiderationsof  advantage  or  disadvantage,  or  that  such 
things  ever  entered  into  their  heads.  Their  silence  pro- 
ceeded from  the  very  natural  feelings  of  delicacy,  and 
from  their  aversion  to  bring  the  old  man  in  any  respect 
before  the  public  eye.  Such  an  imposition,  even  if  it  had 
been  realty  practised,  could  not  in  any  shape  have  availed 
the  creditors ;  for  as  long  as  the  recovery  of  David  Pater* 
son  is  a  possible  or  probable  event,  it  is  his  interest,  and 
that  alone  which  the  law  contemplates ;  and  his  interest 
ought  n^t  to  suifer  from  any  thing  dope^  or  omitted  tQ 
be  done,  by  his  relations. 

This  is  a  petition  for  a  recal  of  a  sequestration.  T 
oonceive  the  grounds  of  it  to  he  relevant,  because  it  is  al- 
leged that  there  is  no  insolvency,  and  consequently  no 
debt  ■  I  think  we  are  called  upon  to  enquire,  and  to  see,  • 
whether  there  be  prima  faieie  evidence,  with  regard  to  the 
debts  upon  which  the  sequestration  proceeds.  The  plea 
is,  that  they  were  contracted  by  a  mandatory ;  that  man^ 
date  expires  by  death,  and  that  furiosity  is  equal  td  death. 
This  doctrine  is,  no  doubt,  generally  true ;  but  the  ques*  ^ 
tbn  is,  whether  it  applies  to  this  case,  or  leads  to  the  in- 
ierence,  that  there  is  no  debt.  With  regard  to  that  ques* 
tion,  I  certainly  hold  insanity  to  be  equivalent  to  death. 
It  b  true,  that  death  is  more  notorious,  and  the  presump- 
lion  may  certainly  be,  that  death  is  known  where  i^ 
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1812.  would  be  that  insanity  is  iiot  kitown.     But  that  goo 
merely  to  the  questioti  of  the  banU^fides  of  the  pfuriy.    I 
hold,  that  furiosity  itself  must  jiist  hove  the  same  effect  as 
death  ;  iodeed  I  think  there  is  gro^md  for  the  dcstinetioa 
drawn  by  the  Lord  Adrocate,  that  insanity  is  a  sttonger 
case;  because,  in  the  ease  of  deaths  the  heir  knnii^iateiy  ap- 
pears to  the  world,  while  there  is  no  person  whaterer  to  ap- 
pear in  the  ease  of  insanity.  In  answer  to  this  it  is  said,  l«f, 
That  though  a  mandate  ex][)ired  by  deaths  yet  third  par- 
ties, ignormt  of  the  past  and  conAractinrg  kmaJU^  n«l 
be  safe ;  and,  2<%,  That  this  is  not  merdy  the*  case  of  a. 
simple  mandEkte,  but  a  prafonturtiy — thait  John  Paterson 
>iras  an  ihstitor ;  and  farther,  that  the  mandate  was  tru^. 
granted  with  a  view  to  this  very  event  of  insanity.    I 
cannot  exactly  subscribe  to  either  of  these  propositions: 
In  the  case  of  a  special  mandate,  I  am  net  prepared  to 
say,  that  the  bonajides  of  a  third  party  will  be  sufficient 
Put  the  case,  that  David  Paterson,   when  he  went  to 
London,  in  place  of  granting  litis  mandiEitey  had  gt*aated  a 
mandate  to  sell  the  estate  of  CoBtertoA,  and  that  bb  aoa 
had  proceeded  to  enter  into  a  minute  of  sale,  l^y  virtue  of 
this  special  mandate;  I  think  it  a  matter  of  gi^afi  dottlH> 
whether  D^d  Paterson  could  n6w  be  coihpelled  to  im- 
plement that  agreement ;  or  if  he  had  given  a  mandate  to 
purchase,  and  the  mandatory,  after  a  lapse  of  years,  had 
purchased  accordingly,   would  the  mandant   have  been 
bound  to  implement?    I  certainly  think  not.    And  in 
tJie  ease  of  special  mandates,  therefore,  I  cannot  think 
that  b<ma  JUeB  entitles  the  fmrty  to  iosist  for  impie- 
ment.     The  second  plea  is,.  That  this  mandate  was  grant- 
ed by  I)bvid  Paterson,  with  a  view  to  the  veiy  event 
which  has  happened ;  and  that  John  Paterson  was  there- 


bj  constituted  m  Instkor.  But  this  eertainly  deserves  a  1813. 
great  deal  more  eonsideratfoii.  I  caimdt  think)  that  the 
mandate  was  iatttided  to  enable  the  son  to  act  during  his 
father^B  insanity.  It  was  naturally  accounted  for  by  what 
happened  at  the  time ;  and  nothing  more  seems  to  have, 
been  iMaat^  than  that  he  sfaoutd  attend  to  his  father's 
business  ia  his  absedcfe.  Farther,  I  inust  beg  leave  to 
doubts  whether  a  |larty  is  entitled  to  grwit  a  mandate  to 
another,  giving  full  power  to  manage  his  affairs  in  case  of 
his  insanity.  The  law  then  interferes  to  place  the  man* 
agemefit  ia  other  hands,  or,  at  least,  it  gives  power  to  the 
relations^  by  the  well  known  form  of  service,  to  undertake 
the  management ;  and  it .  is  certinn,  that  the  powers  of 
this  or  any  other  mandatory  would  be  superseded,  at  any 
time,  by  the  seihrice  of  the  tutor  at  law ;  but  it  would  be 
a  solecism  to  hold,  that  the  greater  power  can  be  super- 
seded by  the  less.  I  have  great  doubts,  where  a  person  is 
insane^  how  far  his  tutcor  can  go  on  for  a  series  of  years, 
traasaciing  ^iecttially  with  all  the  world ;  and  if  a. tutor 
cannot  do  so,  much  less  cui  the  mandatory.  It  is 
said,  he#ever,  that  the  party  here  Was  an  institor ;  and 
no  doubt  he  was  so.  But  still  I  doubt,  whether  he  could 
hind  the  estate  to  third  parties  who  were  aware  of  the  in*, 
sanity. 

It  is  very  ttue,  that  thh  may  not  have  been  known ; 
aiM  I  believe  it  was  not  known  to  some  of  the  creators. 
But  t^ircumstances  may  happen  to  render  it  notorious. 
Suppose,  for  instance,  that  David  Paterson  had  committed 
nmrder;  that  he  had  been  brought  to  the  bar  of  .the 
Court  of  Justiciaty ;  that  insanity  were  pleaded,  and  that, 
in  the  end,  your  Lordships  had  directed  him  to  be  tdcen  • 
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care  of  by  hia  friends ;— >Would  parties  haye  been  in  safetf 
to  contract  with  his  mandatory  P-   For  example,  would  the 
jurymen  who  sat  upon  his  trial  have  been  in  safety  to  do  so  ? 
I  conceive  that,  in  such  a  case,  they  are  in  walajidtj  or 
rather  that  their  entire  knowledge  of  the  fact  would,  ia 
the  eye  of  law,  have  disqualified  them  from  dealing  with 
the  mandatory  ;  and  I  hold,  that  this  presumed  bamajida 
is  the  foundation  of  all  the  authorities  in  favour  of  the 
great  powers  of  the  institor.     They  all  proceed  upon  the 
implied  bcmajidta  of  the  parties,  who  believe  he  is  acting 
for  one  of  whom  they  know  nothing,  farther  than  that  he 
has  created  such  powers.      The  maxim  umuqfdaqut  Md 
scire  conditionem  ejus  cum  quo  contrahitf  it  is  said)  cannot 
be  applied  against  the  creditors.     They  see  the  institor 
placed  in  the  shop,  or  warehouse,  with  all  the  ensigns  of 
trust  and  authority ;  aifid  they  are  not  bound  to  enquire 
farther.     But  if  it  is  certain  that  they  knew  the  powen 
of  the  institor  to  have  ceased,  their  want  of  Iwnajldis 
must  instantly  operate  against  them.     Though  neither  of 
the  pleas  maintained  by  the  creditors  are  good  separately* 
I  am  of  opinion,  that  both  together  are  sufficient,  ri& 
that  some  of  them  were  in  bona  Jide ;  and  that,  in  this 
case,  John  Paterson  was  acting  as  an  institor.     It  is  more 
just,  that  the  loss  should  fall  upon  the  mandant,  not  in 
consequence  of  any  thing  done  by  him  in  hb  insanity,  but 
of  an  act  of  imprudence  committed  by  him  in  sound  mind, 
than  upon  the  creditors,  to  whom  no  blame  whaterftr 
is  imputable. 

At  first,  I  confess,  I  was  inclined  to  recal  the  seques- 
tration ;  but  when  we  come  to  the  consideration  of  that 
point,  I  think  it  is  altogether  impossible  that  we  should 
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do  SO.  This  is  not  an  allegation,  that  the  debt  does  not 
exist,  but  rather  that  the  value  is- insufficient.  But  unless 
it  can  be  alleged,  that  no  debts  were  due  at  the  period 
when  the  sequestration  was  awarded,  it  must  stand  good. 
It  is  said,  that  there  were  only  two  debts  due ;  and,  at 
any  rate,  unless  it  can  be  alleged  that  no  debt  whatever 
is  due,  there  is  no  pretence  whatever  for  recalling  the 
sequestration. 

There  may  be  many  questions  still  open  Ui  discussion 
in  the  ranking,  as  to  the  validity  and  effect  of  ^different 
debts.  These  questions  may  be  attended  with  great  dif* 
ficulty ;  and  I  certainly  do  not  mean,  at  present^  to  give 
any  opinion  whatever  upon  the  subject. 

LORD  CRAIGIE. 

The  Judge  who  has  now  spoken,  has  delivered  so  clear** 
ly  the  opinion  that  I  entertain,  that  it  will  not  be  neces- 
sary for  me  to  tro.ubie  your  Lordships  at  any  lengthy 
The  only  point  in  which  I  differ  from  his  Lordship  isy 
that  I  conceive,  in  this  case,  John  Paterson  was  not  an 
ipstitor.  That  person  is  tntly  made  the  master  of  the 
trade,  and  carries  it  on  in  his  own  name ;  now  John  Pa- 
tjerson  was  merely  a  mandatory,  and  that  of  a  special 
kind.  The  only  objects  entrusted  to  him  were  the  busi- 
ness of  an  insurance*bro]per  and  a  banker.  I  do  not  con- 
ceive that  he  could  have  granted  a  lease,  or  sold  the 
estate  ;  and  although  I  should  not  hold,  that  the  procura- 
tion  fell  by  David  Paterson^  return  %o  Scotland,  yet  if  the^ 
son  proceeded  in  discounting  bills  after  that  period,  I  am 
pf  opinion  that  they  are  good  for  nothing.    I  dQ  not; 
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1812.  think  that  the  publk  tan  be  held  as  ignorant  of  the  proco- 
ration.  There  waei  nothing  to  hinder  them  to  know  of 
H.  All  those  who  held  o^tligattons  signed  p^  pfocunh 
tion  of  David  PatersOn^  must  be  held  to  have  known  the 
whole  conditions  of  it. 

At  present,  however,  the  proper  object  of  enquiry  is, 
Whether  the  sequestration  can  be  recalled  or  not ;  and  I 
am  quite  clear,  that  it  cannot  be  recalled. 

LORD  JUSTICE  CLERK  (Boyle.) 

• 
This  is  a  case  of  a  very  distressing  nature,  and,  At  the 

same  time,  of  the  utmost  importance  to  the  commercial 
interests  of  the  nation,  and  we  owe  it  both  to  the  parties 
and  to  the  country,  not  to  withhold  the  opinions  we  have 
formed  upon  a  subject  of  such  moment.     I  shall  not  re- 
peat what  has  been  already  stated,  as  to  what  I  conceive 
to  be  the  absolute  bar  to  the  recal  bf  this  sequestration ; 
because,  although  there  were  some  little  doabt  as  to  the 
debt  in  question,  W^  cannot  take  it  for  granted  that  there 
lire  no  other  debts.     Nay,'  we  have  been  told,  that  there 
kre  at  least  two  debts,  which  would  of  themselves  haveaf* 
forded  a  sufficient  obstacle  to  the  recal  of  the  sequestration. 
But  a  general  ground  is  stated  lor  inducing  your  Lord^ 
ships  to  cut  down  the  whole  proceedings,  to  t^store  tiie 
estate  to  the  curator  hmtSy  and  to  jreverse  every  thing  thst 
has  been  done,  viz.  that  the  procuration  necessarily  fell  to 
the  ground,  from  the  moment  of  David  Paterson^s  insani- 
fy,  and  that  all  the  subsequent  transactions  which  foO^ir-' 
ed  upon  it,  are  consequently  void  and  mill.     I  do  eoDevr 
in  thinking  that  the  bare  discussion  of  such  a  question, 
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IB  this  great  connmercial  country)  b  di  evfl  of  tke  gteaitesi  I81& 
magnitude,  and  that  the  questioa  itflelf  botie^  which  if  not 
proved  to  be  as  dear  as  the  sun  al  nodn-chj^  onk^Ut  not  i» 
receive  the  sl^htest  eounteDttice  from  joilr  Lord^ips* 
Upon  what  ground  is  it  ttadutdined,  that  aU  these  tnaiaae- 
tipns  are  good  for  ncdbing.  Dowjd  to  the  period  of  the 
failure  of  P&terson  and  Ker,  this  proeuriition  was  usifomi^ 
Ij  aeted  upon»  received,  and  recognized  ii  ^very  banking* 
house  in  this  citj»  with  two  trifling  exceptions,  fiutirbhi 
1805  down  to  ]|809,  not  the  smallest  doubt  seems  to  kava 
%een  insinuated,  diat  the  actil^^^  of  John  Paterson  were  t«* 
fid  and  effectual;  the  whole  business  in  the  house  was  coih 
ducted  by  John  Paterson,  tad  the  World  at  large  transacted 
with  htm,  without  the  leaiM;  doubt  or  hesitatioB ;  and  iir heft 
the  procuration  met  with  such  general  and  iibptitii  confi-^ 
dence  'm  Ihis  city,  was  it  wonderful  that  it  should  be  aci^ 
ed  upon  by  persons  i|t  a  distance  ?  The  very  stateztieBt 
carries  upon  the'  face  of  it  an  appearance  of  bona  fiin^ 
wliich  it  is  impossible  to  lose  sight  of.  I  have  no  doulbt 
thut  there;  may  be  eircumsftances,  with  regard  to  particular 
debts,  such  as,  where  the  parties  knew  of  the  iiisanity, 
knew  that  Jtdm  Pateilson  was  ezceedihg  the  powers  and 
liaaks  .of  the  proeiiration,  and  yeC  deah  with  faim,  in 
wfaieh  the  general  rule  may  admit  of  exceptions.  These 
are  fit  questions  for  the  ranking,  but  it  would  be  preoElaM 
ture  to  give  any  opimdn  upon  them  at  present.  Notwitb-i 
standing,  however,  that  no  interference  took  place  on  Uie 
part  of  the  family,  and  that  every  thing  went  on  without 
interruption,  nnttl  the  faihve  of  Paterson  and  Kei*,  we 
are  now  told,  that  mandates  perish  by  the  death  of  the 
mandadit,  that  insanity  is  equal  to  death,  and,  consequent* 
ly,  that  ril  trinisactums,  without  exception,  mnst  be  com* 
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181?.  sidered  void  and  null,  from  the  date  of  David  Patersdn^i» 
insanity.     But  if  this  is  to  be  the  case,  things  must  be  re* 
stored  from  the  beginning,  and  broad  as  this  rule  is,  there 
are  equally  clear  exceptions  fi*om  it,   not  only  in  the  Ro- 
man law,  but  in  the  laws  of  all  Europe.     One  of  these  I 
cannot  possibly  overlook,  as  it  applies  very  strongly   to 
the  case  of  John  Paterson,  even  if  he  had  not  been  an  in- 
stitor,  althoiigh  I  am  perfectly  clear  that  he  was.    It  is 
laid  down  by  Ulpian,  that  where  a  person  is  set  over  s 
particular  branch  of  business,  under  certain  restrictions,  if 
such  restrictions  are  not  duly  notified  to  the  public,   aO 
transactions  with  him  will  be  good,  without  regard  to  such 
restrictions,  and,  even  though  they  are  fexhibited  in  writ- 
log  above  his  door,  still  if  they  should  be  defaced  by  acci- 
dent, or  by  the  fraud  of  the  praporitus^  the  proponent  cod- 
iinues  bound  to  third  parties.     Seeing  this,  and  looking  to 
the  English  opinions  which  are  contradicted  by  no  authori- 
ty in  our  own  law,  'l  confess  I  have  not  a  doubt  upon  the 
subject.    As  to  the  actings  and  authority  of  the  mandato- 
ry they  were  known  to  the  whole  world.    Intimation  ipras 
particularly  necessary  in  such  a  case,  because  no  parson 
could  be  ignorant  of  the  existence  of  the  procuration,  see- 
mgy  as  they  did,  cash  accounts  settled  per  procuratiotr, 
and  transactions  of  the  greatest  magnitude  daily  entered 
into  and  completed  in  the  same  manner,  and  John  Pater- 
son, in  hb  whole  conduct,  i4entified  with  hb  father.    Care 
was  taken  by  the  relations,  that  the  situation  of  the  old 
man  should  be  little  known.    I  do  not  mean  to  impute  any 
moral  blame  to  these  persons;  but  they  are  oortaialy 
chargeable  with  indelicacy ;  and,  at  any  rate,  the  world 
has  nothing  to  do  with  this,  as  they  were  clearly  m  boma 
fiky  as  long  as  they  were  not  certiorated  of  the  true  sitoi^^ 
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lion  of  David  Patenon.    Take  the  case  with  which  your  1812. 
Lordships  are  too  often  conrersant,  and  which  arises  from 
the  dissolution  of  a  mercantile  company.  We  have  all  had 
access  to  know  of  the  calamities  which  frequently  fall  upon 
fjEunilies,  where  a  person  retires  from  a  copactnery,  but 
faik  to  give  due  and  proper  notice  to  the  public  that  his 
interest  in  the  concern  has  ceased,  and  the  consequence  is, 
that  he  himself  or  his  family,  at  the  distance  of  years,  are 
frequently  subjected  in  payment  of  the  whole  company^a 
debts.    Now  where  is  the  difference,  in  principle,  between 
such  a  case  and  the  present  ?    Where  a  party  has  been 
once  vested  with  a  certain  character,  the  world  is  entitled 
to  deal*with  him  upon  the  faith  of  that  character,  until  he 
be  divested  of  it  by  public  notification.     The  world  must 
be  put  on  their  guard,  and  interpelled'from  contracting 
with  a  person  in  such  circumstances,  otherways  he  or  his 
constituent  must  continue  liable ;  and  precisely  the  same 
principle  applies  to  the  present  case.     I  sl^all  not  enter  in- 
to the  circumstances  of  particular  debts ;  as  the  only  qiies- 
tion  before  us  at  present  is,  whether  we  are  to  recal  the 
sequestration,  which  I  am  perfectly  satisfied  we  cannot, 
and  ought  not  to  do. 

The  Court  then  pronounced  an  interlocutor,  refusing  to 
recal  the  sequestration. 

Counsel  for  John  Pollock  and  the  creditors,  Clerk,  Cran« 
stouD,  &c. ;  Agents,  Gibson,  Christie,  and  Wardlaw.-^ 
Counsel  for  David  Paterson  and  his  curator  bonis,  Lor4 
Advocate,  Baird ;  Agent,  Charles  Stewart,  W.  S. 
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THE  CASE 


or 
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AGAINST 


THE  HON.  WILLIAM  MAULE  of  panmubb, 

AND  OTHERS. 


1812.  TOR  8  number  of  years  past,  a  remarkable  change  has 
been  attempted  in  the  established  modes  of  salmon  fishing 
in  Scotland,  by  the  introduction  of  a  complicated  machine, 
known  under  the  name  of  a  stake-^net,  die  legality  oS  whicfa, 
and  the  right  of  particular  heritors,  to  prevent  its  adop» 
tion,  have  been  made  the  subject  of  yerj  keen  and  obsti- 
nate litigation.  The  apparatus  in  question  consists  of 
an  immense  sheet  of  coarse  net-work,  with  meshes  of 
libout  three  inches  in  diameter,  stretched  upon  stakes  fix- 
tA  into  the  ground,  at  convenient  distances,  generaQj  in 
livers  or  friths,  where  the  sea  ebbs  and  flows,  and  ex- 
tending either  obliquely,  or  in  a  zig-zag  direction,  from 
high  to  low  water  mark.  At  various  parts  of  this  line 
openings  are  left^  which  lead  into  wide  inclosures  of  simi- 
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hr  neUwork^  wi  aoross  Ihe  top  of  these  openings  a  net  }^^^^ 
is  fixed,  which,  rising  and  falling  with  the  tide,  acts  as  a 
sort  of  ralve  to  pi^yent  the  fish  which  hare  entered  with 
the  flow  of  the  tide,  from  returning  with  the  ebb.  The 
iodosures,  of  coiirse^  vary  in  sh^pe  and  extent,  according 
to  the  nature  of  the  ground,  but  their  general  form  and 
operation  may  be  conceived  from  the  foi^going  descrip- 
lioq. 

The  extraordinary  success  which  attended  this  mode  of 
fishing  in  the  Frith  of  Solway,  naturally  led  to  its  intro- 
duction in  other  parts,  and  particularly,  between  the 
years  1707  and  1600,  the  proprietors  and  lessees  of  the 
salmon  fisheries  along  the  coasts  bf  the  Tay,  began  to 
lay  aside  the  fishing  tackle  previously  in  use,  and  to  be- 
take themselves  to  the  new  machinery.  Similar  effects 
were  here  found  to  attend  the  substitution  of  the  new  ap- 
paratus, in  room  of  tlie  comparatively  Ineffectual  means 
formerly  practised ;  and  the  result  was  a  large  and  rapid 
increase  in  the  produce  of  all  the  fisheries  where  this  im- 
proved method  was  employed.  The  sudden  gains  of  the 
proprietors  of  these  fishings,  however,  were,  from  the 
heginnipg,  viewed  with  considerable  jealousy  by  the  up- 
per heritors,  who,  in  fact,  considered  them  in  no  other 
light  than  as  a  positive  diminution  of  their  own  profits ; 
and  being  advised  that  the  use  of  stake-nets  is  contrary  to 
hW)  as  falling  under  the  prohibiticms  of  various  Scotch 
statutes,  against  particular  modes  of  fishing,  they  re- 
solved to  take  measures  for  getting  them  suppressed  by 
legal  authority.  For  this  purpose,  in  June  1799,  a  bill 
of  suspension  and  interdict  was  presented  to  the  Court  of 
Session^  on  behalf  of  the  Earl  of  Kinnoul;  Lord  Gray, 
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1812.  and  other  proprietors  and  lessees  of  fishings,  on  tike  met 
Tajj  against  James  Hunter,  Esq.  of  Seaside,  and  the 
tacksmen  of  his  fishings  at  Sc^ide,  eonqplaining  of  tbe 
mode  of  fishing  by  stake^ets,  as  illegal  and  injiirious,  and 
praying  that  it  might  be  prohibited.  Upon  this. applica- 
tion, howerer,  an  interdict  was  refused,  but  the  bill  of 
suspension  was  passed,  to  the  effect  of  trying  the  question, 
and  a  declaratory  action  was  soon  after  instituted  upon 
the  same  grounds,  concluding,  that  the  mode  of  fishing  bf 
stake-nets  was  injurious  to  the  upper  heritors ;  that  thej 
had  a  right  to  put  a  stop  to  it,  or  any  other  mode  of  fek-* 
ing  not  previously  used  in  the  Tay,  and  that  Mr  Hunter 
ought  to  be  ordained  to  remove  and  demoUsh  the  worb 
complained  of,  and  prohibited  from  erecting  any  such  in 
time  coming.  * 

In  this  action,  judgment  was  given  by  the  Court  of 
Session  in  favour  of  the  pursuers,  or,  in  other  wordsy 
against  the  stake-nets ;  and,  upon  appeal  to  the  House  of 
Lords,  the  judgment  was  affirmed. 

This  decision  was  considered  by  the  upper  heritors  as 
a  conclusive  sentence  upon  the  general  point,  regarding 
the  legality  of  fishing  by  stake-nets,  and  they  attempted 
to  apply  it  as  a  rule  for  all  the  other  fisheries  along  the 
coasts  of  the  Tay,  however  differing  in  local  circum- 
stances, from  the  fishery  of  Seaside.  For  this  pur^ 
jpose,  they  presented  bills  of  suspension  and  interdict 
against  all  these  fisheries,  founding  upon  the  case  of  Sea- 
side as  an  authority  for  the  regulation  of  other  cases,  and 
praying  that  the  use  of  stake-i^ets  should  be  prohibited  in 
every  instance  complained  of.    Excepting  in  one  ^Mse^ 
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Ibw^^er,  the  interdicts  were  refused^  and  tbis  decision    18] 2. 
iras  also  affirmed^  upon  appeal  to  the  House  of  Lords. 

The  upper  heritors  then  brought  a  regular  action  of 
declarator,  against  all  the  proprietors  of  salmon  fisheries 
along  the  frith  of  Taj,  setting  forth,  that  by  the  common 
law,  no  proprietor  of  salmon  fishing  is  entitled  to  exercise 
his  right,  otherwise  than  by  net  and  coble,  where  the  tid^ 
ebbs  and' flows,  or  in  some  mode  sanctioned  by  immemo^ 
rial  usage ;  and,  that  by  Tarious  acts  of  the  Parliament  of 
Scotland,  the  taking  of  salmon  in  waters  where  the  se^ 
?bbs  and  flows,  by  means  of  cruives,  yairs,  or  other  ma-s 
ckinery,  is  prohibited.  But,  that  nevertheless,  the  Right 
Hon.  George,  Lord  Kinnaird,  the  Hon.  William  Maule 
of  Panmure,iand  a  variety  of  other  persons,  proprietors  of 
salmon  fishings  upon  the  Tay,  had  erected  yairs  or  stake* 
nets,  or  other  machinery  of  the  nature  of  yairs,  upon  the 
sands  opposite  to  their  respective  estiltes,  between  high 
and  low  water  mark,  to  the  destruction  of  the  salmon,  as 
Well  as  of  the  fry  of  salmon  and  other  fishes,  and  to  the 
great  hurt  and  prejudice  of  the  upper  heritors ;  and,  there* 
fore,  concluding  for  a  decree,  finding  that  the  defenders^ 
the  lower  heritors,  had  no  right  to  erect  or  use  the  yairs^ 
stake-nets,  or  machinery  complained  of,  or  other  ma^ 
chlnery  of  the  same  nature ;  ordaining  them  to  demolish 
and  remove  their  machinery,  to  pay  L.  20,000  of  da- 
mages for  the  time  past,  and  L.  5000  yearly  in  time  com-^ 
ing,  as  long  as  they  should  continue  to  use  the  ^take-nets, 
sad  prohibiting  and  discharging  them  from  again  using^ 
them  under  suitable  penalties. 

In  defence  to  this  action,  it  was  pleaded  for  tiieJowM^ 
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1813.  heritorft;  Ist,  That  the  pursiKms  had  no  title  to  inBut  ia 
the. action ;  Sd^,  That  the  mode  of  fishing,  practised,  was 
not  illegal,  nor  prohibited  by  any  act  of  Parliament ;  and, 
hstfy,  Thut  the  acts  of  Parliament  founded  on,  do  not 
extend  to  fiahings  locally  situated  iafiiths^^or  in  the  sea. 

• 

This  action  having  come  before  Lord  Polkemmet,  ai 
Lord  Ordinary,  his  Lordship,  after  some  proceeditigs» 
idlowed  the  parties  a  proof  of  the  facts  respectively  aver' 
red  by  each ;  which  having  been  taken'  and  rq[)orted  to 
the  Seqond  Division  of  the  Court,  their  Lordships,  after 
directing  some  farther  investigatioiiia,  appointed  counsel  to 
be  heard  in,  their  own  presence  upon  the  whole  cause. 

Counsel  were  accordisglj:  heard  for  several  days%  The 
grounds  of  the  action  were  laid  not  only  upcm  the  commoa 
law,  but  upon  various  acts  of  Parliament  prohibitiog 
eruivee,  yairs,  and  other  machinery ;  particularly  an  od 
of  the  first  Parliament  of  James  L,  passed  in  the  year 
1424^  entitled  *  of  cruiv.es  and  yaira  and  Saturday's  slap;* 
the  act  of  the  tenth  Parliament  of  James  III.,  passed  in 
the  year  1477)  entitled  '  anent  cruives ;'  the  act  of  the 
first  Parliament  of  James  IV.,  passed  in  the  year  1488^ 
entitled  *  anent  cruives;'  and  the  act  of  the  ninth  Parlia- 
ment of  Queen  Mary,  passed,  in.  the  year  1563,  entitled 
i  anent  cruives  and  zairs;'  and  a  variety  of  other  acts  of 
the  aame  nature. 

To  this  action,  the  defences  involved  three  questjoBf : 
Ist,  The  question  of  title ;  2%,  The  illegality  of  the 
stake-nets ;  and,  Sdhfy  How  far  the  statutes  applied  to  any 
fiahings  situated  in  friths  or  the  sei^    The  argumenl^  of 
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'the  parties,  owty  be  €onveiiieft%  stated  under  these  seventi    1812. 
heads.    Upoa  the  &r$t  pointy  it  was,  pkaded  for  the  de- 
feaders, 

.  i.  The  pursuers  ha^e  no  iUkio.  insist  m  this  aatiooy 
nor  lA  wBkj  action  uuder  the  ^tatutea  for  having  stakc*qetB 
suppressed  as  illegal^  in  reqief:t  that  any  suoh  right  o£  ao- 
taoR  is  conferred  upoo  the  pnhho  prosecutor ;  that  the  ofi- 
feaoes  are  wholly  of  a  puhlin  ^at(ttre ;  that  they  are  declaiv 
td  to  be  pcdntB  of  <fiitay ;  and  that  alii  jusisdiotion  in  that 
behalf  is  vested  in  the  Sheriift)  and  other  publio  officers 
«f  the  Crown.  No  right  of  action  is  given  \<y  indivi> 
duals;  and  in  so  &r»  thei»foi«»  as  certain  piroprielors 
of  fishings  in  the  Tay  sinaply  assert,  that  stake-.nels 
are  proluhited  by  the  statutes^  it  is  enou|^  ta  answexv 
that  these,  individiuab  are  not  entitled  to  assume  the  func^ 
tions  of  pubUo  prosecutor^  or  to.  denounce  any  practice  as 
an  offence  against  the  public  law^  .'■/>  f- 

They  hare  indeed  alleged,  that  they  have  a  patrimoi 
nial  interest  in  suppressing  8tak&«nets ;  and  this  they  en^ 
deavour  to  make  out,  in  the  first  place,  by  resorting  to 
the  hypothesis  of  a  common  property,  which,  they  say^ 
resides  in  the  various  proprietors  of  fisUngs  upon  any 
giv^n  river,  all  of  whom,  they  seeni  to  ima^e^  are  ia  some 
sort  bound  to  each  other,  like  members  ot  a  corporation ) 
insomuch,  that  no  individual  oi  the  body  can  obtain  or 
appropriate  to  himself  a  larger  share  of  the  joint  subject 
than  he  has  enjoyed  by  immemorial  usi|ge.  But  this  ia 
quite  visionary.  No  trace  of  such  an  idea  as  that  of  it 
common  property,  is  discoverable  in  any  Crown  grants  of 
salmon  fishing,  nor  in  any  of  the  numerous  statutes  pass* 
ed  upon  the  subject ;  the  sole  object  of  all  which  has  been> 
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.1818.  to  establish  regulations  of  a  public  nature,  with  iaview  t* 
the  preservation  of  the  breed  of  salmon,  but  which  leare 
the  rights  of  individual  proprietors  precisely  as  they  stand 
under  the  Crown  grants.     Secondfyy  It  is  said,  that  the 
8take*nets  are  injurious  to  the  pursuers^  interest,  by  taking 
a  great  quantity  of  salmon,  and  destroying  the  salmon 
fry.     But,  as  to  taking  a  great  quantity  of  salmon,  tbii 
is  not  an  injury  of  which  the  pursuers  are  entitled  to  com- 
plain.    They  ought  to  show,  that  the  stake-nets  are  neces- 
sarily and  directly  inj urious  to  their  fishings.  It  is  not  enougk 
merely  to  say  that  they  are  beneficial  to  other  fishings;  nor 
are  the  pursuers  entitled  to  assume,  that  the  gain  of  the 
lower  fisheries  is  synonymous  with  the  loss  of  the  higher; 
and,  even  if  it  were  true  that  the  latter  fisheries  hare  been 
less  successful  since  the  introduction  of  stake-nets  than  at 
some  former  period,  this  can  never  be  held  as  {Ht>of  that 
the  decrease  has  been  occasioned  solely  by  the  stake-nets; 
for  it  is  well  known,  that  all  salmon  fisheries  are  subject 
to  the  most  striking  fluctuations  of  produce,  whaterer 
may  be  the  skill,  industry,  or  capital,  employed  in  the  bu- 
siness. Some  positive  and  permanent  loss,  therefore,  ought 
to  be  traced  home  by  the  pursuers  to  the  direct  operation 
of  the  stake-nets,  and  not  attempted  to  be  deduced  fi'om 
the  inconclusive  fact  of  the  improvement  of  other  fish- 
eries ;  for,  if  they  are  entitled  to  complain  of  any  given 
contrivance,  merely  on  account  of  its  success,  the  statutes 
must  become  a  standing  interdict  against  skill  and  inge- 
nuity, and  the  country  must  be  condenmed  to  the  use  of 
an  inefficient  apparatus,  for  no  better  reason  than  because 
of  its  inefficiency. 

To  say  that  the  stake-nets  occasion  the  destruction  of 
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|he  fiy  of  salmon,  is  an  absolute  mistake ;  as  it  is  dearly.  1812. 
proved,  that,  since  the  first  erection  of  these  machines 
in  the  Frith  of  Taj,  not  a  single  fry  of  salmon  has  been 
caught  by  means  of  them;  and  indeed  it  is  evident,  from 
the  nature  of  the  thing,  that  no  fry  of  salmon  can  possibly 
be  caught  in  these  nets ;  because  it  is  well  known,  and  is 
clearly  proved,  that  as  soon  as  the  fry  are  disengaged  from 
the  spawn,  which  takes  place  early  in  the  spring,  they 
proceed  downwards  from  the  higher  branches  of  rivers 
to  the  sea,  and,  in  their  passage,  are  invariably  seen  to 
avoid  the  middle,  where  the  current  is  strong,  and  to 
keep  among  the  easy  water  near  the  margin.  But,  as 
soon  as  they  reach  that  point  of  the  river  where  the  in- 
fluence of  the  tide  begins  to  be  felt,  they  stop  for  some 
time,  until  they  be  habituated  to  the  salt  water,  and  thed 
plunge  into  the  deep  current  in  the  middle,  which  is  there 
comparatively  tranquil,  and  are  no  more  seen.  But  it  is 
far  below  this  part  of  the  river  at  which  the  salmon  fry 
regularly  disappear,  that  the  stake-nets  are  placed ;  and, 
consequently,  the  impossibility  is  evident  that  any  of  them 
can  be  caught  by  these  nets. 

But  indeed  the  pursuers  have  totally  failed  to  show,  that 
there  has  been  any  permanent  or  regular  diminution  of 
the  produce  of  their  fishings  since  the  introduction  of  the 
ptake-nets,  or  any  variation,  even  from  year  to  year,  great- 
er than  what  may  be  reasonably  expected  in  a  concern 
subject  to  such  unaccountable  fluctuations,  and  in  which 
it  is  impossible,  with  reference  to  any  given  year,  to  say 
whether  it  may  yield  half  of  what  preceded,  or  may  not 
produce  double  of  what  is  to  follow  it.  Besides  it  is  clear, 
from  the  evidence  of  experienced  fishermen,  that  the  sal<t 


3M  THiB  CAST  er  john^  tftiAt  Di^  jmiM>  &c. 

1612,  m<m  ^ught  in  tbe  stitike-ik^ts,  taVe  Tfot  in  l%i^  pmgress  tit 
the  frtsh  wKter  part  of  diie  Tii;%r,  where  t^  p^rsnerB^  fiBli<* 
mes  Are  dtvated,  t)fit  have  ^een  tfcrotm  in  upMi  tbe  low 
sfaehrii^  san«h  wfth  the  ris^e  of  the  tide,  and,  if  ttot  UkeA 
by  the  stalre^etis,  wbuM  bate  returned  to  irtie  ocean  with 
Its  fall.  In  lAfort,  the  purstsers  have  ttot  ^c^ee^ed  in  dhotr- 
iffg,  that  Ibeir  fineries  hate  t)een  p^rtMMienUy  unprodoc- 
tive  since  the  use  of  the  Btake-n'ets  begian,  and  still  less 
have  they  traced  any  decreacse  in  that  re^e^t  to  the  ope? 
rattion  of  libese  engines.  They  bave  failed  to  qtelify  any 
suffldait  interest,  and  have  ^^ms^^eihtly  lafo  title  ^  H^Ma* 
plain  of  any  breach  <xf  the  Mt&xiteB,  ted  or  supposed. 

Aruiwercdfor  the  PMrfftt«rff.-— Supposing  ft  Vfere  true,  that 
tbe  preservation  of  tbe  breed  of  salmon  was  the^ok  obfect 
in  tbe  view  of  tbe  Legislaftnre,  m  passing  ^e  various  sta- 
tutes ¥or  regularthig  the  salmon  fishery,  i^ill,  as  itimifitbe 
admitted  tbaft  every  prc^prietdr  is  deeply  interested  in  re* 
pres6i6g  all  .practices  tending  to  the  destruction  of  the 
breed,  which  are  just  so  many  encroachments  upon  his 
own  grant,  it  follows,  that  be  has  an  undoubted  interest 
and  title  to  complain  of  them,  and  to  seek  redress  in  a  court 
df  law.  But  tbe  object  of  the  statutes  was,  not  merdy  to 
lay  'down  positive  rules  for  the  preservation  of  the  breed 
of  safanon ;  because  there  are  a  variety  of  regukltions, 
such  as  those  connected  with  the  mid  stream  and  tbe  Sa* 
turday's  slap,  which  bave  no  reference  whatever  to  the 
presearvatidn  either  of  the  red  and  black  fish,  or  of  the  fiy. 
Tbe  ^policy  of  these  laws  could  he  notliing  else,  ^Sian  the 
{rrevention  of  any  monopoly  on  tbe  part  of  one  set  of 
proprietors,  at  tbe  e^cpence  of  the  rest-^a  ^alte  of  Ainp 
for  which  tlie  MgiMory  'ha%its  of  tbe  salmon,  in  passmg 
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from  and  feturaing  to  the  sea  at  slated  pcMods,  give  pe-  1812. 
ciilkur  facititiefl,  and  which  it  was  absolutely  acceasaiy  to 
^ard  agMast)  if,  by  grants  of  salmon  fishing,  the  Oown 
really  meant  to  confer  a  substantial  benefit,  and  not  the- 
nefe  mockery  of  a  gift.  In  the  sane  manner,  therefore^ 
that  the  river  itself  is  coBsidered  as  a  common  subject,  of 
whick  all  may  take  the  use,  but  none  the  monopoly,  and 
as  each  is  boosd  to  refrain  from  any  operation  which  would 
destroy  or  abridge  the  ri^t  of  the  heritor  immediately 
below  him ;  so,  in  a  salmon  fishings  die  shoal  of  fish^ 
either  in  its  progress  to  or  return  from  the  sea,  is  to  be 
hM  as  a  joint  property,  which  must  be  protected  for  the 
benefit  <rf*  aU,  fsom  the  rapacity  of  a  few  of  the  grantees. 
The  proprietor  who  complains  of  stake-nets,  or  of  any  si«> 
milar  engines^  is  not  assumissg  the  office  of  puUic  proae- 
entor,  bict  vindicating  b  matter  of  dear  patrimonial  right ; 
and  besides,  die  concBncnce  of  the  public  prosecutor  is 
not  required  in  any  confdaint  iqmn  the  statutes,  unless 
where  a  penalty  is  concluded  lor;  and  that  is  not  the  na- 
ture of  the  present  ehaUesige,  which  diiFers  in  no  respect 
from  many  others  which  have  boen  sustained  at  the  in* 
stance  of  private  ladividuals,  upon  no  other  title  but  an 
infeftment  of  salmon  fishing  in  the  river  where  the  tres« 
pass  occurred. 

Equally  dear  aoKl  indasputaUe  b  the  interest  of  the  pur« 
suers  to  insist  in  the  present  ehallenge ;  for  although  it 
were  true  (which  it  is  not)  that  no  red  fish  nor  fry  are  de«* 
stroyed  by  die  stake-nets^  end  that  the  produce  of  the  pur« 
suers^  fishings  has  not  been  diminished  since  they  were 
erected,  this  is  not  eaongh  to  warrant  the  iaference^  that 
the  |iur8uers  have  suffered  no  ii^ury  doom  the  stake-nCtSr 
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1812.  because^  in  such  a  case,  it  would  Ue  impossible  to  sar^ 
what  circumstances  might  concur,  with  favourable  seaMms, 
to  keep  up  the  average  produce  of  the  fisheries  in  spite  of 
these  machines.     They  have  existed  but  for  a  short  time 
upon  the  Taj,  and  owing  to  their  irregular  increase  from 
year  to  year,  the  temporary  suspension  of  some  of  them, 
and  the  total  suppression  of  others,  added  to  the  unac- 
countable variations  in  the  annual  produce  of  all  salmon 
fishings,  it  is  impossible  to  form  any  certain  calculation 
with  regard  to  their  ultimate  effects.    Frosts  and  floods 
often  destroy  the  spawn  deposited  in  the  shallows,  the  con- 
sequences of  which  cannot  be  felt  for  years.     In  a  dry  sea- 
son the  fish  have  not  the  same  means  of  ascending  the 
river,  and  are,  consequently,  less  numerous ;  and,  in  like 
manner,  when  porpoises  abound  upon  the  coast,  the  fishery 
is  much  deteriorated,  as  they  are  the  most  formidable  ene* 
mies  of  the  salmon,  and  have  often  been  observed  to  pursue 
them  into  the  nets,  and  even  to  tear  them  out  when  entangu 
led.    Joined  to  all  these  causes,  many  others  that  are  un-* 
known  must  contribute  to  diminish  the  produce  Jb{  salmon 
fisheries,  as  it  has  been  justly  remarked,  that  we  kno^r 
less  of  the  natural  hbtory  of  fish  than  of  any  other  kind  of 
animal. 

But  the  uncertainty  of  the  subject  lies  much  deeper,  and, 
indeed,  in  no  part  of  it  does  it  present  any  fixed  data  for 
calculation.  In  so  large  a  river  as  the  Tay,  it  is  impos- 
sible to  discover  what  proportion  the  number  of  fisli 
caught,  in  a  given  season,  bears  to  the  number  that  actually 
enter  it  from  the  sea.  If  the  season  threatens  to  be  un- 
productive, the  lessees  of  the  fisheries  employ  more  boats, 
oets^  and  hands ;  they  fish  during  the  ebb  and  flood,  and. 
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%j  reliefs  of  xaen,  persevere  night  and  daj.  In  these  eir-  1813« 
camstances,  the  quantity  of  fish  caught  bj  the  pursuers 
Cor  ten  years,  before  and  after  the  introduction  of  the  stake- 
nets,  affords  no  criterion  for  ascertaining  their  precise  ef- 
fect, or  the  slightest  reason  for  holding,  that  they  might 
not  ultimately  diminish  and  even  extirpate  the  bi'eed ;  and 
hence  a  judgment,  disallowing  the  pursuers^  interest,  in  the 
present  action,  unless  they  can  shew  that  the  produce  of 
their  fisheries  has  recently  declined,  would  proceed  upon 
grounds  the  most  fallible  and  imperfect.  But,  besides  alL 
this,  there  is  positive  proof,  that  the  stake-nets  are  de- 
structive to  the  fry  of  sahnon ;  and  the  pursuers  have  es« 
tablished,  by  the  devest  evidence,  a  permanent  diminu- 
tioir  in  the  produce  of  their  fisheries,  and  a  consequent  fall 
in  their  rents,  ever  since  the  stake-nets  were  introduced. 

11.  Upon  the  second  question,  which  regards  the  legali- 
ty  of  the  stake  nets,  it  was  pleaded  for  the  defenders  :-— 

From  an  attentive  examination  of  all  the  statutes  that 
apply  to  the  salmon  fishery,  it  is  clear,  that  they  are  re^ 
gulations  altogether  of  a  public  nature,  and  in  no  respect 
relating  to  the  rights  of  individuals,  except  in  so  far  as 
these  may  be  involved  in  the  general  good ;  and  the  objects 
in  view,  seem  to  be  no  other  than  the  preservation  of  the 
breed  of  salmon,  by  securing  to  the  unspawned  or  red  fish 
an  undisturbed  access  from  the  sea  into  the  rivers,  and  to 
the  fry  and  smolts  a  safe  passage  from  the  rivers  into  the 
sea.  lyhat  affords  demonstrative  evidence  of  this  is,  that 
all  the  mechanical  devices,  prohibited  by  the  Legislature^ 
such  as  cruiveSf  yc^irs,  prynnsy  coups^  or  by  whatsoever  name 
distinguished^  have  this  common  character^  that  their  struQ^ 


ISIS*  tare  and  local  position  were  such  as  to  present  a  barrief 
against  the  passage  of  fry  and  smolts  from  the  rirers  into 
the  sea.  Bat  in  as  far  as  the  eifect  of  these  machines  was 
merely  to  intercept  grown  sahnon,  in  a  healthy  sCate^  in 
whatever  quantities,  it  was  no  pait  of  the  policy  of  the 
^tutes  to  prevent  an  cAject  so  advantageous  to  the  pub* 
lie ;  nor,  in  this  respect,  do  they  i^ecognise  any  legitimate 
interest  of  individuals,  in  opposition  to  the  direct  and  im- 
portant  interest  of  the  commnnity.  Now  it  has  been  al* 
ready  seen  that  the  stake-nets  never  can,  by  possibility, 
intercept  the  fry,  since,  besides  that  they  are  wrought  tm 
a  mesh  of  three  or  four  inches  in  diameter,  and  so  leave  a 
£ree  passage,  they  are  placed  far  below  the  point  where  die- 
fry  disappear.  Neither  can  they  ever  int^rupt  the  Uack 
or  red  fish,  because  they  are  always  removed  in  fbrbiddcB 
time.  But,  not  only  are  they  without  the  intent  and 
meaniDg,  but  even  the  literal  words  of  the  statutes ;  for 
stake-nets,  wnfessedly,  bear  no  resanbiance  to  cruivefl^ 
they  are  essentially  different  from  yairs,  which  are  dose 
dikes  or  palHsadoes,  affordiBg  no  passage  to  the  fry,  and 
they  do  not  answer  to  the  description  of  any  ether  prohi* 
liited  engine. 

•Jnswered.-'— As  formerly  observed,  it  is  a  mifftake  (e 
represent  the  sole  ol^ect  d(  €he  Legislature,  m  regulating 
the  saimon  fishery,  to  have  been  the  pres^ration  of  tlie 
breed  offish,  as  t^ere  are  various  institutions,  such  as  the 
Bwd  stream  and  Saturday's  slap,  which  coidd  have  no 
Hther  object  in  view,  but  to  protect  the  relative  rights 
and  interests  of  the  whole  body  of  fishing  proprietors.  In 
the  spirit  of  this  poKcy,  the  Court  has  repeatedly  found,  that 
anjr  impe£ment  placed  across  a  rivtr  to  deter  or  preveal 
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ilR  fish  from  asceBAlitig,  is  an  illegal  device  to  «tikfeftice   1819. 
die  proAffoe  of  a  Idieiy,  because  it  gives  one  lieritor  im 
HaAie  advanfU^e  over  others  in  the  use  of  a  common  pro- 
pertf.    UfMAi  any  other  view,  the  prohibition  of  crnives 
•r  yairs  "wwAA  have  been  absurd,  because  a  cruive  of 
the  statutory  description  catinot   catch  a  single  fish  in 
dose  tifiiie,  n&t  intercept  a  smoH  ^  any  time ;  and  if  yaini 
Were  CMmstrueted  with  interstices  of  a  proper  size,  to  ad« 
mit  ifish  in  dose  time,  they  would  be  equally  harmless. 
Accordingly  it  is  remarkable,    that  the  statute  of  &o- 
keit  Bruce,  wUdi  is  expressly  made  for  the  pm-pose  of 
preserving  the  fry,  dioes  not  order  the  demolition  of  cruives 
andyairs,  but  merely  regelates  the  size  of  their  interstices. 
1%  shorty  it  is  imfposi^le  to  reconcile  many  of  the  most 
ifuportasit  )ijAes  of  the  statutes  to  any  other  view  than  that 
jtff  preventing  a  monopoly,  by  seeming  to  each  grantee  n 
tm  partkipation  of  the  joint  sdbject.    It  is  of  no  im« 
portance  that  rti^e-nets  are  not  prohibited  iKmdnaiim  by 
ihe  stfOutes,  because  a  variety  of  devices,  titB  (tf  which  con- 
^t  in  some  form  or  oth^  of  m  inclosure  to  t;atch  feh, 
are  prohibited ;  and  it  admits  of  no  doubt,  that,  tmder 
these  proliflbitions,  a  stakes-net  murt  be  comprehended  as 
being  the  most  effectual  and  de^ruc^ive  inclosure  for 

jtetdhing  fish  ever  yet  invented, 

» 

III.  Upon  the  third  question,  regarding  the  effect  of ' 
the  local  situation  of  the  stake-nets,  it  was  pleaded  for  the 
defenders  :— 

The  statutes  are  e^ressly  fimited  in  their  operation  to 
rivers,  in  oontradiction  to  the  sea,  friths,  and  bays ;  th^ 
obnoxious  machinery  is  prohibited  only  in  uHiters  wherf 
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1812.  the  »ea  ebbs  andjbws ;  or,  in  other  words,  rivers,  or  thab 
part  of  them  between  the  point  where  the  influence  of  the 
sea  is  first  felt,  and  the  point  where  it  is  eontinuallj  ebb- 
ing or  flowing ;  and,  as  the  fishings  of  the  defenders  are 
not  situated  in  any  river  but  in  a  frith  of  the  sea,  it  follows 
that  they  are  without  the  reach  of  the  statutes.  That,  in 
point  of  fact,  they  are  so  situated,  is  evident  from  ocular 
inspection,  agreeing  in  this  respect  with  the  testimonies  of 
topographical  writers,  who  uniformly  denominate  the  Taj, 
opposite  to  Dundee,  not  a  river  but  a  frith ;  and  although 
it  may  be  sometimes  vaguely  termed  a  river,  in  common 
speech,  this  can  never  have  the  least  weight  in  a  question 
like  the  present  It  is  not  for  the  defenders  to  determine 
the  exact  point  at  which  the  sea  ends,  and  the  river  be- 
gins ;  but,  upon  this  subject,  they  had  recourse  to  the  as- 
sistance of  a  professional  gentleman,  who,  after  a  careful 
examination  of  the  comparative  weight  of.  the  difierent 
data  for  solving  this  problem,  and  a  series  of  judicious  ob- 
servations, determined  the  mutual  boundary  of  sea  and 
river  to  be  the  confluence  of  the  Earn  and  Tay,  being  the 
centre  point  between  Friarton,  the  highest  part  where  the 
tide  is  continually  ebbing  or  flowing,  as  well  as  the  com- 
mon section  of  the  surfaces  of  sea  and  river,  and  a  line 
from  Errol  Dike,  across  the  frith,  to  the  stone  above 
Bambreich  Castle,  where  sea  ware  ceases  to  grow. 

.  It  happens,  by  a  striking  coincidence,  that  the  point 
thus  determined  by  philosophical  observation^  is  the  very, 
spot  where  the  fry  first  disappear,  in  their  downward 
passage  to  the  sea ;  and  this  adds  the  force  of  demonstra* 
tion  to  the  defenders^  views  of  the  policy  of  the  statutes, 
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'  Answered, — The  new  theory,  suggested  in  1810,  for  1812. 
£zing  the  mutual  limits  of  the  sea  and  river,  may  or  may 
not  be  solid ;  but,  before  it  is  adopted  by  the  Court,  it  is 
deserving  of  consideration,  whether  the  Scotch  Parlia- 
ment, from  the  reign  of  Alexander  II.  to  that  of  James 
VI.,  really  intended  to  make  any  dbtinction  between  a 
frith  and  a  river.  Their  prohibiti(His  are  directed  against 
fixed  machinery  in  waters  where  the  sea  ebbs  and  flows ; 
but  it  is  well  known,  that^tfme]i,^tn?ti»,  or  aqua^  in  Latin, 
a  river  in  English,  and  a  water  in  Old  English  and  Scotch^ 
do  not  exclusively  denote  a  fresh  water  stream,  but  apply 
to  every  stream  from  its  source  td  where  it  falls  into  the 
main  ocean,  including  the  whole  sestuary,  (where  it  forma 
an  sestuary),  that  is  the  whole  arm  of  the  sea^  intra  fauces 
krraj  as  contradistinguished  from'  the  main  ocean.  It  is 
not  very  likely,  that  the  laws  of  the  old  Scotch  Parlia- 
ment  should  have  been  influenced  by  a  fact,  discovered 
through  the  medium  of  a  learned  process  by  mathemati- 
cians of  the  nineteenth  century  ;  and  as  to  any  fancied 
coincidence  between  this  result  and  the  policy  of  preserv- 
ing the  breed  of  fish,  the  supposition  is  to  the  last  degree 
lAiprobable.  If  the  Legislature  had  nothing  in  view  but'  to 
preserve  the  fry  by  interdicting  the  use  of  engines  in  the 
brackish  part  of  the  river,  where  they  are  said  to  linger 
until  they  are  accustomed  to  the  new  element,  why 
should  they  include,  under  this  interdiction,  the  whole 
Ipace  between  the  highest  influence  of  the  sea  and  the  low- 
est  influence  of  the  river  ?  In  the  Tay,  this  space  extends  to 
five  or  six  miles,  for  only  one  of  which  at  most  the  water 
is  brackish ;  and  for  what  purpose,  therefore,  should  the 
prohibitions  be  made  to  comprehend  miles  of  fresh  water, 
where  the  policy  of  the  law  could  have  no  influence  ?  All 
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t81l9.  ihis^  however,  proceeds  upcoi  tlue  hypodieiifl)  that  tlie  sal- 
91011  fry  have  the  hahit  which  is  aacribed  to  them ;  bat, 
even  if  this  were  clearly  aacertained,  it  is  not  aUeged^ 
that  the  fry  of  sea  fishes. have  the  same  hahit ;  and,  as 
the  statutes  had  the  preservatioo  of  these  expressly  ia 
view»  as  well  as  that  of  the  salmoa  fl?y»  it  cannot  be  de- 
nied, Uiat  to  this  exteiiit,  at  least,  the  stake-nets  faH  under 
tfie  statutes ;  as  it  is  well  known,  that  the  fry  of  sea  fisi 
^Yirely  aaceiid  into  the  fresh  water,  but  are  bred  in  creeks, 
havens,  and  the  shores  of  lestuaries.  Ia  short,  the  de- 
fenders have  offered  nothing  but  a  gratuitous  and  incon* 
elusive  theory,  to  contfioul  the  express  words  of  a  bo^  of 
statutes. 

After  hearing  counsel  the  Court  appointed  die  case  to 
be  stated  ia  memorials ;  and  upon  advising  these  papers, 
en  the  7th  March  1812,  their  Lordships  proceeded  to  de* 
Uver  their  opinions  as  follows  : 

LORD  GILLIES. 

This  is  a  case  of  singular  difficult  and  importance,  ia 
which  I  labour  under  the  additional  disadvantage  of  ea* 
deavouring  to  get  quit  of  the  impression  whick  I  roceif* 
ed  as  a  counsel  in  the  case*  It  has  been  very  fuUy  debet* 
ed  at  the  bar,  and  is  now  stated  in  papers  of  extraordi* 
nary  learning  and  ability.  *  In  considering  these  with  sB 
the  attention  in  my  power,  it  appears  tome  that  the  qae»> 
tions  at  issue  are  three  in  number :  1^,  Whether  the  pur- 
suers have  made  out  a  good  title  to  insist  in  the  present 
action  ?  2dlyf  Whether  the  statutes  on  which  they  found, 
apply  to  engines  such  as  stake-nets  are  described  to  be  ? 
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fcr  whether  thej  have  a  title  or  not,  stall  the  question  is,  1813. 
vhether  the  statutes  do  q>ply  to  these  engines ;  and  un- 
less the  pursuers  can  shew  that  thej  were  meant  to  apply, 
mid  do  apply  to  such  engines,  it  ia  of  no  consequence 
where  they  may  be  pkced.  Lastly^  The  third  question 
is,  whether  the  statutes  apply  to  engines  of  any  desorip* 
tion  siluated  as  these  nets  are  ?  The  first  point  is  the 
question  of  title,  and  this  involves  the  question  as  to  the 
policy  of  the  statutes.  It  is  maintained  by  the  defenders, 
that  the  object  of  these  enactments-  was  altogether  of  a 
public  nature ;  that  they  are  mere  regulations  of  policy- 
and  can  only  be  inforced  by  the  proper  officers  to  whom 
the  superintendence  of  the  police  of  the  country  is  conKi 
mitted.  On  the  other  hand,  it  is  maintained^  that  the  ob- 
ject was  not  merely  to  enforce  regulations  of  police,  but 
to  protect  the  property  of  the  superior  heritors;  and  it. is 
itid,  that  the  salmon  in  a  river,  are  a*  species  of  commoii 
pop^rty ;  that  the  king  having  made  grants  to  various 
persons,  it  must  have  beeo  the  object  of  the  Legislature 
to  protect  those  grants.  If  I  were  to  confine  my  consi- 
deration  of  the  title  to  these  two  points,  viz.  whether  it 
was  the  object  of  the  statutes  to  protect  what  the  puiv 
suers  t^rm  common  property  ;  or,  on  the  other  hand,  to 
enforce  regulations  of  police,  I  should  say  that  the  pur- 
suers have  no  sufficient  title ;  for  it  is  clear  to  me,  that 
ao  such  idea  as  that  of  a  common  property  had  ever  oc- 
<mred  to  the  Legislature.  The  object  of  one  and  all  of  their 
eqactmentSi  is  to  protect  the  breed  of  selmon  for  the  benefit 
ef  the  community,  and  without  any  view  to  the  interests 
of  one  class  of  heritors  more  than  to  those  of  another.  The 
acts  are  annexed  to  one  of  these  papers,  and  certainly, 
from  the  first  to  the  last,  the  object  is  plainly  avowed  to 
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1812.  be  the  general  and  public  one,  of  protecting  the  breed  of 
salmon ;  as  a  principal  means  of  doing  which,  thej  pro- 
hibit the  catching  of  red  and  black  fish,  and  the  destnic- 
tion  of  the  fiy.  When  it  is  snid  by  the  pursuers,  that  the 
object  of  the  statutes  was  to  protect  this  supposed  com- 
mon property,  your  Lordships  will  not  find  that  in  any 
one  act  is  there  the  smallest  allusion  to  that  which  b  aU 
leged  to  have  been  the  main  object  of  the  whole  of  them, 
^here  is  no  allusion  to  it.  They  indeed  state,  that  such 
was  the  object,  but,  from  beginning  to  end,  the  statutes 
fxe  utterly  silent  upon  it ;  and  the  natural  inference  is,  that 
they  had  in  view  that  object  which  they  express,  and  not 
that  to  which  on  no  occasion  do  they  allude.  The  first 
statute  is  one  of  Robert  I.,  and  the  intention  of  its  pro- 
visions is  distinctly  stated,  ^  ita  quod  nulla  fria  piscium  im- 

*  pediatur  ascendendo,  sed  quod  libere  possunt  ascendere, 
f  vel  descendere  ubique.^  Then  comes  the  reguUtions 
of  James  I.  <  Item,  That  all  cruvis  and  yairis  set  in 
^  fresche  watters,  quhair  the  sey  fiUis  and  ebbis,  the  quhilk 

*  destroyis  the  fry  of  all  fischeis,  be  destroyit  and*  pat 
^  away  for  ever  mair.**  What  am  I  to  consider  as  the  ob- 
ject of  abolishing  these  cruives  and  yairs  ?  What  could 
be  the  object,  but  to  prevent  the  evil  which  is  expresslj 
stated  to  result  from  them,  viz.  that  they  destroyed  the 
fry  of  all  fishes.  This  leads  me  to  notice  an  argument, 
that  the  fry  could  never  be  destroyed  by  cruives ;  and 
consequently  that  the  object  of  the  statute,  in  abolishing 
cruives,  could  not  be  to  prevent  the  destruction  of  the  fiy. 
But  even  though  this  were  true,  that  cruives  can  do  no 
injury  to  the  fry,  this  would  not  bear  the  pursuers  out  in 
their  argument  as  to  the  policy  of  the  acts,  because  the 
X^egislature  expressly  declares,  that  they  are  destructive; 
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to  the  fry.  They  may  oi  may  not  be  sa^  but  the  question  1818. 
is,  Whether  the  Legislature  hadit  in  vievr  to  prevent  the  de^ 
stTttCtiao  of  the  firy ;  aad  it  it  necessary  for  the  pursuers  to 
make  out^  not  merely  that  defaeU  they  wei^not  injurious 
to  the  fry»  but  that  the  Legislature  were  not  of  opinion 
thst  they  were  a^uiiotts  to  the  try.  But  how  is  this  pos^ 
aible,  when  the  Legssbitttre  ei^resaly  sets  out  wkh  de- 
claring that  they  are  so ;  and  it  ia  dear,  that  their  policy 
aad  views  must  be  judgad  of  hy  their  awn  acts.  The 
next  statute  is  in  1478 ;  in  whkh  it  is  expressly  declared, 
that  these  eagiaca  destroy  the  fry  of  all  fishes«  Laatiy^ 
There  is  the  act  of  0aeen  Anne,  which  I  think  contains 
complete  proof  that  such  was  the  main,  if  not  the  sole 
object  of  the  Legislature.  It  begins  by  ratifying  all  the 
previous  acts,  and  stating  the  great  and  many  advattlages 
that  may  arise  to  this  nation  by  encouraging  the  salmon, 
white  and  herring  fishings,  &c.  *  And  albeit  there  be  seve^- 
^  ral  good  tets  afaready  made,  to  encourage  and  eatry  on 
'  that  trade,  yet  they  are  either  in  desuetude,  defective, 
^  or  do  not  answer  the  present  circumstances ;  therefore 

*  her  Majesty,  with  consent  foresaid,  ratifies  and  approves 

*  all  Cmmier  laws  and  acts  of  Parliament,  made  anent  the 
'  slaying  and  destroying  of  red  fish,  smolts,  and  fry  of 
«  admon.^  This  b  considered  to  be  a  sufficient  enumera* 
tion  of  these  acts ;  and  what  was  the  view  of  the  Legisla* 
ture  at  the  time  f  It  was,  that  they  were  acts  meant  to 
prevent  the  slaying  and  destroying  of  red  fish,  satiolts,  and 
firy  of  salmon.  Upon  these  grounds  I  cannot  have  a 
doubt,  that  the  pursuers  are  wrong  in  their  propoikioft 
that  it  was  any  part  of  the  object  of  the  Legislature  ti> 
prevent  inferior  heritors  from  monopoliaing  the  salmon. 
They  meant  to  preserve  the  breed ;  and  not  only  eon^ 

s 
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1818,.  ceive  that  such  was  their  object,  but  that  neither  in  point 
of  justice  or  expediency  could  they  have  had  any  other 
object.     In  the  first  place  it  would  have  been  inexpedient 
to  prevent  salmon  from  being  caught  in  the  greatest  pos- 
sible quantity,  and  the  nearer  the  sea  the  better,  as  the 
fish  are  there  most  likely  to  be  in  a  good  and  firm  state.  In 
the  next  place,  it  would  liave  been  unjust  to  deprive  in- 
ferior heritors  of  the  natural  advantages  arising  to  them* 
from  their  actual  situation.     Many  such  advantages  there, 
are,  and  they  are  inseparable  from  property.    One  man. 
has  an  estate  near  a  sea»port,  or  adjoining  a  great  turn- 
pike road,  and  he  has  benefits  thence  arising  which  place 
him  in  a  ,better  situation  than  the  generality  of  his  nei^- 
bours.     In  the  same  way  where  a  person. has  a  salmon 
fishing,  his  property  is   enhanced  iniValue  by  it,.a9d 
where  it  is  near  the  sea,  the  property  is  still  more  en- 
hanced than  if  it  were  situated  far  up  the  river.    AU 
ijiese  are  adventitious  benefits,  resulting  from^natural  si- 
tuation.    Such  are  the  benefits  enjoyed  by  the  lower  heri- 
tors in  the  present  case^  and  it  would  have  been  a  most 
absurd  and  unjust  policy,  if  th^  Legislature  had  intended 
to  prevent  them  from  catching  as  many  salmon  as  they 
could.    Your  Lordships  will  observe,  that  I  am  always 
assuming  that  it  is  by  fair  and  legal  means,  because  I 
know  the  pursuers  say  that  it  was  the  object  of  the  Legis- 
lature to  prevent  all  fishing  except  by  net  and  coble.    On 
the  other  hand, .  I  say  that  such  was  not,  and  could  not  be 
the  object  of  the  Legislature.      But  while  I  state  this  as 
my  opinion,  still  I  think  jt  follows,   that  if  the  pursuers 
can  show  that  these  are  illegal  engines,  and  that  these  en- 
gines are  attended  with- injury  to  their  property,  they  have 
a  title  to  insist  that  th?y  shall  be'  removed.    This  title 
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M  not  founded  on  their  illegality,  t>e(5&use  that  is  a  matter  1812. 
which  clearly  belongs  to  the  public  prosecutor.  But  every 
person  is  entitled  to  have  an  illegal  structure  removed  if 
he  can  shew  that  bis  property  is  injured  by,it,  and  therefore 
their  title  depends  on  their  ability  to  qualify  an  interest. 
If  they  can  shew  that  these  engines  are  illegal^  the 
question  is^  whether  they  are  injurious  to  their  interest. 
This  leads  to  a  consideration  of  the  proof;  and  I  must 
confess,  that  after  paying  all  the  attention  to  it  in  my 
power,  I  have  not, been  able  to  form  a  very  dear  opinion 
upon  the  subject.  If  it  be  stated  generally,  that  by 
means  of  these  stake-net?  a  smaller  quantity  of  fish  as- 
cends the  riyer^  that  is  extremely  probable ;  but  we  tave 
no  proof  of  the  fact;  for,:  from  the  manner  in^ which  the 
proof  has  been  conducted,  we  cannot  see  with  certainty  that 
these  fishings  are  injured.  I  bel^ve  them  to  be  injured, 
because  it  is  so  probable ;  and  therefore  I  am  for  sustain- 
ing the  title,  not  on  account  of  the  proof,  but  from  the 
natural  And  reasonable  presumption,  that .  these  stake-nets 
are  attenoed  in  a  certain  deg)ree  with  injury;  '  I  wish  it 
had  been  proved  in  a  more  satisfactory  manner ;  but  still 
I  think  it  sufficiently  appears  that  they  are  injured  ta  a 
certain  extent^  and  thertfore  I  am  clelir  that  the  pursuers 
are  entitled  to  have  the  stake-aets  removed  if  they  can 
shew  that  they  are  illegal. 

This  leads  to  the  second  question,  Whether  the  sti-^ 
tutes  do  or  do  not  apply  to  engines  of  thisl  nature ;  and 
if  I  havief  stated  the  main  [objects  of  the  statutes  correct- 
ly, viz.  that  it  was  to  prevent  the  destruction  of  the  fry 
and  red'  fish,  it  follows,  that  it  never  could  be  the  iuteii- 
tion  of  the  Ljegislature  to  prevent  the  catching  of  im  many 
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fish  ta  poteiMe  ift  a  faealthy  stete^  f^oVidted  tbb  was  eem* 
patible  with  the  pttt»ervation  ef  the  fry  o^  red  fish.  A 
j;reat  manj  deckioiiB  ttte  qaoted^^  ki  whicA  sleiit^els  hare 
been  found  illegat ;  Imt  these  are  materially  ditferent  from 
stake^^ts;  &Ad  it  appeari  to  me,  that  the  ground  on 
which  ttait-fieCs  ha^e  beetf  femid  iRegal,  is,  not  that  they 
eatch  fishy  Init  that  they  present  fish  from  ascending  Ihe 
river ;  and  I  am  the  more  eofifirm<^  m  this  by  the  case 
of  the  Buke  of  Queensberry .  The  spedes  of  engine  whMi 
ptev&da  fish  from  aseending  the  river  without  caCehing 
them,  is  prohibited  by  tihe  Legtslatare,  and  has  been  fettnl 
iHegal  by  these  decisions.  But,  do  these  af^y  to  stdce- 
fiets  ?  I  e<>nceiye  thoy  do  not.  The  object  of  a  Mke^ 
net  is  to  catch  fidh ;  it  is  used  direcfly  as  Ae  meajts  lUid 
instrument  of  catohmg  fish.  It  is  said,  that  a  few  of  the 
fish  may  be  presented  from  ascending.  Bsf,  in  thi^  way, 
fishkig  by  net  aird  coble  might  be  proved  to  be  Segal,  be- 
cause that  eertidnly  cannot  be  done  without  frigiiteniftg 
away  some  fish.  But  I  allude  to  the  main  and  primaiy 
oliyect  of  th^ie  engines.  They  are  altogether  diSeient 
from  cruii^ts  or  yairs,  and  tiiey  ar«  slso  dtfitmit  fitan 
st^t-oeto ;  becaose  the  obfeet  and  eflbct  df  all  these  was, 
not  to  eateh  fish,  but  to  prevent  &h  from  gMAg  iq»  the 
river.  It  does  not  ^pcar  to  me,  that  these  engines  can 
be  considered  as  prohibited  by  as^y  of  the  itattttes.  They 
are  quite  different  from  cTuives,  and  different  from  yairs. 
It  is  pointediy  said  that  they  hire  lihe  same  efieet  with 
yairs ;  bi^  they  have  not  the  effect  ift  eoosniexatieoii  of 
which  yairs  were  proh&ited  by  Fludiament-^tfaat  of  ds- 
stroyi&g  the  iiy.  It  is  fer  tiiat  f  euian  l3iat  they  ware  pm- 
hibitedy  and  it  is  in  tiiat  very  respect  which  occasioned  the 
^ndiihsti<m  that  stake-nets  awterialiy  diffigr^.  because  they 
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vetther  dp  nor  caa  pro^e  ia  the  tUght^st  degree  d^rtrue^  181 S. 
tire  to  the  fry.  I  sbaU  aot'  eater  into  the  etjinology  of 
tke  difiQi:eat  t^ms  awd.  We  do  aot  know  their  exact 
aatHrey  but  it  was  knowa  to  the  Legjisiature  at  the  time ; 
and  the  effect  aacribed  to  aU  theae  different  engiaes  was, 
that  of  destrpy ing  the  firj.  I  therefore  coBceive,  that  the 
^lursuera  harie  not  aiade  a«I  their  second  ground,  Uiajt 
these  eagmes  arp  ilk};;^. 

Upon  the  third  point,  I  fairly  own  tjiat  I  h^ve  bad  les^ 
difficulty.  I  am  clearly  of  ippinion,  that  the  statutes  do 
not  qppiy  to  engines  gS  any  description  erupted  ia  the  sir 
tuation  of  (bese  stake-nets.  The  words  of  the  acts  cer- 
tainly bear,  ia  ^  fresh  waters,^  ia  one  instancey^^'  waters,^ 
in  anothery-^^nd  ^  salt  waters,^  in  a  thinl.  But,  iipon  this 
subject,  I  go  entirely  witji  tbie  reasoning  of  the  defendr 
ers^  Biemoria^  The  statute  qt  Jlobert  I.  statos«-*»<  Item, 
*  oamis  iUi  qui  habent  croias,  vel  piscarias,  seii  stagna, 
'  aut  nsol^ndina  in  aquis  ubi  mare  ^sscendit,  at  sf  retra^ 
f  biV  The  next  states,  that  they  were  not  to  be  placed 
where  tb^  tide  ebbs  and  flows,  which  ^s  just  a  translation 
of  the  former ;  and  title  question  is,  what  it  ^pties  to. 
It  does  aot  apply  tp  ^  sitaiation  within  the  influence  of 
the  tide.  Does  it  extend  to  the  sea  itself?  That  is  not 
maintained.  But  it  fa  said  that  it  applies  to  all  friths, 
however  extensive,  Z  really  ^hink  this  would  hare  been 
a  very  odd  innoration^  if  it  had  been  introduced  by  the 
Legislature^  and  it  appears  to  me,  that  the  yery  words  of 
the  acts  of  Parliament  afford  demonstrative  evidence  of  a 
contrary  understanding.  The  engines  first  mentioned, 
and  the  erection  of  which  is  prohibited,  are  cruives  an4 
^airs.   It  is  said,  that  all  cniives  and  yairs  set  in  fresh  wa^ 
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1813.  ter,  where  the  sea  ebbs  and  flows,  shall  be  destroyed.  Now,' 
here  your  Lordships  will  observe,  that .  the  act  speaks  of 
cruives  and  jairs  as  engines  of  a  similar  nature,  and  cer- 
tainly as  erected  in  the  same  place.  The  act  is  directed 
to  a  situation  in  which  it  was  common  to  place  cruives 
and  yairs.     But,  how  could  it  be  intended  to  prevent  these 

• 

erections  in  the  water  of  Tay  ?  It  would  have  been  do-' 
ing  a  very  idle  thing  to  have  prohibited  the  erection  of  a 
cruive-dike  across  the  Tay.     In  fact,  if  you  look  at  the 

•    •  • 

phraseology  of  the  statutes,  it  is  clear  that  they  were  not 
meant  to  apply  to  such  situations  at  all,  but  were  limited 
to  those  parts  of  rivers  where  the  sea  ebbs  and  flows. 
The  Legislature  may  not  have  been  able  to  distinguish,  so 
accurately  as  men  of  science,  where  the  precise  point  is ; 
but  their  inability  to  do  this,  does  not  lessen  the  respect 
which  your  Lordships  are  bound  to  show  to  their  inten- 
tion ;  and  if  they  had  really  meant  that  the  regulations 
should  apply  without  limitation  to  friths,  they  would  cer- 
tainly have  said  so  in  some  one  or  other  of  the  statutes. 
But,  in  no  one  act  of^  Parliament  founded  on,  does  it  ap- 
pear that  they  had  any  such  intention.  The  situation  of 
these  engines  is  uniformly  described  to  be  in  waters,  in 
fresh  waters,  in  salt  waters,  or  waters  generally,  where 
the  tide  ebbs  and  flows.  It  is  impossible  to  hold,  that  if 
they  had  intended  this  to  apply  to  friths  in  the  sea,  they 
would  not  have  said  so.  They  could  not,  indeed,  distin- 
guish  the  point  whei*e  the  river  ceases,  but  their  object 
was  to  confine  it  to  that  point ;  and  surely  this  is  still 
more  made  out,  when  you  find  that,  from  the  result  of 
actuaf  experiment,  it  was  at  this  point  alone  that  the  po^ 

•  •  • 

licy  of  the  Legislature  could  have  any  operation ;  for  it 
appears  from  Sim'*s  evidence,  that  it  is  only  at  this  point 
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where  the  erection  of  such  engines  could  be  attended  with  1812. 
any  injury.  The  Legislature  were  perfectly  well  in- 
formed with  regard  to  those  parts  of  the  river  where  in- 
jury was  most  to  be  dreaded  ;  and  when  you  find  the  ex- 
pression which  they  have  given  of  that  part^  of  the  river 
admits  Jo{  the  construction  which  reconciles  it  to  the^o- 
licy  of  the  law,  it  is  impossible  to  refuse  due  effect  to  it. 

There  is  another  fact,  which  is  not  so  distinctly  stated^ 
nor  so  much  dwelt  upon  as  might  have  been  expected;-^ 
I  mean,  that  there  are  many  yairs  erected  in  different 
friths,  many  grants  of  yairs,  one  of  them  in  the  Frith  of 
Clyde,  in  favour  of  Graham  of  Gartmore,  another  be- 
longing to  Mr  Dennistoun  of  Colgrain.  When  were  these 
grants  made  ?  Can  your  Lordships  suppose,  that,  at  a 
tim^  when  any  of  these  acts  was  in  viridi  observetntia,  the 
.Crown  would  give  grants  of  yairs  that  were  totally  ille- 
gal ?  When  these  grants  were  made,  the  acts  of  Parlia- 
ment were  fully  known,  ^d,  in  fact,  better  known  than 
they  are  now  ;  and  yet,  in  the  face  of  these  statutes,  va- 
rious grants  flowed  from  the  Crown,  giving  right  to  yairs 
in  the  Frith  of  Clyde. 

It  appears  to  me,  that  a  very  strong  argument  arises 
from  the  act  of  £ing  William,  which  speaks  of  pock  nets, 
and  other  illegal  engines,  and  prohibits  them  from  being 
used  above  thel'ow  of  Alloa.  Would  it  have  been  though^ 
necessary  to  prohibit  that  mode  of  fishing,  if  there  had 
been  existing  acts  to  reach  it  ?  They  certainly  would  not 
have  prohibited  that,  or  any  other  mode  of  fishing,  if  it 
was  already  illegal.  But  the  act  prohibits  a  certain  mode 
from  be^ng  used  Qbove  the  Pow  of  Alloa.     Why  ?     Bfe- 
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I81<g.  dune,  without  sttch  act,  tbe  fishing  migkit  iiove  been  bw^ 
fully  used.  These  ore  tiie  grtnmAs  of  tnj  epiaien.  I 
-CpnceiTe  the  pursvers  k«ve  a  tf«fl|cieiit  Citie.  I  hare  great 
doubts  how  far  the  reg^iaitiotis  i^ly  to  stake-aeCs,  and  I 
>fn  clear  they  do  aet  apply  to  any  engines  in  «  frith.  I 
do  not  eater  into  isubdrdiaate  ^estions.  Many  of  the  in- 
dividuals are  in  particular  ritu ations ;  and  if  yaur  Lord- 
ships hold  that  the  regulations  do  apply  to  a  fritii^  and 
not  to  the  sea,  you  have  still  to  determine  where  the  sea 
ends, 'and  the  frith  begins.  I  think  the  point  is  aecmrately 
drawn  by  Mr  Jardine. 

LORD  WOODHOUSELEE. 

I 

''This  is  a  case  of  great  magnitude  and  patrimonial  in- 
terest, and  of  deep  importauce  in  itself^  as  it  involves  the 
construetion  of  the  general  enactnufUts  of  the  Legi^ 
ture,  respecting  an  object  which,  from  the  eax^liest  periods, 
has  always  been  held  to  be  of  very  high  moment— ihe  ex- 
ercise of  the  right  of  salmon  fishing.    As  these  yaluatUe 
rights  were  the  subject  of  frequent  disputes,  which  left  to 
invasions  on  the  part  of  the  grater  landholders,  on  the 
one  hand,  and  to  improper  practices  on  the  other ;  so  it 
became  n^essary,  for  repressing  all  such  proceedings,  that 
the  Legislature  should  interfere  to  regulate  the  exercise  of 
these  rights.     These  appear  tq  me  to  have  been  the  mo- 
tives for  the  framing  of  the  various  statutes  upon  this  sub- 
ject; and  the  same  motives  appear  to  haye  been  the  oces^ 
sion  of  the  later  acts  following  out  the  same  wise  ends, 
viz.  the  security  of  landholders  in  flie  exercise  of  their 
just  rights,  and  the  protectioi^of  all  heritors  of  saloion 
^shings  against  invasion,  by  improper  modes  of  fishing. 


It  U  argued  by  the  deftndeffs,  thai  the  pttrpoie  ot  si  IHSl 
tkeie  statutes  was  ei^Jrely  ef  a  jpuUie  aatiire*  wi  htAmp 
respect  lo  the  private  interest  of  indkijiiftals ;  and,  ia  «▼!*> 
ileaee  of  tius,  they  appeal  to  the  variotM  enaetsients^ 
which,  they  pay,  haye  no  other  ond  hoi  the  j^reseiTatioa 
of  the  breed  of  aaimon.  Now,  I  would  aak,  what  thej 
new  by  the  public  ?  Does  not  the  puU|c  consirt  of  in- 
Anduals  ?  Or,  will  any  one  assert,  that  the  security  of 
firivate  rights  of  property  is  not  the  main  concern  of  the 
LegisUture?  There  seems  to  be  here  a^ort  of  metaphy** 
sioal  distinction  attempted^  where  there  is  not  a  real  diflTer- 
ence.  I  hjald  the  objeirts  of  the  statutes  to.  have  been, 
laainly,  tbe  maintenftnoe  and  protection  4>f  siich  heriton 
$8  had  rights  of  property,  the  securing  them  &om  all  bif 
raiion  by  any  <one  heritor  or  another^  and  the  prevention 
of  ndnous  and  destructive  modes  of  &bii^.  I  iherefoae 
cannot  enter  into  the  distinction  between  the  puUic  interest 
in  the  preservation  of  the  bneedoffirfi,  and  tiie  private  ini. 
terests  of  individuals.  Every  individua)  heritiMr  of  sdmon 
fishing  has  a  direct  intecest  to  appear.  The  preserving  of 
the  breed  of  fish  is  his  direet  interest,  and  he  requires  no 
aid  from  th^  puUic  prosecutor  in  vindicating  this  ri|^ 
But  the  «^press  object  of  the  Legisla^ttre  was,  t»  secure 
patrimonial  ri^ts ;  and  one  of  their  chief  objects  was,  to 
prevent «  moncpoly  frqm  hpng  grasped  at  by  sl  &w  indi^ 
fiduab. 

This  is  quite  evident  from  the  regulations  relative  to 
the  mid  stream  and  tbe  Saturday'^s  slap ;  the  main  pmv 
pose  of  which  wae,  to  prevent  n  few  heritors  at  the  moutk 
of  the  river  from  moncyolining  the  produce  of  the  fish- 
jap.    The  defendeiB  say,  *  No ;  it  was  to  preserve  tiu; 
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•  1812.  breed  of  fish.^  I  say  the  question  is  the  same;  the  ob- 
ject was  to  keep  down  the  monopoly.  These  regulations 
had  no  direct  reference  to  the  encouragement  of  the  breed 
4)f  fish  :  the  mid  stream  did  not  need  to  be  six  feet  wide, 
to  let  the  salmon  fry  pass  through  it.  It  is  plain  that  thesie 
two  regulations  had  no  reference  to  the  specified  object  of 
preserving  the  breed,  but  that  their  purpose  was,  to  re- 
strain all  monopolizing  attempts  of  a  few  to  make  an  ex- 
orbitant gain  at  the  expence  of  others ;  and  this  principle 
was  expressly  recognized  by  the  Court  in  the  case  of  the 
Earl  of  Fife  against  Gordon,  where  there  was  a  net 
stretched  across  the  river,  and  people  employed  .to  drive 
the  fish  into  it  by  means  of  spears  and  other  weapons; 
the  purpose  of  all  which  was,  not  to  scare  the  salmoir, 
but  to  give  one  heritor  an  exorbitant  gain  to  the  prejudice 
rof  another,  who  had  Just  as  good  a  right  as  he  had.  tn 
;Bhort,  the  object  of  the  statutes  is,  to  repress  all  the 
•modes  of  catching  fish  by  every  sort  of  standing  ma- 
chinery, and  to  prevent  a  most  unjust  monopoly  by  anr 
'set  of  heritors.  Yairs  are  expressly  prohibited;  and  what 
is  a  yair  ?  The  meaning  of  a  yair  is  just  an  enclosure. 
These  were  formerly  made  of  wicker-work,  and  compos- 
ed a  most  destructive  engine.  But,  it  is  said,  a  stake-net 
iA  altogether  different,  and  cannot  ii\tercept  the  small  fry. 
But  if  the  work  used  ia  similar  to  a  yair,  without  refer- 
ence ta  its  materials,  I  confess  I  cannot  see  that  it  is  of 
the  smallest  consequence  of  what  materials  it  is  made, 
provided  it  be  a  standing  machine  that  catches  fish.  It  is 
•said  that  it  is  tied  by  a  twisted  cord.  It  is  of  no  conse- 
quence ;'  it  was  the  engine,  the  machine  itself,  whieh  the 
law  intended  to  put  down  ;  and  the  question  is  just,  whe- 
ther the  law  be  still  in  force.  '  I  confess  I  have  no  do^H 
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k  is.  The  only  differei\ce  between  a  stake-net  and  a  jair  1812. 
18,  that  the  one  is  ten  times  larger  than  the  other;  .and 
the  argument  just  seems  to  be,  that  an  enclosure  of  twen* 
tj  feet  diameter  is  not  prohibited,  while,  on  the  other 
hand,  an  enclosiure  of  half  the  size,  or  less,  provided  it 
is  made  of  ropes,  is  prohibited.  But  it  is  clear,  that  all 
machines  are  prohibited.  The  act  mentions  a  varietj  of 
them;  and,  in  short,  it  is  the  anxious  view. of  the  sta- 
tutes to  put  down,  as  illegal,  every  species  of  fixed  ma- 
chinery ;  and  the  description  is  so  comprehensive,  that  no 
machine  of  that  nature  can  be  held  as  not  included  in  it. 

« 

As  to  the  situation^  I  must  observe,  that  I  cannot  be- 
lieve that  the  Legislature  had  it  in  view  to  make  any 
distinction  between  the  precise  part  of  a  river  where 
engines  were  prohibited,  and  other  parts  where  they 
were  not  prohibited.  The  defenders  maintain,  that 
there  is  a  marked  difTerence  between  the  river  and  the 
sea.  But  *this  i3  founded  upon  subtleties  which  I  have 
not  been  aUe  to  enter  into.  These  may  be  creditable 
enough  to  the  defenders'*  ingenuity ;  but,  in  my  apprehen- 
sion, their  ingenuity,  and  their  novelty,  arer  decisive 
agabst  their  application  to  the  present  case ;  because, 
being  thus  new  and  ingenious,  they  could  not  possibly 
have  been  in  the  view  of  the  Legislature  at  the  time. 
When  they  were  prohibiting  the  use  of  yairs,  they  had 
not  the  smallest  idea  of  settling  the  precise  boundary  with» 
in  which  the  prohibition  was  to  operate.  The  plain  saga- 
cious men  »who  framed  the  statutes  entered  into  no  such 
ingenious  calculations ;  and  a  plain  proof  of  this  Is  the 
vay  in  which  they  regulated  the  mid  stream.  ,  This  fras 
all  the  extent  of  their  mathematical  calculations.   In  theif 


/ 
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10111.,  pi^Ailiilioiia,  they  made  no  di^inctioii  of  jipogiMty  Imesi 
wkere  the  sea  enda  and  the  river  be^f .  Tkej  limpljr 
probibited  every  apeoieB  of  aCandisg  nachiiuny  aet  in 
wster  wbeie  the  sea  ehbs  and  flows.  Thrae  are  the  mj 
irords  ef  the  act  1553;  a  proof  that  bjr  the  term  waUn^ 
irere  to  he  comprehended  all  such  waters  as  the  Frith  of 
Tay,  &c.  Yairg  on  the  waters  of  Solwaji  are  jairs  on  tk 
Frith  of  Sakwvy ;  am}  nothing  else  was  meant>  than  tht 
huge  space  in  fritha  which  forms  the  haaon,  .or  sfltiiaiy, 
land-locked  hj  the  coast.  Wherever  it  is  possible  to 
draw  a  line  from  the  one  coast  to  the  oth«r«  al)  within  or 
above  such  line  is  to  be  understood  as  the  ri?er,  or  the 
water,  where  the  sea  ebbs  and  flows.  ThijB  indiidoi  oil 
tAe  qiace  where  the  fishing  is  exercised;  and  wbidi, 
therefore,  I  think,  cannot  be  legaUy  exerdaed  bj  yain, 
Yairs  are  expressly  prohibited ;  and  I  concdve  stak^ieti 
just  to  be  jasrs  on  a  larger  scale.  As  to  the  matter  of 
iMSty  vis.  What  has  been  the  actual  consequence  of  theie 
madiines  ?  I  see  it  has  be^  materially  pr^didal  to  tbe 
upper  heritors.  The  ^Uminution  in  their  ficftungs,  upon 
an  average  of  ten  years,  has  been  very  extensive.  On  tbe 
other  hand,  some  of  the  other  fisheries  have  set  at  an  eaofr 
mous  advance :  one  fishing  which  fonn^y  set  at  L^ 
has,  in  consequeace  of  tbe  stake^nets^  set  at  L.2ylOO. 
fireat  gain  and  loss  has  arisen  from  the  violation  of  tbe 
existing  hiwr,  which  were  meant  to  secure  the  rights  of 
all  heritors,  and  to  repress  all  monopoliea. 

LORD  MEADOWBANS.     • 
When  the  case  of  Seaside  was  decided,  I  had  the  b<h 
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>  » 

oonr  to  sit  i^ion  tike  Btnch,  aud  I  gave  k^nny  cfkAon^  1^12. 
tfaftt  we  Mghl  to  have  bad  a  proof  of  Ae  efRv^ta  of  the 
nets  at  that  tima*  The  Cbnrt  oTer-mled  nne  in  tint  opt- 
Hioiv  aad  in  firoeaediiig,  I  cartaiidy  did  not  see  aiij  dtS- 
ficultj  in  constming  the  statutes  to  the  effect  of  findingy 
that  by  the  prohibition  of  yairs,  the  stake-nets  were  als<l 
prohibited  io  the  situation  in  whicb  they  stood,  in  that 
cage ;  and  I  gave  qiy  opinioB  in  fiivour  of  iha  interloeutor  ; 
and  that  jodgmeiMr  was  affirmed  in  tlie  Court  of  the  last 
resort  But  when  intevdicts  were  i^lied  fi>r  agaaaat 
other  parties  who  had  erected  stake*neta  about  the  luouth 
of  the  Prith  of  Tay,  the  Noble  Loid  who  pronouneed  thst 
judgmenty  entectaiiiecl  dMbIs  of  his  foruier  4^iniou^  and 
tbat  lias  suggested  tb?  trial  pf  the  «ase  a  second  tisie  b»* 
tvixt  the  {tfeseut  pfortfes^  and  it  wall  disserves  to  be  triad 
and  deliberately  considered.  I  am  glad  to  see  that  a 
proof  has  been  taken.  I  wish  oAUch  that  U  hod  been  more 
exleaslf  e  than  it  is.  It  should  have  extended  to  all  the 
greet  rivers  in  Scotland ;  and  I  coutd  have  wished  that  it 
liad  been  competent  to  your  Lordsh^ps^  and  consistent 
with  yt»ur  formSf  to  have  stopped  the  suit  till  such  proof 
was  obtained.  I  eoAceivCi  that  we  are  still  in  ignorance 
of  much  of  the  real  history  of  the  migrations  of  salmon ; 
and  now  that  the  matter  of  law  has  been  much  more 
sifted,  tlie  statutes  much  more  thoroughly  examinedy  and 
that  a  light  has  been  thrown  upon  them,  which  far 
iurpasaes  all  niy  bumble  praise^  it  is  very  much  to  be 
regretted,  that  the  facts  have  not  been  so  thorou^y 
cleared  mp»  as  I  apprehend  might  have  been  done.  Bul^ 
imperfect  as  the  proof  is,  it  is  our  bounden  duty  to  cosur 
ply  with  our  modes  of  proceeding,  and  to  give  our  opinions 
tipon  the.  case  as  it  stands. 


A  i 
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Notwithstanding  all  the. ability  tbat  has  been  disfi&yeii 
I  am  of  opinion,  that  the. construction  of  the  statutes, 
whether  fight  or  wrong,  has  been  so  fixed  bj  decisioiis 
of  the  Courts  that  your  •  Lordships  cannot  with  safetr 
shake  it. 


Much  has  been  said  of  the  immense  patrimonial  and 
national  importance  of  the  question.'  *r  beg  leave  to  saj, 
that  I  divest  mj  mihd  as  much  as  j^osrible  of  the  great 
value  of  the  interests  iii  competition.  I  compel  mj  mind 
to  consider  it  as  if  it  were  the  case  of  an  individual  mere- 
ly ;  for  it  is  a  question  of  law,  which' I  am  bound  to  con- 
strue as  a  Judge,  tied  by  precedents;  and  not  biassed  bj 
its  consequences  in  any  way.  As  tott&e  various  questions 
of  expediency;  as  to  the  new  light  whieh  has  heen 
thrown,  by  great  ability,  on  what  it'  is  alleged  ought  to 
be  the  construction  of  the  statutes,  •  I  am  humbly  of  opi- 
nion, that  it  is  the  province  of  the 'Legislature  only  toap- 
preciate  these,  and  apply  the  Remedy,  if  wrong  has  been 
done,  not  of  your  Lordships.  You  must  tread  in  the  foot- 
steps of  your  predecessors ;  you  must  separate  the  new 
lijfhts,  which  have  beien  recently  thrown  upon  the  subject, 
from  the  case  as  it  stood  upon  the  old  acts  of  Pariiament, 
and  the  decisions  of  this  Court.  That  is  all  that  voa 
have  to  do ;  you  must  consider  these  matters  only,  and 
decide  upon  them,  whatever  injury  ntay  be  occamon- 
ed  thereby  to  any  person  or  body  of  men ;  and,  if  there 
shall  be  any  wrong  done  to  the  public  interest,  by  anr 
judgment  that  you  may  pronounce,  you  may  rest  in  trai^ 
quillity,  in  the  assurance  that  the  wrong  will  be  rectified 
by  the.  policy  and  wisdom  of  the  Legislature. 
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.  I  heard  with  peculiar  pleasure,  as  I  always  do,  the  O]^  1813. 
nion  of  Lord  Gillies.  He  went  through  the  material 
parts  of  the  case,  I  thought,  with  great  accuracy*;  and  it 
gave  me  the  satisfaction  of  comparing  my  t>wn  opinion- 
'  with  an  authority  I  respect  so  much.  J  have  the  {deaoure 
of  concurring  with  .  his  Lordship  ^entirely  on  the  first 
point,  ,as.  to  the  title  to  pursue.  I  think  that  there  is  no 
general  title  in  the  pursuers  to  maintain  all  manner  o£ 
rights  relative  to  the  fisliings ;  there  must  be  an  injmy,' 
an  evil  suffered ;  and, :  in  order  to  make  out  that,  there 
must  be  a  loss  ei^dured,  in  consequenece  of  soniething 
illegally  done.  Accordingly^  formerly  the  penalties  were 
recovered  in  the  Justiciary,  and  .still,  in  .prosecutions 
for  penalties,  in  the  inferior  courts,  the  procurator  .fiscal 
usually  concurs.  I  will  also  just  go  this  much  farther, 
and, say  that,  as  the  learned  gentleman  at  the. bar  has 
ni£ule  no  observation  on  the-new  appendix,  I  must  hold 
that  it  establishes,  that  there  has  been  a  great  patrimonial 
loss ;  and,  of  CQurse,  that  gives  an .  interest  to  pursue ; 
so. that  the  question  of  title  .is  truly  involved  in  the 
merits. 

The  next  question  then  is,  Are  these  stake- nets  legal 
engines  or  not,  in  the  situation  in  which  they  stand? 
And  this  leads  to  two  points,  l^f,  Do  the  statutes  and  the 
law  of  the  country,  as  interpreted  by  our  forefathers, 
comprehend  such  engines  as  these?  and.2c{/y.  Do  they 
apply  to  them  in  the  situations  in  which  they  are  found  ? 
If  they  .do,  there  is  enough  of  evidence  before  us,  ^that 
there  is  a  loss .  sustained  by.  the.  upper  heritors  to  give 
them  a  title  to.  pursue.  And,  in  the  outset,  I  certainly 
'  do  conceive  the,  explicit  and  only  fair  .object  gf  the  sta- 
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\9ii%  tales  was  ta  protect  tke  irakiplicatiioK  of  die  fidi,  and 
augnmit  end  iecttre  the  productiveiicBe  of  the  fisherj; 
ttdy  I  Biuat  own,  I  think  there  is  no  indication  in  the 
etatttte*  of  what  Lord  Woodhouselae  has  laid  down. 
Thflfe is  not  a. Tostigeof  eridence^  pereeptiUe  to  m^  that 
iiuif  were  intended  to  prevent  a  monopoly  €ax  the  part  of 
the  inieriiar  heritors,  or  of  anjr  other  body,  of  noen.  It 
seeiBft  tome  that  the  predonunaoi  radical  idna  of  the  Legb- 
tnre  was  invaridile,  that  they  dutnld  preserre  and  enooa- 
rage  the  breed  of  fildi.  That  was  the  object  of  all  their 
enactments.  The  Saturday's  slap,  and  the  mid  stream, 
were  not  meant  to  serve  primarily  to  protect  the  firy,  hat 
they  were  meant  to  enable  the  fish  dbout  to  spawn,  to  get 
into  those  parts  of  the  river  tiMit  were  proper  for  spawn- 
ing. It  was  for  the  interest  of  the  inferior  heritors, 
more  than  of  the  snperior  ones,  that  the  Saturday'i 
dap  and  the  mid  stream  were  provided,  in  order  th&t 
the  breeders  might  get  to  their  pn^per  haunts.  I  thuik, 
that  if  there  had  been  a  project  formed  t^  prevent 
monopolies,  the  cruives  above  the  pkoes  where  the  tide 
ebbs  and  flows  would  have  been  put  down,  as  well  as 
those  below  them.  For  what  is  a  cniive  ?  What  is  the 
object  of  it?  It  is  meant  to  establish  a  monopoly  of  the 
fish^  in  so  far  as  a  monopoly  can  be  established,  in  prgn- 
dice  of  all  the  upper  heritors  on  the  river.  And  the  L^i^ 
lature  did  not  even  put  them  down  entirely :  it  only  bm^ 
dified  them.  And  what  was  the  naodification  that  wtf 
ndc^ed  ?  They  seem  to  have  thought,  that  they  would 
do  just  enough,  if  they  provided  for  replmishing  the  river, 
which  they  did  by  the  Saturday's  slap  and  the  odd  stream, 
although  they  suffered  the  cruives  to  remain  a  oonstaat 
disadvantage  to  every  fishing  above  them^  wd  »  f^^t^. 
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encroachment  on  the  fair  use  of  the  river.  Bat  so  indif*  1813. 
ferent  were  the  feelings  of  our  predecessors  on  these  mat- 
ters, that  we  all  know  that  the  mid  streams  were  put  an 
end  to  by  the  negligenee  of  the  public  prosecutors,  and  of 
those  having  interest.  In  the  same  manner,  (and  this  is 
8  thing  which  is  not  explained  at  all  in  the  defenders^  me- 
morial,) why  are  the  fry  not  better  protected  above  the 
places  where  the  sea  ebbs  and  flows  ?  The  cruives  disturb 
the  fry  no  doubt;  and  I  suspect  there  are  a  great  number 
of  fry  destroyed  at  most  cruives.  They  disturb  that  easy 
Water,  where  it  is  observed  thlit  the  fry  take  their  way 
down  to  the  sea ;  and  a  great  deal  of  mischief  is  done  at 
them  by  the  thoughtless  indifference  and  greed  of  the  pea« 
santry ;  and  most  certaitily  a  great  deal  of  harm  is  ddne 
in  mill-dams,  in  the  manner  prohibited  by  the  act.  But; 
in  so  far  as  appears  from  this  proof,  the  fry  are  much 
more  destroyed  by  the  pursuers  themselves,  at'  their 
cruives  above  the  prohibited  places  on  the  water,  and  by 
their  pock-nets^^and  by  other  means^  on  different  parts  of 
the  upper  parts  of  riversi,  than  by  the  stake-nets. 

All  this,  your  Lordships  will  observe,  I  throw'  out; 
from  a  wish  to  eiitplain  distinctly  the  grounds  that  I  rest 
on  in  this  case ;  for  I  by  no  means  re^  on  this,  that  the 
Legislature  would  have  been  even  justified  in  depriving  the 
inferior  heritors,  on  the  aestuaries  at  the  mouth  of  great 
rivers,  of  their  right  of  fishing  in  any  manner  they  pleas- 
ed, upon  any  principle  or  purpose  of  destroying  their  mo- 
nopoly. They  could  not  be  justified  if  they  had  d6ne  so. 
It  would  have  been  an  abominable  act  to  have  destroyed 
the  right  of  the  fortunate  proprietors,  who  had  their  va- 
luable interests  within  reach  of  the  sea,  in  order  merely  to 
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1812.  hav«  favoured  the  naturally  less  productive  fisheries  of  the, 
upper  heritors.  It  would  have  been  just  the  same  thing  as 
to  have  prohibited  a  proprietor  on  the  sea-shore  from  cul- 
tivating the  better  sorts  of  grain,  &c.  upon  his  lands,  in 
order  that  the  proprietors  situated  on  the  mountains  might 
not  be  outdone  hj  him.  It  is  so  absurd,  that  there  can  be 
no  ground  for  it.  It  is  an  imputation  upon  the  Legisla- 
ture to  suppose  so.  The  only  legitimate  purpose  they 
co<iId  have  was  to  preserve  the  fry,  and  favour  the 
increase  of  the  fishery  generally ;  and,  on  that  footing, 
they  were  entitled  to  stop  every  engine  that  they  thought 
might  tend  to  displenish  the  rivers  of  fish,— every  kind  of 
engine  that  was  incompatible  with  keeping  the  rivers  in 
a  full  supply  of  fish.  There  was  no  intention  that  the  in- 
ferior heritors  should  be  deprived  of  any  part  of  their 
right,  in  order  to  give  the  superior  heritors  more  valuable 
fishings.  That  purpose  would  have  been  quite  illegitimate; 
and  the  existence  of  every  cruive  proves  a  leaning  in  an 
opposite  direction,  to  favour  the  inferior  heritor  at  the  ex- 
pence  of  the  superior.  But  if  it  was  necessary,  in  order 
to  give  a  supply  to  the  river,  to  prevent  the  use  of  any 
instrument  or  machines  that  would  catch  the  breeders, 
or  prevent  them  from  getting  up  the  rivers,  that  was  a 
legitimate  oljject  for  the  Legislature  to  proceed  upon. 
Bight  or  wrong,  the  Legislature  express  that  to  be  their 
olgect ;  and,  with  that  view,  they  have  pronounced,  dur- 
ing the  course  of  many  centuries,  a  great  number  of  inter- 
dictions. They  have  interdicted  a  number  of  things, 
more  or  less,  for  the  purpose  of  protecting  and  encou- 
raging the  breed  of  salmon ;  and  your  Lordships  are  now 
called  on  to  construe  the  acts  of  Parliament  in  which  this 
is  done. 
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Now,  there  was  one  thing  which  Lord  Gilties  said,  on   1812. 
the  question  of  construction,  which  struck  me.     It  is 
very  odd,  he  said,  that  the  Legislature  should  have  used 
the  term  <  cruives^  in  the  first  instance^  had  sestuaries 
been  in  contemplation,  or  that  thej, should  have  thought 
of  interdicting  them  in  sstuaries  at  all,   where  nature 
itself  has  interdicted  them,  and  where  it  is  impossible 
for  men  to  have  put  them  up.  But  it  struck  me,  that  if  they 
had  meant  not  to  prohibit  them  in  every  place,  excepting 
the  sea  itself,  they  used  a  very  strange  term.     ^  Where  ^ 
the  sea  fills  and  ebbs '  is  the  phrase.    This  is  a  very  broad 
A&d  comprehensive  term;   a  term  too  that  is  naturally 
ambiguous,  if  taken  in  the  sense  the  defenders  contend 
for,  and  which  a  person  of  common  understanding  would 
not  naturally  suspect  was  to  be  confined  merely  to  those 
parts  of  rivers  where  the  tide  ebbs  and  flows  continually^ 
and  not  to  comprehend  those  which  the  tide  leaves  alto-^ 
gether  at  low  water,  and  fills  at  high  water,  nor  estuaries. 
It  is  very  odd,  that  the  statutes  should  not  have  distin- 
guished between  the  places  in  contemplation  more  parti- 
cularly, when  it  was  speaking  of  situations  far  within  the 
water.     All  these  kinds  of  expressions  look  very  loose 
and  very  general,  more  especially  when  it  is  considered, 
that  they  have  used  a  term  of  Vast  variety  of  latitude.     I 
imagine  that  the  Scotch  dialect  ^  water  ^  is  by  no  meand 
confined  to  running  waters.     I  apprehend  it  extends  id 
narrow  seas.   I  suspect'  the  noted  song  of  *  O^er  the  Water 
to  Charley,^  implies  over  the  sea.    It  is  a  very  ambiguous 
term.     It  is  certainly  a  term  of  great  latitude ;  and  it  wasf 
the  duty  of  the  Legislature,  if  they  wished  it,  to  have  used 
words,  showing  that  they  meant  to  confine  the  prohibi-^ 
lion.     They  have  not  done  so ;  and  what  is  more^  it  traa 
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1818.  certainly  not  been  so  understood  bj  the  Legislature;  for 
if  your  Lordshipe  look  at  the  statute  of  Queea  Aime,  JM 
will  see  most  distindy,  that  the  powers  coniierred  on  the 
Sheriff  of  Fife,  to  enforce  the  statutes,  relate  to  the 
south  side  of  the  Frith  of  Tay,  as  well  as  of  the  mm 
itself.  It  is  perfectly  plain  that  the  Legidatnre,  at  thst 
time,  conceived  that  the  Frith  of  Tay  was  withis  the  pro- 
hibitions  and  penalties  of  the  statutes. 


I  think  also,  that  the  grants  of  yairs,  mentioned  by  my 
learned  brother,  operate  another  way  from  what  he  coa- 
ceived :  for  I  belieTe  it  was  a  very  commoa  thi^g,  that  in 
all  matters  of  commerce,  the  King,  in  old  times,  was  im- 
derstood  to  have  a  daqiensing  power  by  the  law  of  Scot* 
landp  In  the  middle  ages,  it  waa  also  understood  very 
generally,  that  the  commerce  of  the  country  was  wi^thin 
the  prerog^ive  of  the  King.  He  at  least  was  in  the  cus- 
tom of  granting  privileges  of  various  kindS)  (leaving  it  to 
the  Legislature,  D$  tie  sure^  to  exercise  its  powers  of  cut- 
ting down  the  grants  when  necessary) ;  but  still  I  suspect 
it  was  a  very  common,  things  in  both  parts  of  the  islsnd, 
for  the  King  to.  make  grants  in  the  face  of  the  geneni 
law ;  and  there  are  many  instances  of  it  ia  the  matters  of 
trade  and  manu&cture.  There  were  gveat  powers  exer- 
cised in  that  way ;  and  when  your  Lordships-  see  bow 
very  few  instances  there  were  of  grants  of  yairs,  I  suspect 
they  were  infringements  upon,  and  not  proof  of  the  law* 
I  think  Mr  Cranstoua^s  argument  is  irresistible,  that  if  it 
had  been  matter  of  common  right  to  erect  yairs  in  fritlH» 
ages  ago  you  would  have  had  the  whole  courae  of  the  Tay 
and  otber  sestuaries  begirt  with  yairs ;  and  I  must  there- 
fore suspect^  that  the  want  of  yairs.  upon  it  is  the  8tr<Mif- 
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M  Daftio&al  inlerpretation  of  the  statutes.  And  though  1813. 
^  eruites^  be  indeed  the  leading  word.  It  was  so  in  eon- 
flection  with  the  yairs.  Cruires  were  not  confined  to  one 
situation,  and  were  onljr  objectionable  secundum  subjtciam 
matmem.  Thej  are  rather  machines  on  the  top  of  the 
cTttive-dikes  than  the  dikes  themselTes,  and  they  are  found 
every  where  along  the  sea^oast ;  they  are  sometimes  long 
wicker  baskets,  and  are  used  for  catching  herrings.  These, 
I  suspectj  when  attached  to  the  inclosures  called  ^  yairs/ 
or  other  such  structures,  might  be  the  cruives  meant  as 
ap|riicabk  to  sBstuaries.  DilTerent  contrivances  had  been 
fallen  upon,  such  as  baskets,  creels,  coups,  and  other 
things,  for  similar  purposes,  and  all  fell  under  the  prohi- 
hitions  ;  for  all  might  be  deemed,  not  unreasonably, 
though  perhaps  erroneously,  destructive  of  the  fry. 

I  conceive  the  custom  in  botli  of  these  matters  to  be  in- 
terpretative of  the  real  meaning  of  the  statutes,  as  under- 
stood by  the  nation.  Whence  the  objection  to  stell-fish- 
ings  ?  No  man  with  a  right  of  eoble^shing  ever  takes 
it  into  his  head  that  be  is  entitled,  in  rivers  or  friths,  to 
set  up  stells  ad  lihitwn.  He  cannot  erect  stages  with  a  set 
of  leaders  annexed-  to  them,  to  bring  fish  in  his  way. 
That  is  Hot  a  common  right ;  and  why  not  ?  It  must  be 
heeause  such  things  must  have  been  held  to  be  just  a  spe- 
cies  of  yairs.  It  must  have  been  something  of  that  kind 
which  led  the  King  to  interfere  in  the  stelKfishinga. 
Whence  the  prohibitions  of  stent-nets,  but  as  an  impedi- 
ment to  the  ascent  of  the  breeders,  and  as  a  fixed  engine  in 
the.  fishery,  which  it  was  the  poliey  of  the  law  to  disallow. 
I  ca»not  belj^  Ihiaking,  tiierelbre,  that  the  restraints  agaiart 
pU  statiwai'y  nets  and  engines,  tetgether  with  the  smal^ 
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1812.  number  of  yairs  in  the  sestuaries  of  Scotland,  form  together 
good  evidence  of  the  established  construction  of  the  sta- 
tutes :  I  mean  within  what  are  properly  estuaries,  for  I 
do  not  speak  of  that  confinement  of  the  sea  itself,  whicb 
sometimes  gives  it  the  appearance  of  an  lestuary  :  I  mean 
such  an  sestuary  as  Lord  Chief  Justice  Hale  describes,  that 
you  shall  be  able  easily  to  see  the  other  side  ;  that  you  shall 
see  the  fauces  terrne ;  that  still,  in  short,  bears  somewhat 
of  the  appearance  of  a  river.  I  imagine  the  Forth  below 
the  Queensferry  is  always  held  to  be  the  sea.  In  the 
same  way,  at  the  mouth  of  the  Spey,  no  opposite  coast  al- 
most is  visible.  I  do  not  consider  that  the  viewing  out 
the  coast,  by  means  of  glasses,  can  make  it  an  aestuary,  in 
the  sense  that  I  am  speaking  of.  I  conceive,  that  there 
must  be  something  that  gives  it  the  aspect  of  a  riyer  at 
low  water.  That  is  the  case  with  the  Tay  ;  it  has  the 
aspect  of  a  river  at  low  water. 

On  the  whole,  therefore,  I  think  there  was  room  in  the 
vulgar  language  of  the  times, — in  the  indefinite  language 
of  the  Legislature, — to  have  established  legitimately  that 
construction,  which  I  must  say  appears  to  me  to  have 
been  put  upon  them  in  very  old  times,  by  the  very  acts 
and  deeds  of  the  country,  by  the  Legislature  itself,  andb^ 
-the  Privy  Council,  as  the  legitimate  guardian  of  the  police 
of  the  country  ;  for  that  was  its  function.  It  was  the  pn>- 
.per  court  of  police, — the  proper  guardian  of  the  country 
und^r  the  King.  Now,  it  certainly  took  upon  it  to  fine 
severely  for  transgressions  of  the  statutes.  You  see  in 
f  ountainhall  an  instance  of  its  having  fined  the  heritors  on 
the  Don,  for  using  modes  of  fishing  in  violation  of  the 
policy  only  of  the  statutes.     And  I  have  no  doubt  that,  if 
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liny  learned  friend  at  the  bar  were  to  exercise  his  powers 
of  research  in  the  books  of  the  Privy  Council^  he  would 
find  a  number  of  instances  of  the  same  thing.  Perhaps  it 
would  not  be  beneficial  to  his  clients,  but  it  would  be  ex** 
tremely  satisfactory  to  the  Court. 

Now,  when  I  have  said  so  much,  I  wish  nevertheless 
that  it  shall  not  be  understood  that  I  throw  out  any  opi- 
nion, that  that  interpretation  of  the  statutes  which  the 
defenders  have  taken  up  was  not  originally  the  sound  one. 
"There  is  a  great  deal  to  be  said  for  it  But  the  practice 
"of  the  country  has  shut  us  out  from  adopting  it. 

I  wish  also  to  state,  that  I  put  a  great  deal  of  weight 
on  the  discovery,  not  the  invention  of  Mr  Jardine,  as  a 
.  most  important  fact  in  the  case.  It  is  a  fact  which  has 
existed  as  long  as  the  Tay  ;  it  is  not  a  new  fact.  The  in 
fluence  of  that  fact  is  great,  independently  of  the  philo- 
sophical nature  of  the  discovery,  and  the  great  and  un 
common  abilities  displayed  in  it.  It  proves,  that  there  is 
in  nature  a  line  of  division  between  sestuaries  and  rivers, 
separating  characters  and  qualities,  which  may  at  any 
time  have  been  remarked  as  material  on  the  present  sub- 
jects, and  which  may  affo^  hereafter  important  consider- 
ations in-  the  proper  place.  The  coincidence  of  that  very 
curious  fact,  with  the  disappearance  of  the  smolts,  is  a 
thing  that  must  attract  the  notice  of  every  man  of  reflec- 
tion ;  and  it  affords  sucb  conviction  to  a  man  of  patient 
inquiry,  that,  without  some  counteracting  evidence,  I  can 
Very  well  conceive  that  the  Legislature  may  pay  great  re- 
gard to  it  indeed.  Under  such  restrictions  as  the  Legis- 
iature,  in  their  wisdom,  may  think  proper,  in  order  t^ 
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1612.  prevent  the  over^ojuig  of  stalge-jiet  fisKeri^9>  they  maj  pecr 
haps  think  ^t  to  afithorise  thdr  erection  up  to  the  point 
discovered  by  Mr  Jardine.  For  if  it  Jje  true,  that  the  157 
make  their  way  to  the  sea  in  some  deep  cham^el,  beyond 
the  reach  of  the  nets,  and  that  they  are  not  t^red  and  edu- 
cated on  the  shores  of  the  sestuary  among  the  mud  banks, 
then  it  will  be  n)atter  of  general  concern  to  have  the  sta- 
tutes altered ;  for  it  will  fqllow,  that  theris  is  a  public  lo» 
;incurred,  by  not  permitting  the  use  of  an  instrument  which 
does  not  at  all  affect  the  fry ;  and  if  it  be  true,  that  twen* 
ty-three  fish  are  enough  to  stock  the  Tay,  or  ten  times  tl)«t 
number,  there  can  be  little  danger  of  a  deficiency  of  spawn. 

But  I  must  say,  afler  all,  that  I  really  cannot  yet  con« 
jsider  the  facts  of  the  case  as  quite  settled ;  and  I  am  not 
clear  that  the  mass  of  sea-fish  fpund  in  the  stake-net  yards 
among  the  floating  mud,  may  not  contain,  under  some 
disguise  or  other,  which  the  fishermen  do  not  obserre, 
but  ivhich  naturalists  may,  a  great  number  of  the  young 
salmon.  And  I  am  led  to  think  this  may  be  the  case,  be- 
cause I  believe  that  the  sea  is  by  no  means  a  fruitful  pkce, 
pid  that  it  is  only  in  the  neighbourhood  of  land  that  there 
is  food  for  the  inhabitants  of  the  ocean ;  and  I  strongly 
suspect  that  the  sestuaries  are  the  very  places  where  the 
smolts  of  all  kinds  grow  and  thrive.  I  believe  it  is  very 
certainly  known,  that  there  is  no  vegetable  matter  in  the 
ocean  in  the  depths  which  Lord  Mulgrave  so.unded.  The 
food,  therefore,  that  the  anim§ls  get  in  the  sea,  is  all  in 
the  neighbourhood  of  land ;  and  I  suspect  that  the  smelts 
live  and  grow  about  the  mouth  of  the  Tay.  And  though 
this  is  merely  a  suspicion,  yet  it  is  a  suspicion  that  war- 
rants me  in  wishing  that  your  Lordships  shall  not  proceed 
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f^  the  general  philosophical  view^  that  joir  may  have^  1812. 
however  Uworetjcally  <o«nd^  in  jfche  construction  of  die 
ficU  /of  the  Lc^islatiire.  These  are  subjects  only  for  the 
coiyideratioD  of  the  Legislature.  That  is  the  yiew  which 
J  have.  If  the  construction  of  old  tunes  is  to  be  modified 
hj  the  ideas  q£  the  present  age,  it  is  to  be  done  in  such  a 
manner,  that  if  the  Legislature  relieves  from  the  restraints 
of  only  fishing  by  net  and  cobh?,  it  shall  at  the  same  time 
afford  suffiaent  protection  to  breeders^  and  also  to  the  fry^ 
both  at  first  coming  down  and  in  its  progress  to  maturity. 

This  seems  to  niie  to  be  probably  the  only  way  in  which 
Ihe  case  can  be  well  settled.  But,  having  to  decide  to-day, 
I  feel  myself  ^rpngly  bound  by  the  judgments  of  this 
Court.  It  seems  to  me  thereby  established,  that  stent-nets 
^  unlawful,  though  they  don't  stretch  across  the  stream. 
You  mast  not  interrupt  the  passage,  even  the  side  of  the 
stream,  virith  them ;  and  can  it  be  said,  that  because  you 
add  an  inclosure  to  the  stent^nets,  which  increases  their 
power,  that  thereby  the  stent-nets  become  legal  ?  I  con- 
ceive, with  great  deference,  that  the  stent«net  and  the 
stell-net  generally  are  quite  illegal,  without  a  grant,  fol- 
lowed by  prescription ;  and  I  doubt  Yery  much  if  the  King 
can  now  give  any  such  grant.  They  are  unlawful.  Such 
is  the  law  of  Scotland ;  and  I  must,  with  great  deference, 
think,  that  there  has  been  too  much  weight  laid  on  the 
statute  with  regard  to  the  fishings  on  the  Forth,  above 
the  Pow  of  Alloa;  for  I  do  apprehend,  that  this  statute 
nras  meant  for  no  other  purpose  than  to  declare  the  law 
pointedly.  That  was  very  commpn  with  our  ancesl<MX 
They  got  many  statutes  passed,  under  the  idea,  that  a 
pew  statute^  enacting  what  already  was  notoriously  law^ 
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•1812.  would  still  make  the  law  be  better  obserred,  without 
any  idea  of  the  law  being  in  disuse.  I  farther  obserre, 
that  there  were  penalties  imposed,  and  a  jurisdiction  cre- 
ated bj  that  statute ;  and  therefore  I  don*t  think,  that 
the  engines  that  are  there  prohibited  were  thereby  admit- 
ted to  be  lawful  in  other  rivers ;  and  I  think,  that  the 
decisions  which  were  pronounced  in  the  cases  of  Annan- 
dale,  Colquhoun,  and  others,  afford  demonstration  of  how 
the  law  was  understood  by  the  Judges  of  those  days. 

I  own,  I  dare  not  touch  these  judgments  ;  for  I  ha?e 
formed  my  habits  as  an  interpreter  of  the  law,  and  not  as 
a  lawgiver,  or  person  entitled  to  set  up  new  constructions 
I  cannot  help  it.  Whatever  degree  of  hardships  there 
may  be,  by  existing  laws,  against  parties  using  their  rights, 
^ven  harmlessly,  I  cannot  give  the  laws  a  constnictiott 
which  our  forefathers  denied  them.  And  here  the  inter- 
position of  the  Legislature  by  positive  regulations,  is,  I 
strongly  suspect,  requisite,  to  make  the  use  either  harm- 
less or  expedient.  On  thitr  account  it  is,  that  I  am,  with 
great  deference,  for  carrying  down  the  prohibitions  of  the 
statutes  to  the  Old  Ferry  on  the  Tay.  I  would  go  down 
'to  FCTry-port-on-craigs.  There  seem  to  me  to  be  ihefat 
ces  terra ;  and  therefore,  my  Lords,  I  am  humbjy  of  qn* 
-nion,  that  your  Lordships  can  only  decern  as  to  the  stake* 
nets  above  that ;  for  when  you  go  farther  down,  the  frith 
widens  into  a  sea,  and  there  it  seems  to  me  to  be  impos- 
sible that,  on  any  construction  of  the  acts,  the  nets  are 
prohibited ;  for  I  never  heard,  that  the  prohibitions  appU- 
«d  to  the  coasts  of  the  proper  ocean.  I  see  nothing  te 
iiinder  parties  to  do  what  they  please  there.  It  is  onlj 
where  there  is  river^  io  the  vulgar  acceptation  of  the  word^ 
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that  I  see  either  purpose  or  principle  in  the  prohibition ;    1812. 
and  therefore  I  see  nothing  against  erecting  stake-nets  be- 
low Ferry-port-on-craigs. 

LORD  ROBERTSON. 

The  judgment  to  be  given  in  this  case,  will  not  only  af- 
fect those  who  are  parties  to  it,  but  it  will  indirectly  affect 
€very  other  fishing  of  the  kind  in  Scotland.  I  am  sorry 
>that  the  Court  has  taken  it  up  at  this  advanced  period  of 
the  Session.  I  wish  that  we  could  have  had  more  time  to 
it ;  and  that  we  could  have  considered  these  papers  with 
4;ontinued  and  unbroken  attention,  rather  than  in  the  bur* 
ried  manner  in  which  we  were  obliged  to  do  it,  during  the 
period  of  a  Session.  And,  in  these  circumstances,  I  shall 
rather  state  to  your  Lordships  the  result  of  my  opinion^ 
than  its  detail 

'  There  are  two  questions  to  be  considered.  The  first  is, 
as  to  the  title  to  pursue ;  and  the  other  is,  as  to  the  legali- 
ty or  illegality  of  the  stake-nets.  As  to  the  title  to  pur- 
sue, I  coincide  entirely  in  the  opinion  delivered  by  Lords 
Meadowbank  and  Gillies,  in  so  far  as  they  are  for  sus« 
taining  it.  But  though  I  arrive  at  the  same  conclusion,  it 
is  reaUy  by  means  of  difierent  media  ctmcludendu 

In  considering  this  case,  it  is  of  very  great  importance 
lo  know,  whether  the  various  enactments  had  in  view  the 
preservation  of  the  breed  offish,  or  the  preservation  of  the 
interest  of  individuals  who  had  rights  of  fishing.  But  be- 
'fore  saying  any  thing  on  that  head,  I  wish  to  consider 
•di)pther  question,  viz.  Whether,  independent  of  any  sta- 
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1812.  tute,  there  is  any  common  law  right  in  the  parties  having 
an  interest  in  the  salmon-fishings^  to  quarrel  or  to  inter- 
fere  with  the  operations  of  their  neighbours,  and  to  whtt 
extent  the  common  kw  carries  that  right  I  cannot  go 
the  length  of  sajing  that  there  is  any  ordinary  right  of  com^ 
mon  property  among  the  heritors ;  but,  at  the  same  time, 
I  cannot  say  that  aU  their  interests  are  quite  separate  and 
distinct.  I  cannot  well  conceive  that  a  royal  grant,  coq- 
f erring  oh  any  heritor  the  power  of  fishing  salmon,  should 
be  completely  destroyed  and  annihilated  by  another  gnat 
to,  another  heritor.  I  am  rather  inclined  to  consider  the 
rights  of  heritors  on  the  same  river,  all  of  whom  have 
grants  of  salmon  fishing,  as  something  aaalogofis  to  thit 
right  which  heritors  have  in  running  waters.  It  is  not  • 
right  of  common  property,  but  it  is  a  right  of  that  kindi 
that  an  heritor,  even  on  his  own  property,  cannot  do  aay 
thing  that  is  to  affect  or  to  do  injury  to  another  heritor. 

In  the  case  between  Sir  James  Colquhoun  and  the  Town 
of  Dunbarton,  it  was  observed,  as  to  a  ranning  streaoi, 
that  though  there  is  no  common  property  in  it,  the  right 
of  an  heritor  was  unquestioned,  to  prevent  any  alteratioi 
of  the  natural  state  of  the  river  within  his  own  propefty, 
and  that  no  neighbouring  heritor  could  do  any  thing  it 
affect  it ;  and  your  Lordships  will  recollect  the  well  koowi 
case  of  Fairly  against  the  Earl  of  Eglinton.  Mr  Fairly 
had  a  null  upon  the  water  of  Irvine,  served  by  a  canal 
taken  off  the  river  within  his  own  property,  and  wluchre> 
turned  to  the  river  within  his  property.  The  Earl  in- 
tended to  make  a  mill  on  bis  property,  which  was  the  ia- 
ferior  tenement ;  and  the  effect  would  have  been,  to  make 
the  water  regorge  at  times  upon  Fairly^s  iniU^  who  brought 


'  ioAlMtT  THE  BOS'.  W.  VAULS,  8tC.  dOl ' 

an  action  to  prcfrent  it,  and  the  Eart  offered  to  alter  Mr  1812^. 
FairJy^s  mittyso  as  to  answer  his  purpose  eq«ial)]f  ireli,  at  his, 
tfaeEarFs,  own  expenee;  but  the  Court  found,  that  he  could 
Dot  hKwfMjf  without  consent  of  Mr  Fairly,  build  a  dam- 
dike  across,  the  rirer,  so  as  to  cause  the  water  to  restag- 
aate  Jifou  the  gangway  of  bis  nu^l,  and  that  Mr  Fairly* 
WIS  not  oMiged  to  .alter,  or  suffix*  any  alteration  to  be 
made,  so  aa  to  avoid  the-  ^ejudice  occasioned  by  the  re- 
atagnation.  And  your  Lordships  will  also  remember  the 
sas^  where  it  was  found  illegal  to  take  a  small  stream-  from 
so  large  a  ri^«r  as  the  Clyde.  New  if  these  decisions  were 
w^l  decided,  and  founded  in  the  nature  of  property,  I  ap« 
prebend  that  we  must  consider  them  as  applying  even  to 
lliis  case  ;  and  an  heritor,  though  he  may  heave  fished  by 
ttie  common  mode  of  net  and  coble,  yet,  i{  he  has  not  beeit 
aceaatoDied  to  any  thing  more,  he  cannot  be  entitled  to  put 
up  any  kind  of  machinery  that  is  to  hurt  his  neighbour ; 
aad,  in  this  case,  I  think  the  proof  before  us  makes 
eat,  that  an  injury  has  been  sustained.  I  don^t  think  it 
is  necessary  to  rert  on  any  allegation  of  actual  injury ;  for, 
when  yoitr  Lordships  consider  the  acts  of  Parliament,  and 
the  nunlierless  questions  which  have  been  tried  and*  de- 
cided as  to  Isolations  of  the  acts,  I  conceive  that  though 
the  qneatjoni  of  title  never  caiAe  to  an  express  decision,  yet 
it  is  completely  fixed,  that  any  heritor,  upon  the  same  river, 
has  a  legal  title  to  ohallenge  any  illegal  modes  of  fishing. 

As  to  tlie  question,  whether  theact^  of  Parliament  were 
passed  for  the  preservation  of  the  breed  of  salmon,  or  for 
preventing  a  monopoly  on  the  part  of  any  of  the  heritors^ 
to  the  prejudice  of  the  rest,  I  am  inclined  to  think  that 
they  had  none  of  these  objects  in  view  exclusively.     They 
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1812^  may  be  considered,  in  the  Jirat  place,  as  imposing  restrict 
lions  on  known  and  legal  modes  of  fishing.  Cniives  are  le^ 
gal  in  some  places.  The  Saturday'^s  slap  and  the  mid  stream 
show  this,  and  ate  modifications  of  legal  modes  of  fishmg. 
But  there  are  other  modes  of  fishing  which  are  not  legal.  If 
it  had  been  the  understanding  of  the  Court,  that  the  statutes 
related  merely  to  matter  of  public  police,  and  were  not  io« 
tended  to  guard  the  superior  heritorsagainsttheinferiorones^ 
your  Lordships  would  naturally  have  expected  the  actions^ 
to  have  been  brought  at  the  instance  of  the  public  prose*' 
cutor.  But  they  have  always  been  brought  by  individuals, 
and  they  never  were  called  on  to  prove  actual  loss,  in  or- 
der  to  shew  their  interest.  It  has  long  been  held,  that  an 
infeftment  cum  yiscaticmbua  salmonum  is  enough.  I  beg 
leave  to  call  your  Lordships^  attention  to  another  case  of 
Sir  James  Colquhoun^s :  it  was  an  action  which  the  town- 
of  Dunbarton  brought  against  him,  on  account  of  his  mode 
of  fishing  in  the  Leven;  and  one  of  your  Lordships  and  I, 
who  were  counsel  in  it,  endeavoured  to  shew,  that  the 
town  of  Dunbarton  had  no  interest  whatever, — ^that  their 
right  had  been  exercised  long  before  any  fish  got  up  to 
Sir  James's  part  of  the  river,  and  consequently  that  they 
had  no  legal  title  to  challenge  his  mode  of  fishing.  Bat 
your  Lordships  will  recollect  well,  that,  on  the  authority 
of  the  decisions  of  the  Court,  it  was  held,  that  it  was  qoite 
enough  that  the  town  of  Dunbarton  had  been  infeft  nm 
piacationibttSy  and  that  nothing  more  was  required  to  en- 
title them  to  challenge  any  thing  prohibited  by  law.  I 
have  therefore  no  doubt  as  to  the  title  of  tKe  superior  he^ 
ritors  to  pursue  this  action. 

As  to  the  merits  of  the  action^  there  are  two  questions* 
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The  onei  if  the  mode  of  fishing  practised  by  the  defenders   1812. 
is  prohibited  at  all  by  the  statutes  ?   The  othery  if  it  is 
prohibited  in  such  situations  as  they  are  placed  in  ? 

I  am  not  at  all  inclined  to  go  into  the  details  of  the  case,: 
after  your  Lordships  have  studied  these  very  able  papers;- 
nor  am  I  well  able  to  do  so;  but  the  result  is,  that  the 
impression  on  my  mind  is^  that  this  mode  of  fishing  is. 
struck  at  by  the  act  of  Parliament;  one  of  that  kind  which 
is  comprehended  under  the  general  name  of  yairs ;  and, 
2d/y,  That  the  words  fumtn^  uquaj  waters,  are  genuine 
words,  and  apply  in  the  broad  sense  for  which  the  pursu- 
ers contend.     They  gave  so  many  instances  of  it,  that 
there  can  be  no  doubt  about  it ;  and,  in  addition  to  all 
that,  your  Lordships  have  the  words  of  Lord  Gray^s  char-i 
ter,  which  in  my  mind  clearly  point  out  the  extent  of  the 
river  Tay  to  which  the  acts  apply.  The  words  are,  ^  incipien. 
*  abi  sta  parte  hujusmodi,  nuncupat.  Drttmlj/  Sands,  us* 
<  que  ad  summitatem  et  caput  diet,  aqus  C  and  to  that 
extent  I  am  clear  that  the  stake-nets  are  prohibited. 

LORD  6LENLER 

I  would  have  wished  to  have  entered  at  length  into  a 
case  of  this  kind,  if  it  had  not  been  that  I  find  a  great  majo- 
rity of  your  Lordships  coinciding  with  me  in  opinion^ 
The  opinion  that  I  approve  of  most,  is  that  which  was  last 
delivered.  It  is  a  mistake  to  suppose,  that  thiere  was  no  idea 
of  a  common  law  right  on  the  part  of  the  proprietors  of 
salmon  fishings,  to  prohibit  each  other  from  exercising 
their  rights  in  any  maimer  they  please.  At  the  same  time, 
it  is  very  difficult  to  say,  what  the  common  law  rights  are^ 
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1813.  now  that  vre  hare  got  the  stattites  by  which  we  mmt  b^ 
regulated.  I  conceive  that  they  are  pretty  much,  though 
not  strictly,  analogous  to  the  dtfTerence  between  the  far 
use  of  the  water  in  a  river,  and  the  locking  it  up  and  de- 
taming  it,  or  diverting  it  altogether ;  and,  in  the  sane 
way,  there  is  naturally  impressed  on  the  mind  of  man,  at 
least  I  think  there  should  have  been  so,  a  distinction  be* 
tween  the  fair  use  of  the  salmon  in  the  river,  and  the  catch- 
ing them  by  means  of  long  traps  anditiclosures.  In  short, 
if  you  were  to  suppose  that  the  banksof  the  Tay  had  been 
peopled  by  a  set  of  wild  savages,  it  is  very  likely  that  this 
right  of  salmon  fishing  is  one  of  the  things  that  they 
would  have  quarrelled  about  for  many  ages,  and  would 
have  difiered  and  fought  about,  till  they  had  settled' some 
kind  of  compromise  with  regard  to  it ;  and  it  is  a  very  nap 
tural  idea,  that  such  settlement  as  that  would  have  come 
to  work  itself  into  the  common  law,  independent  of  any 
statutes.  I  conceive,  therefore,  that  the  statutes  were' 
meant  both  to  preserve  the  breeders  and  the  fiy ;  and  abo 
to  prevent  any  of  the  heritors  from  using  undue  means  to 
kill  more  of  the  salmon  than  they  were  entitled  to  do.  I 
don^  see  any  difficulty  as  to  the  title  in  this  case,  more 
than  there  is  as  to  the  right  of  any  heritor  whatever  to  chal- 
lenge cruives  and"  yairs  in'  any  situation ;  and  sui^y  we 
never  before  heard ^  that  a  party  pursuing  such  actions  was 
to  be  told ;— why  these  are  mere  police  statutes ;  you  have 
nothing  to  do  with  them ;  they  were  meant  only  for  the 
purpose  of  procuring  plenty  of  salmon  to  the  puMie,  do 
matter  where,  and  you,  a  single  individual,  have  no  right 
to  interfere  in  it.  No  such  defence  was  ever  made,  and 
I  donH  see  any  difference  between-  this  and  former  cases. 
I  agree  also  with  Lord  Robertson^  that  whatever  difficulty 
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there  might  have  been  as  td  die  common  law  rights  jet  1813. 
where  there  are  statutes  ex][lressly  piirohibiting  what  they 
bomplain  of;  any  heritor  is  entitled  to  pursue.  Take,  for 
instance,  the  <^e  of  lint^  the  steeping  of  Which'  U  prohi- 
bited, in  many  places,  by  statute.  I  conceive,  that  any 
heritbr  has  an  interest  to  prevent  it  from  being  steeped  i 
and  it  Would'  be  very  absurd  to  make  him  bring  proof  that 
his  fish  had  actually  been  poisoned  by  it.  It  would  be 
enough  for  him  to  say,  that  the  Legislature  had  prohibit^ 
ed  it,  and  that  he  did  not  chuse  it  to  be  done. 

As  to  the  proof  itself,  which  has  been  led  in  this  cas^ 
i  will  fairly  own,  that  I  would  be  obliged  to  have  recourse 
to  an  accountant,  to  enable  me  to  make  up  any  accurate 
ofttnion  upon  it  In  general,  I  must  say,  that  I  think 
th^e  are  symptoms  of  deterioration  of  the  upper  fishings 
hj  means  of  the  stake-nets ;  but  I  cannot  affirm  it.  The 
truth  is,  I  have  6  preconceived  opinion,  that  in  course  oi 
time,  the  operations  of  the  stake-nets  will  be  injurious  to 
the  breed  of  fish,  but  I  did  not  expect  that  we  would,  as 
*  yet,  have  been  able  to  see,  with  any  kind  of  precision; 
what  harm  had  been  done  by  the  nets  in  any  particular 
time.  I  conceived  it  would  take  a  much  longer  tract  o£ 
time  to  do  that  than  has  yet  elapsed. 

As  to  the  increase  of  the  number  of  salmon  caught,  and 
its  being  for  the  public  benefit,  so  far  from  that  being, 
more  favourable  to  the  defenders^  plea,  in  my  mind  it  ia 
just  one,  of  the  circumstances  which  lead  me  to  be  against 
them.  I  rememt>er  very  weU  in  the  case  of  Seaside,  ond 
of  the  things  that  struck  me  most,  was  said  by  the  Lord 
President^  that  you  cannot  allow  Mr  Hunter  to  erect  those 
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1812.  stakes-nets,  without  allowing  all  the  other  heritors  to  do 
the  same  thing,  and  the  river  would  soon  come  to  bebaiTw 
cadoed  altogether ;  that  struck  me  very  strongly.  If  a 
stake-net  was  a  thing  that  could  be  put  up  only  in  one  ar 
two  places,  we  might  suppose  that  there  was  no  great 
harm  in  it ;  but  when  we  see  that  they  must  form  a  bani^ 
eade  for  an  immense  way  up  the  river,  there  can  be  no 
question  of  it. 

To  be  sure,  if  the  defenders  can  satisfy  the  Legislafarei 
that  the  acts  of  Parliament  are  all  founded  in  error,  thej 
may  prevail  in  getting  an  alteration  of  the  law,  but  I  do 
not  think  it  will  be  on  such  evidence  as  is  now  be 
fore  us.  If  they  can  be  satisfied  that  no  harm  is  -done  ia 
the  upper  fishings  by  the  stake-nets,  they  may  alter  the 
law ;  but  imless  it  is  proved  to  them  more  completely  tbsn 
it  has  been  to  us,  I  do  not  think  they  will  do  it ;  and  I  do 
not  think  that  we  have  any  thing  to  do  with  it 

LORD  CRAIGIE. 

In  this  case  I  have  found  great  relucttace  in  giving  arf 
6pinion.  I  was  counsel  in  all  the  cases,  and  I  was  also 
one  of  those  who  were  consulted  as  to  the  propriety  of  in- 
stituting an  action,  and  I  was  afraid  that  my  opinion  as  a 
Judge  might  have  been  biassed  by  these  circumstances ; 
and  with  great  pleasure  I  see^  that  whatever  my  opiniozf 
might  have  been,  it  could  have  had  no  effect  on  the  jadg« 
ment.  I  have  now  only  to  say,  after  all  I  have  seen  sod 
heard  in  the  case,  that  I  have  always  been  of  the  opmatt 
Slivered  by  the  majority  of  your  Lordships* 
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i  As  to  the  title  of  the  pursuers,  I  conceive,  that  wherever    1812.  ' 
fte  law  prohibits  any  mode  6f  fishing  in  a  river,  it  is  to 
be  held  prasumptiomjurii  et  dtjute^  that  the  mode  of  fish- 
ing, if  practised,  would  be  injurious  to  the  whole  owners 
of  fishings  in  the  riverj  so  as  to  authorise  an  action  in  their 
name.    The  machines  forbidden  by  the  statutes  are  not 
merely  cruives,  yairs,  &c.  but  all  such  instruments  in  ge- 
neral ;  and  therefore  I  think  stake^^nets  are  Comprehended. 
As  to  the  situation   in  which   stake-nets  are  prohibited, 
it  appears  to  me,  that  there  nev^r  was  any  distinction  in 
view  between  rivers  and  friths,  and  that  the  prohibitions 
extend  to  all  salmon-fishings  in  rivers,  or  within  flood-lnark: 
of  the  sea,  or  where  the  tide  ebbs  and  flows.     I  conceive, 
tbat  the  Crown  has  the  right  of  salmon-fishing  everywhere 
within  th^se  limits,  and  is  authorised  to  challenge  viola- 
tions of  the  statutes  in  all  places ;  and  the  limitation  of  the 
right  of  action  in  favour  of.  individuals  is  this,  that  they^ 
tannot  challenge  any  fishing  where  they  cannot  shew  a 
particular  ititerest;    and   therefore,  in  this  case,  if  the 
stake-nets  had  been  beyond  the  mouth  of  the  Tay,  the  ob- 
jection to  the  title  to  pursue  would  have  been  good ;  but 
as  the  fishings  here  are  exercised  in  Virtue  of  grants  from 
the  Crown,  and  within  the  river,  my  opinion  is,  that  the 

prohibitionsr  must  apply  to  all  the  parties. 

• 

If  I  had  entertained  any  doubts  oh  ihe  case,  still  I 
would  have  considered  myself  as  governed  by  the  decisioA 
in  the  case  of  Seaside.  I  know  very  well  that  it  is  said, 
<(hat  the  decision  has  been  doubted  of  in  the  House  of 
Xords,  and  that  a  ve^y  eminent  and  learned  Lord  has  ex*** 
pressed  an  opinion,  that  circumstances  might  be  found  t^ 
plaee  the  question  in  another  light.    But  ih  all  very  nic^ 
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1812#  cases^  Judges  will  entertain  opposite  opinions;  and  as  ta 
making  any  distinction  between  the  case  of  Seaside  an& 
those  i>ow  before  usj  it  is  not  in  my  power. 

LORD  JUSTICE-CLERK  (Botlb.) 

The  case  which  your  Lordships  are  this  day  called  oa 
to  decide,  is  certainly  one  of  the  greatest  importance,  not* 
only  to  the  parties  concerned  in  it^  but  to  the  whole  coun- 
try also,  as  this  decision  must  go  to  regulate  every  other 
question  of  a  similar  nature ;  and  it  must  be  a  great  satis* 
faction  to  all  your  Lordships,  that  this  case  has  been  treat- 
ed with  infinite  ability,  learning,  and  research,  by  the 
counsel,  and  that,  in  coming  to  our  decision  upon  it,  yoa 
have  had  all  the  aid  that  was  possible  from  the  bar. 

There  appear  to  me  to  be  two  questions  in  which  we 
must  give  our  decision,—- the  title  of  the  pursuers,— and 
the  legality  or  illegality  of  what  has  been  done  by  the  de- 
fenders. The  pursuers  of  this  action,  in  virtue  of  grsnti 
of  salmon-fishing  from  the  Crown,  of  which  they  are  in 
possession,  have  brought  their  action,  complaining  of  wfast 
they  saw  as  a  deviation  from  the  law ;  and  they  insist  on 
the  mode  of  fishing  practised  by  the  defenders  being  done 
away.  They  are  met  by  the  defenders  with  two  defences, 
-—that  they  have  no  title  to  pursue  the  action— and  tbat 
the  mode  of  fishing  which  they  practise  is  not  illegal 

On  the  first  of  these  question8,«^^n  an  attentive  consi- 
deration of  all  that  I  have  seen  in  the  case,  I  am  of  opi- 
nion that  there  is  a  good  title  to  insist  in  the  action.  I 
;WiU  not  travel  over  the  grounds  of  their  right  as  at-c(ff- 
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^tton  law.  I  kaye  bottomed  mj  -opinion,  as  to  the  ri^  I61SL' 
to  in^t  in  this  action,  on  a  carefiil  reriew  of  the  whole 
of  this  body  of  statutorj  law.  It  has  been  pleaded,  that 
the  object  of  tlie  law  was  merely  to  make  certain  regula- 
tions of  police,  and  that  the  assistance  of  the  public  pro- 
fteciitor  is  necessary  in  all  such  cases.  But  when  your  Lord- 
ships look  at  the  statutes,  I  think  you  must  be  of  opution, 
that  there  is  a  j^eral  declaration  of  what  is  lawful  and 
what  tt  not  lawful.  I  apprehend,  that  a  due  observance 
of  those  regulations  is  made  inq>erative  on  ereiy  party 
bawmg  a  right  of  salmon  fishing.  No  man  who  is  inrest- 
ed  with  a  right  of  fishing,  is  entitled  to  exercise  that  right 
in  any  way  he  chooses.  There  is  a  certain  mode  pointed 
out  to  him,  in  which  he  must  exercise  it ;  and  he  is  enti* 
fled,  on  tiie  other  hand,  to  insist,  that  the  <^er  graateei 
firom  the  Crown  shall  also  do  their  duty.  It  is  no  doubt 
quitetme, that  this isof  much  consequence  in preserv ingthif 
most  important  right;  but  the  Legislature  has  gone  farther 
than  that,  and  beside^  a  number  of  acts  which  declare  the 
law  in  general,  there  are  other  acts  which  raise  the  viola- 
tion of  these  prohibitions  into  the  rank  of  crimes.  I  am 
quite  clear  for  one,  that  if  the  object  of  the  action  were 
to  make  the  defenders  suffer  punishment,  there  the  comr 
men  law  principle  would  .a|q)ly,  that  the  pursuers  ifiust 
have  the  concurrence  of  the  public:  prosecutor.  But  I  ^ 
prebend  that  to  be  totally  distinct  from  another  principle 
which  applies  in  this  case,  that  any  proprietor  is  entitled 
to  insist,  that  every  man  must  oonform  himself  to  the  rules 
of  the  law  in  exercising  his  right  of  fishing;  and  that  in 
no  sttch  instance  is  the  public  prosc^cutor  bound  to  a{4>ear, 
in  order  to  give  a  tiile  to  pursing.  And  another  reason  iar 
piy  holding  this  opinion,  is  the  uniform,  ppncurrenc^  9f  q]} 
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1812.  the  decisions  of  the  Court,  in  none  of  which,  but  a  trifliof 
t:ase  of  the  Earl  of  Fife^s  and  another,  was  there  any  such 
l^ncourse,  nor  was  it  demanded.  Certain  I  am,  that  if 
you  follow  former  authorities,  you  will  see  that  the  regu- 
lations of  the  acts  are  enforced,,  and  you  will  find  an  im* 
proper  mode  of  fishing  to  be  illegal  at  the  suit  of  private 
proprietors ;  and  I  hold  the  want  of  such  conoourse  on 
former  occasions,  to  be  nothing  but  the  meaning  of  the 
Legislature.  Now,  if  such  actions  have  been  in  the  use 
pf  being  sustained,  I  do  not  see  that  it  is  of  much  conse« 
quence  to  ascertain  the  principle  which  the  Legislature  had 
in  view,  in  order  to  enable  us  to  ascertain  the  rights  of 
the  pai:ties  to  pursue.  I  conceive  that  it  is  quite  enough, 
that  a  code  of  laws  for  the  regulation  of  the  fishings  has 
been  established,  which  will  be  universal  in  its  operation; 
and  that  all  piarties  having  rights  jof  fishing  on  the  same 
river,  are  entitled  to  insist  on  the  law  being  enforced. 

Then  comes  the  question,  if  it  is  indispensibly  neces- 
sary that  lesion  shall  be  proved,  in  order  to  give  a  title  to 
pursue.  I  am  not  prepared  at  present  to  say,  that  it  is 
unnecessary  that  aiiy  injury  shall  be  proved.  I  conceive 
it  is  enough  for  any  proprietor  to  say,  at  the  very  first 
establishment  of  an  illegal  machine,  that  he  ^hooses  to 
h^ve  it  put  down,  and  that  he  is  not  bound  to  say  what 
will  be  the  effect  of  it.  He  is  entitled  to  found  on  th^ 
acts  of  Parliament,  and  to  contend,  that  the  illegal  me- 
thod of  fishing  shall  be  instantly  given  up.  The  case  of 
Colquhoun  is  most  material  on  this  point ;  for  your  Lord^ 
ships  will  remember,  that  there  ^as  no  proof  whatever  of 
damage  in  that  case.  There  Vas  nothing  but  an  allega- 
tion, that  the  new  mode  of  fishing  injured  the  pursum 
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It  tm  denied  on  the  other  ride;  and,  in  the  next  place,   1812. 
it  was  said,  that  if  any  diminution  of  the  pursuers'  fish- 
ings had  taken  place,  it  must  hare  arisen  from  a  rerj  dif- 
ferent cause— the  poisoning  of  the  fish  bj  means  of  ma* 
nufactures.    Without  any  proof,  the  Court  not  only  sus- 
tained  the  right  of  the  town  of  Dunbarton  to  pursue,  but 
they  did  so  to  the  effect  of  cutting  down  the  illegal  mode 
complained  of;  and  it  was  a  most  important  matter  that 
we  got  the  title  sustained ;  for,  with  regard  to  the  other 
iMritors,  Sir  James  succeeded  in  shewing,  that  they  had 
no  grants  of  salmon  fishings ;  and  it  was  after  a  fecial 
remit  from  the  House  of  Lords,  to  inquire  into  the  title 
of  the  town  of  Dunbarton,   and  on  a  review  of  the 
whole  principles  of  the  law  that  the  title  was  sustained^ 
Mow,  if  -the  fact  be  so,  that  in  this  case  no  proof  of  ac- 
tual loss  is  required  to  sustain  the  pursuers^  title,  it  does, 
not  i^pear  to  me  to  be  of  much,  consequence  to  inquire  as 
to  the  actual  result  of  the  voluminous  proof  before  us.    I 
wish,  in  a  case  where  the  law  has  been  so  thoroughly  dis- 
cussed, that  the  fact  had  been  so  likewise.     I  do  not  think 
you  have  such  precise  and  definite  grounds  to  proceed  on,' 
in  point  of  fact,  as  you  might  have  bad  ;  but,  at  the  same 
time,  I  am  prepared  to  say,  that  I  think  there  are  certain 
important  propositions  made  out.     I  think  the  superior 
fishings  have  been  injured  by  the  new  erections.     There 
is  diminution  enough  to  shew  that.     I  think,  on  the  other 
hand,  that  you  have  indisputable  evidence  of  a  great  increase 
in  the  value  of  the  inferior  fishings.    Another  thing  is,  thai 
there  has  been  an  apparent  diminution  of  the  number  of 
fish  caught  in  the  tributary  streams  of  the  Tay ;  but  I 
conceive  that,  so  far  as  the  proof  goes,  the  fry  is  not  de-- 
0.troyed  to  any  extent.     Th^t,  I  think,  is  the  fair  result^ 
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1812.  of  the  proof,  tuligect  always  to  Ijie  qjuajtf  cation  notioef 
by  yovr  Lordships,  that  t|iey  naay  have  got  e9taiigled  in 
f,he  mud  i^ouud  the  sifike-^vkeU^  and  in  that  way  they  maf 
more  re^ilily  become  the  ptey  of  Ma^fowlB  and  otb^  ani« 
mab.  But,  in  the  mean  tjme,  I  think  there  is  cl«ar  enoi^ 
evidence  in  the  case.  I  do  not  conceive  that  it  Ja  neces- 
sary to  have  actual  proof  of  loss.  I  think  there  is  suffi* 
cient  presumptive  proof  of  loss  in  the  ^tutes  to  give  a 
title  to  pursue.     I  have  no  doubt  of  that ;  but  I  think 

» 

there  is  enough  in  the  evldeoce  to  show  to  us^  that  loss  has 
been  sustained. 

The  second  question  is  one  of  a  daflBerent  nature ;  and 
it  depends  upon  the  fact,  whether  this  mode  of  fishing  is 
st^ck  at  by  the  acts  of  Parliament  But,  firsts  I  shall 
just  say  here,  without  entering  minutely  into  it,  that  thei? 
is  no  foundation  for  the  plea  which  has  been  maintained 
by  the  defenders,  though  not  very  strongly,  thai  the  sta- 
tutes are  in  desuetude.  I  am  very  clear  that  they  are  not 
I  think  it  is  quite  clear,  that  though  the  act  1427  was 
temporary,  yet  it  was  afterwards  recited,  and  oontinned 
by  the  act  1478.  The  act  1469  is  also  recited  in  that  of 
1685;  and  though  reference  is  made  to  it  by  a  wrong 
date,  I  have  no  conception  that  an  error  of  such  a  nature 
as  that  can  weigh  with  your  Lordships.  In  the  Don  fish- 
ing case,  the  Court  found,  that  though  there  were  some 
mistakes  in  the  references,  that  the  acts  1488  and  1563 
were  in  observance ;  and  when  we  see  express  neference  to 
the  provisions  of  act  1563  in  the  act  1685,  we  niust  hold 
it  to  be  as  much  in  observance  as  any  of  the  others.  I  can- 

k 

not  conceive,  that  the  act  of  Queen  Anne  1 705  meant  to 
admit,  or  does  admit  of  any  such  interpretation ;  and  I 


^OAximr  .TBT  HON.  w/maolx,  &e;  SIS 

fiftd  (beirefcm  dear,  tlttit  theise  is  no  fouAdntloii  <br  maiii-  181S. 
taiauig'ihat  Ihe  acts  are  in. desuetude  And  if  I  had  had 
Any  doubt  upon  that,  it  would  hare  been  completely  re- 
noTed  by  4lie  iinifonnity  of  the  decisions  of  the  Court 
from  the  tiiQe  of  Balfour  dow9wards  to  1807.  These 
cases  diew,  that,  every  specif  of  instrument  that  was 
.thought  injurious,  w^as  put  down  as  prohibited  by  the  sta- 
tutes ;  cruiFes,  yairs,  stdls,  stent-nets,  all  were  put  down  ; 
in  short,  every  >kind  of  device  has  been  found  to  be  ille- 
gal 

We  have  been  told,  however,  that  admitting  the  acts 
^  be  in  force,  as  they  are  of  a  prohibitory  nature,  we 
riiojuhl  stretch  and  rebate  them,  and  interpret  them  as 
lavouraUy  as  we  can  for  the  defenders.  Now,  admitting 
all  this,  surely  we  are  not  to  be  prevented  from  giving 
^em  a  fair  interpretation.  We  must  give  the  statutes  the 
same  fair  examination  that  we  would  do  to  any  oth^  acts. 
The  sul^ept  has  been  thought  worthy  of  bdng  made  into 
«  distinct  code  of  laws  by  itself,  and  we  are  not  to  stretch 
the  statutes,  so  as  to  explain  them  away. 

It  is  also  said,  that  the  great  object  of  Jtll  the  statutes 
was  merely  the  preservation  of  the  breeders,  and  of  the 
emplts  of  the  salmon.  Now,  I  have  looked  into  all  the 
statutes  with  all  the  anxiety  in  my  power,  imd  I  have 
not  been  able  to  bring  my  mind  to  that  narrow  construc- 
tion of  them.  I  certainly  have  no  intention  of  fatiguing 
your  Lordships  with  going  through  these  statutes ;  but  I 
japprebend  it  to  be  quite  dear,  that  while  you  have,  on 
the  one  band,  speciid  enactments  for  the  preservation  of 
^jbe  fry,  you  have  also,  on  the  oth^^  in  the  very  same 


.1812  statutes;  general  reguhtions,  which  go  to  regulate  tbi 
fishings  in  general ;  and  I  conceive  that  this  pervades  a 
great  number  of  the  acta.  The  prohibitiona  against  nets^ 
coups,  prynnes,  yairs^  &c.  are  not  said  to  be  merelj  re- 
lative to.  the  fry ;  the  expressions  of  the  statutes  are  qinte 
general.  -  In  the  same  way,  I  apprehend  that  the  true 
xonsti'uction  of  the  clause  regulating,  the  cniivea  does  not 
japply  merely  to  the  fry.  In  speakiiig  of  the  Saturday^! 
.^ap,  it  is  made  to  apply  to  the  whole  of  the  river-fish* 
ings,  through  their  whole  course,  and  even  when  the  fitk 
were  in  good  condition.  On  the  other  hand,  where  they 
,are  called  salt  waters,  &c.  the  criiives  are  altogether  done 
4tway.  I  cannot  conceive,  that  even  these  expressions^ 
which  take  croives  as  the  example,  in  the  smallest  degree 
narrow  the  statutes.  But  there  are  statutes  which  art 
quite  general ;  such  as  the  acts  1489  and  1663,  which  re* 
•late  to  modes  of  fishing  which  they  call  improper,  and 
which  must  therefore  be  held  to  be  iUegal.  Neither  can  I 
enter  into  a  distinction  which  seems  to  be  contended  for, 
that  if  the  proper  alveua  of  the  river  is  left  free,  they  may 
do  what  they  please  on  the  banks  of  it,,  which  are  covered 
by  the  tide  at  high  water.  I  can  see  nothing  of  that  kind 
in  any  of  the  statutes ;  on  the  contrary,  I  see  that  one 
of  the  acts  is  expressly  levelled  against  it.  In  the 
face  of  that  act,  is  it  possible  to  contend  that  the  proper 
^t^eiM  alone  is  protected  ? 

I  cannot  enter  into  the  view  which  has  been  maintain- 
ed .with  so  much  ability,  as  to  the  actual  boundary  of  the 
river.  I  admire,  as  much  as  any  man  can  do,  the  ad* 
mirable  accuracy  ot  Mr  Jardine.  His  report  is  well  de» 
serving  of  consideration  in  the  proper  place,  and  it  takc< 
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nb  new  fact  for  its  basis :  it  takes  a  fact  in  nature  for  its  1812^. 
iMsis,  and  it  operates  on  that.  But  sure  I  am,  that  it  is 
not  such  a  thing  as  that  the  judgment  of  your  Lordships 
can  depend  upon  it.  You  must  look  for  a  definition  of 
-the  river  to  the  Legislature  itself,  to  royal  grants  at  the 
lime,  and  to  the  interpretation  of  courts  of  law.  Look 
at  the  defenders^  own  titles,  and,  with  the  exception  of 
-Mr.Dalgleish  and  Mr  Maule,  you  will  see  that  all  describe 
^eir  fishings  as  being  in  the  river  Tay,  Then  your  Lord- 
ships have  the  act  1581,  giving  a  jurisdiction  to  certain 
persons  for  destroying  the  cruiveson  public  rivers ;  and  in 
4liat  act  you  have  the  Sheriffs  of  Fife  and  Forfar,  and  the 
f  rovost  of  Dundee,  named  among  those  who  were  to  su* 
perintend  its  execution.  I  should  be  glad  to  know,  if  the 
Legislature  had  thought  that  the  Tay  ended  at  Errol  Bank, 
liow  they  could  have  given  a  jurisdiction  to  these  officer)^ 
jvho  had  no  right  whatever  to  interfere  above  that  point; 
#nd  yet  your  Lordships  see  these  individuals  specially  in»> 
jested  with  the  guardianship  of  the  Tay.  I  am  bound  to 
Jbelieve,  therefore,  that  the  Legislature  itself  has  told  us 
.what  the  sea  and  what  the  river  is. 

ft 

If,  again,  we  are  to  take  a  legal  definition  of  the  river 
7ay  any  way  different  from  what  the  Legislature  and  the 
titles  of  the  parties  afford,  I  apprehend  it  must  be  found 
in  the  boundary  which  nature  itself  has  given  it  by  the 
establishment  of  a  bar  at  the  mouth  of  it.  Almost  every 
<river  in  Scotland  has  a  bar  at  its  mouth ;  and  I  conceive^ 
.that  if  you  were  to  fix  the  extent  of  any  river,  you  would 
4o  so  by  sayings  that  it  reached  to  the  bar ;  and  there?- 
ibre  I  ^prehend,  that  when  your  Lordships  come  to  ap^ 
-pi;  what  I  conceive  to  be  your  judgment  in  thi^  case,  you 
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1812.  must  hold  that  to  be  the  boundary  of  the  Tay  whidi  is  Hi 
bar.  All  the  stak&pnets  that  are  wiAin  the  bar,  I  appre- 
hend, must  be  taken  down,  if  they  are  illegal  engines. 

As  to  the  question  itself,  whether  the  stake-nets  are  or 
arenot  struck  at  by  the  acts  of  Parliament,  I  must  say, 
that  I  am  very  clear  that  they  are  strucjc  at  by  them,  and 
ihat  they  are  of*  that  species  of  machinery  which  your 
■Lordships  are  bound  to  put  down.    It  would  be  very  te- 
dious to  go  through  the  different  arguments  as  to  the  dis- 
.iinction  between  stent-nets,  yairs,  and  cruives.   In  the^Em 
place,  I  conceive  it  will  be  quite  enough  to  look  to  the 
decisions  of  the  Court  in  the  case  of  standing  nets.     I  ap- 
prehend that  they  alone  would  be  sufficient  to  carry  your 
Xordships  through  this  case.     The  machinery  here  is  of 
inunense  extent.     There  are  leaders  that  run  500  yards 
in  length  in  the  river.     But,  2dly^  When  you  come  to  ex- 
Amine  the  actual  nature  of  the  yards,  I  apprehend  there 
cannot  be  a  doubt  that  they  are  to  be  comprehended  under 
the  descriptions  in  the  acts.   I  think  the  narrow  explana- 
tion of  the  meaning  of  cruives  by  the  defenders  is  by  no 
means  a  good  one ;  for,  in  the  Sol  way,  the  use  of  cruives 
-is  allowed ;  and  if  they  are  right  in  speaking  of  their 
cruive-dikes,  what  is  the  meaning  of  that  act  ?     It  talki 
of  cruive-dikes  stretching  across  the  Solway,  which  is  five 
•or  six  miles  over.   But  I  conceive  there  are  different  kinds 
of  cruives.     I  apprehend  that  it  comprehends  every  spe- 
eies  of  device  for  catching  the  fish,  and  all  of  them  are 
allowed  in  the  Solway.    But  if  yairs,  which  were  com- 
posed of  wicker-work,  were  prohibited,  can  there  be  any 
"doubt,  that  when  a  machine  of  a  much  worse  kind  is  in- 
vented, it  also  must  {)e  put  down  ?    Can  there  be  ptf 
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dmht  tbat  tkis  is  the  most  perfect  of  all  kinds  of  jairs  ?    1819. 
I  i^prehend  that  we  are  bound  to  put  this  construction  on 
statutes,  couched,   as  these  are,   in  the  most  oompre* 
hensive  terms,  mentioning  every  thing,   such  as  coups, 
prynniM,  narroir  messes,  nets,  jaws,  cniives,  he.    This 
Court  has  formerly  found  them  to  be  enough  to  prohibit 
eyery  species  of  engine  which  the  ingenuity  of  man  could 
<9oatriv!e.    A  case  of  the  kind  occurred  in  1704;  and,  in 
riiort,  whererer  the  Court  has  seen  that  the  object  of  the* 
law  was  likely  to  be  defeated,  they  have  thought  them* 
selves  entitled  to  put  them  ddwn.     In  the  case  of  the' 
Town  of  Dunbarton,  in  their  appeal  case,  a  reason  was* 
assigned  for  this,  of  which  the  principle  applies  to  all  fixed 
niachinery  for  catching,  salmon. 

'  Now,  the  only  point  which  remains,  is,  whether  or  not 
the  machines,  which  are  held  to  be  illegai  in  certain  situa- 
tions, are  or  are  not  so  situated  as  to  come  within  the' 
words  of  the  acts?  I  shall  not  trouble  your  Lordships 
with  giving  my  opinion  on  this  point  at  full  length.  I  think 
ihat  they  are  most  distinctly  comprehended  under  the 
'  meaning  of  the  words  of  the  statutes.  The  case  of  Sea« 
aide  did  not  bring  the  same  precise  set  of  facts  under  the 
View  of  the  Court  as  we  have  here ;  biit  I  think  it  is  an 
authority  which,  in  conjunction  with  the  others,  is  weir 
deserving  of  our  consideration.  It  was  very  ably  argued. 
It  was  affirmed  in  the  House  of  Lords;  and  though  doubts 
are  said  to  be  entertained  in  that  quarter  as  to  the  pro- 
priety of  the  decision  in  that  case,  I  don^t  conceive  that 
they  are  brought  before  us  in  such  a  way  that  we  can  at^ 
tend  to  them.  I  have  a  great  respect  for  that  Noble  Lord} 
but  I  am  not  satisfied  that  he  does  entertain  doubts  of 
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1812.  t&e  decision;  for  all  the  length  he  goes  u  to  say,  thatper* 
haps  the  case  might  be  vievred  in  a  different  light.  For 
the  reasons  I  have  stated,  I  am  tdr  repelliag  the  defences. 

The  following  is  a  copj  of  the  judgment  of  the  Court 


<  Edinburgh,  Itk  March  1812. 
^  The  Lords  having  resumed  consideration  of  the  state 
of  this  process,  and  advised  the  same,  with  the  mutual  me^ 
morials  for  the  parties^  writs  produced,  proofs  adduced, 
and  former  proceedings,  they  sustain  the  title'  of  the  pur- 
suers to  insist  in  this  action,  for  having  such  yaifa,  stake-' 
nets,  and  other  machinery  of  the  sarnie  nature,  removed,, 
as  have  been  placed  within  the  high  water  mark,  for  the. 
purpose  of  catching  salmon,  or  other  fishes,  opposite  to 
lands  bounded  by  the  river,  frith,  or  water  of  Tay, 
on  both  sides,  or  parts  where  such  yairs,  stake-nets>  or 
other  machinery  are  placed,  and  as  far  down  as  Drumly 
Sands ;  without  prejudice  to  the  rights  of  such  of  the 
defenders  as  have  filings  in  the  sea :  Repel  the  defences^* 
and  find  and  declare  that  the  defenders  have  no  right,* 
by  themselves,  or  others  employed  by  them,  to  erect  or 
use  yairs,  stake^nets^  or  other  machinery  of  the  same 
nature,  for  the  purpose  of  catching  salmon  or  other 
fishes,  within  the  aforesaid  bounds  :  D^m  and  ordain 
the  defenders  to  desist  and  cease  from  using  the  yairsy 
stake-nets,  and  oth^r  machinery  complained  of,  and  to 
demolish  and  remove  the  same ;  and  prohibit  and  interr 
diet  them  from  erecting,  or  using  in  future,  the  machi- 
nery aforesaid,  or  other  imachinery  of  the  same  naturey 
for  the  purpose  of  catching  salmon  or  other  fishes  with'* 
in  the  said  bounds^  and  d^'^n  accordingly :  Find  tbo 
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^  defenders  liable  in  damages  and  expences  to  the  pur-  1S12. 
'  suers ;  and  remit  to  the.Lord  Craigie,  Ordinary,  instead 

*  of  Lord  Polkemmet,  to  hear  the  parties  on  the  quantum  of 
^  the  damages  and  expences ;  and  to  do  thereanent  as  he 
^  shall  see  cause :  and  supersede  extract  till  the  first  box* 

*  day  iii  the  ensuing  vacation ;  and  in  case  a  petition  or 
^  petitions  shall  be  then  given  in,  supersede  further,  till 

*  such  petition  or  petitions  shall  be  disposed  of  by  the 

*  Court; 


Counsel  for  the  pursuers.  Clerk,  Cranstoun,  &c ;  Agent, 
James  Thomson,  W.  S.— Counsel  for  defenders,  Thom- 
son, Af^Cpnochie^  &c. ;  Agents  Harry  Davidson,  W.  S. 
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(SECOND  DIVISION.) 


THE  CASE 


or 


THE  ROYAL  BANK  OF  SC6l*t  ANi)> 


AOAIiriT 


SCOTT,  SMITH,  STEIN,  &  COMPANY,  &c. 

AND   THEIR   A88IGNBE8. 


1812-  In  1795,  William  Scott,  Thomas  Smith,  John  Stein, 
Robert  Stein,  James  Stein,  and  Robert  Smith,  entered 
into  a  contract  of  copartnery  for  carrjing  on  business  9$ 
bankers,  insurance-brokers  and  merchants,  in  Edinburgh 
and  in  London.  The  firm  of  the  Company  at  Edin- 
buil'gh,  was  Scott^  Smithy  Stein  and  Company ;  and  in  Lon- 
don, Steiny  Smith  and  Company.  John,  Robert,  and 
James  Stein  likewise  carried  on  business  in  copartner- 
ship as  distillers,  at  Canonmills,  in  the  county  of  Edin- 
burgh, under  the  firm  of  John  Stein ;  and  at  Kilbagie,  in 
Clackmananshire,  under  the  firm  of  Robert  Stein  axd 
Company y  but  this  copartnership  was  totally  ibdependent 
of  that  in  which  Messrs  Scott  and  Smiths  were  partners. 

In  1798,  WilUam  ScQtt  di^d,  and  from  that  period 
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downwards,  the  remaining  partners  carried  on  the  busi-  1818. 
ness  in  Edinburgh  and  Londoti,  till  the  5?2d  of  Julj  1812, 
when  the  establishment  in  London  stopped  pajmtot ;  and 
as  soon  as  intelligence  of  that  event  reached  Edin- 
burgh, the  establishment  there  stopped  of  course.  The 
Bistillerj  Company,  although  a  solvent  concern,  and  pos- 
sessed of  funds  much  more  than  sufficient  for  payment 
of  its  own  debts,  was  also  obliged  to  stop  payment,  and 
.  the  estate  of  that  Company  was  conveyed  to  trustees  for 
behoof  of  their  creditors. 

On  the  11th  of  Ahgust,  a  joint  comlnissioii  of  bankrupt 
Was  awarded  against  all  the  partners  of  Stein,  Smith  anil 
Company,  and  regular  conveyances  were  executed  in  fa-^ 
vour  of  the  assignees  of  the  whole  estates,  joint  and  sepa- 
rate, of  all  the  partners. 

While  matters  were  thiis  in  a  train  for  division  of  the 
bankrupt  estate  in  England,  the  Royal  Bank  of  Scotland, 
who  held  a  number  of  bills  drawn  by  the  bankrupts  upon 
Messrs  Kensington,  Styan,  and  Adams,  of  London,  pro- 
ceeded to  raise  ultinuite  diligence  thereon,  and,  upon  the 
39th  of  August,  applied  to  the  Lord  Ordinary  on  the  bills^ 
for  a  sequestration  of  the  estates  of  Scotif  Smithy  Stein 
tind  Compat^f  as  a  Company,  anA  John  Stein  and  Rebert 
Stein  as  individuals.  In  this  application,  appearance  was 
made  for  th  k  assignees  under  the  commission,  and  for  the 
bankrupts,  who  opposed  any  sequestration  being  awarded. 
Lord  Bannatyne,  Ordinary,  first  ordered  memorials  to 
himself,  and  then  informations  to  the  Second  Division  of 
the  Court. 

•  • 
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.  In  the  mean  time,  the  bankrupts  having  smrendered, 
under  the  English  commission,  passed  the  regular  e^Eami^ 
nations,  and  having  satisfied  the  commissioners  and  their 
-creditors^  they  obtained  the  necessary  concurrence  to  their 
certificates,  and  applied  to  the  Lord  Chancellor  for  hu 
4illowance.  This  was  opposed  by  the  Royal  Bank,  but 
their  application  was  dismissed  by  the  Lord  Chancellor, 
with  costs. 

Whilst  these  proceedings  were  going  on  in  England, 
the  Royal  Bank  persisted  in  their  application  for  a  se- 
.questration  in  Scotland,  which  they'contended  they  were 
entitled  to  have  awarded  on  various  grounds. 

In  particular  they  maintained ;  Ist,  That  the  act  33d  of 
the  King,  cap.  74,  was  imperative  upon  the  Court  to 
award  sequestration,  unless  the  debt  was  instantly  satisfi- 
ed and  paid ;  and  that  no  party  but  the  bankrupt  himself 
was  entitled  to  appear  and  object.  2df  They  maintained, 
that  the  English  commission  did  not  carry  the  property 
in  Scotland,  and  that  at  any  rate  the  creditors  resident  in 
Scotland  were  entitled  to  have  sequestration  awarded 
against  their- debtors  resident  in  Scotland,  and  to  have 
their  effects  divided  according  to  the  bankrupt  law  in 
Scotland,  because  they^trusted  them,  and  dealt  with  them 
upon  the  faith  that  that  law  was  to  regulate  all  matters 
between  them.  At  any  rate,  they  contended,  that  seques- 
tration must  be  awarded  in  the  mean  time,  leaving  it  to 
fifler  discussion,  whether  the  assignees  under  the  English 
.commission,  or  the  trustee  under  the  sequestration  awarded 
in  Scotland,  should  take  the  property  situated  in  Scot^ 
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taiid.  Sdy  They  maintained,  that  the  English  commis-  1813. 
sion  had  been  obtained  by  the  creditors  in  England,  in 
collusion  with  Mr  John  Stein,  who,  they  alleged,  went  ta 
England  after  the  failure,  for  the  express  purpose  of  com- 
mitting  an  act  of  bankruptcy,  and  thereby  authorising  a 
joint  commission  to  be  awarded  to  withdraw  his  funds 
from  Scotland.  This,  they  contended,  was,  in  the  eye 
of  the  law,  a  fraud  of  such  a  nature,  as  should  induce  the 
Court  altogether  to  disregard  the  English  conmiission, 
even  supposing  it  to  be  otherwise  effectual  for  carrying 
the  whole  property  in  Scotland. 

In  answer  to  these  several  pleas^  it  was  maintained  on 
the  part  of  the  bankrupts  and  their  assignees ;  Ist,  That 
so  far  from  the  statute  33d  of  the  King  being  imperative 
on  the  Court  to  award  sequestration  in  every  case,  it  was 
the  very  reverse ;  for  the  words  of  the  statute  were,  that 
the  Court  should  award  sequestration,  if  the  debtor  did 
not  appear,  or  appearing  did  not  pay  the  debt  or  debts ; 
^  or  shew  other  rsasonabk  cause  wh^  further  proceedings 
^  should  not  be  had.""  That  if  it  was  competent  for  the 
4ebtor  to  shew  cause,  it  was  equally  competent  for  the 
assignees,  on  behalf  of  the  creditors  at  large  to  do  so,  and 
that  it  was  quite  common  for  individual  creditors  to  shew 
cause  against  sequestrations  being  awarded^  or  to  have 
them  recalled  after  they  are  awarded;  and  the  only  ques- 
tion therefore  was,  whether  the  fact  of  the  previous 
commission  having  issued  in  England,  afforded  sufficient 
cause  why  further  proceedings  should  not  be  had  in  Scot- 
land. 

2d^  To  shew  that  this  did  afford  sufficient  cause,  it 
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181S.  was  stated,  that  for  many  years  past  it  had  been  constant* 
Ij  found,  by  an  uniform  train  of  decisions  of  the  Su- 
preme Court,  that  a  commission  of  bankrupt  in  England 
carried  the  whole  property  of  the  bankrupt  wherever  si- 
tuated ;  and  that  since  the  decision  in  the  case  of  Stni- 
thers  V.  Reid  in  1803,  this  had  been  held  to  be  a  settled 
point.     Were  the  (3ourt  to  award  sequestration,  therefore, 
in  the  present  instance,  the  proceedings  under  it  must  be 
entirely  nugatory,  because  the  English  commission,  and 
conveyances  under  it,  having  carried  the  whole  property, 
there   would  be  nothing  either  to    realize    or   divide. 
To  award  sequestration  in  such  circumstances,  leaving 
it  to  after  discussion  between  the  trustee  and  the  English 
assignees,  which  of  them  should  take  the  funds  in  Scot* 
land,  would  be  to  create  an  authority  for  no  other  pur- 
pose but  that  of  wasting  the  common  fund  belonging  to 
the  creditors  in  fruitless  lawsuits.     As  to  the  imaginary 
right  of  the  Boyal  Bank  to  insist  upon  a  sequestration  in 
Scotland,  because  their  debtors  resided  in  Scotland,  it  was 
altogether  absurd ;  for  although  it  was  very  true  that  the 
bankrupts  had  establishments  in  Scotland,  and  that  one  of 
themselves  was  resident  in  Scotland  at  the  time  of  the 
failure,  yet  it  was  equally  true  that  their  great  establish- 
ment was  in  London,  where  three  of  them  constantly  re- 
sided, and  where  a  fourth  partner  had  been  resident  se- 
veral months  before  the  failure  took  place.     That  it  was 
a  mere  pretence  for  the  Bank  to  say  that  they  trusted  to 
the  law  of  Scotland  being  the  rule ;  because  they  were 
quite  aware  of  the  establishment  in  London,  and  of  the 
residence  of  the  majority  of  the  partners  there,  which 
rendered  the  funds  of  the  whole  concern  liable  to  be  car- 
ried off  at  any  time  by  a  commission  of  bankrupt ,  and 
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the  8^e  plea  would  exist  with  tenfold  force  in  favour  of  1812. 
the  English  creditor,  because  more  than  nine^tenths  of  the 
whole  creditors  resided  in  London,  where  almost  the 
whole  business  was  carried  on,  and  where  the  whole  debts 
due  bj  the  joint  concern  were  payable,  with  the  exception 
of  the  merest  trifle. 

3<%,  As  to  the  alleged  collusion,  and  the  legal  fraud 
thence  implied,  it  was  stated  to  be  totally  groundless. 
When  intelligence  of  the  failure  reached  Mr  John  Stein 
at   Edinbur^,   he  was  bound  upon  every  principle  of  < 
honour  and  justice,  to  repair  to  the  place  where  almost 
his  whole  creditors  resided,  where  nearly  the  whole  busi« 
ness  was  carried  on,  and  where  all  his  debts  were  payable, 
there  to  surrender  himself  to  these  creditors,  and  to  do 
whatever  they  should  deem  requisite  for  the  general  be* 
hoof:  That  his  staying  in  Scotland  could  only  have  tend* 
ed  to  embarrass  the  whole  proceedings,  and  to  occasion  a 
ruinous  waste  of  the  general  fund  in  l^w  proceedings: 
That  it  was  the  wish  of  the  creditors  at  large,  that  he 
should  go  to  London ;  That  he  was  advised  by  the  most 
eminent  counsel  at  the  Scotch  bar,  that  it  was  his  duty  to 
go  there;. and,  in  pursuance  of  that  duty,  he  did  go  there, 
whereby  a  great,  ruinous,  and  useless  waste  of  the  com- 
jnon  fund  was  prevented,  and  one  uniform  and  simple 
system  of  management  of  the  bankrupt  estate  was  insured, 
instead  of  four  separate  commissions,  and  a  sequestra* 
tion. 

There  were  various  other  minor  points  insisted  on  by 
the  parties,  but  the  above  is  a  short  abstract  of  the  great 
leading  pleas  maintained  on  either  side. 


826  THJP  CASE  OF  THE  ROYAL  BANK  OF  SCOTLAlfP,    ^ 

lSt2.  Upon  advising  the  caq^  on  these  pleadings,  the  Judges 
of  the  Second  Division  of  the  Court,  88th  November 
1813,  delivered  their  opinions  as  follows  : 


LORD  ROBERTSON. 

This  is  certainly  a  case  of  great  importance  to  the  law. 
But  it  appears  to  me  that  we  have  clear  principles  of 
international  law  to  govern  our  decision,— principles  which 
have  been  repeatedly  recognised  by  the  solemn  judg- 
ments of  this  Court,  and  to  which  I  am  of  opinion  that 
we  ought  now  to  adhere,  unless  we  are  to  throw  into 
confusion  the  whole  system  of  our  bankrupt  law.  But 
before  I  enter  upon  the  general  question,  I  shall  take  no- 
tice of  some  preliminary  points  that  are  insisted  in  by  the 
Royal  Bank. 

In  the^r«/  place,  it  is  said  that  there  is  here  no  legal 
evidence  of  a  commission  of  bankrupt  having  been  issued, 
or  of  an  assignment  having  been  granted  by  the  bankrupts 
under  that  commission.  But  it  appears  to  me  that  there 
is  nothing  at  all  in  this  objection.  It  is  really  an  attempt 
to  introduce  into  the  practice  of  this  Court  a  rule  which 
prevails  in  England,  but  which  is  quite  foreign  to  the 
ispirit  of  our  law.  By  the  English  practice,  if  a  man  sue 
upon  a  bond,  he  must  prove  the  handwriting ;  or  if  the 
assignees  prosecute,  they  must  prove  the  act  of  bankrupt- 
cy, and  the  issbing  of  the  commission.  All  that  may 
be  very  well,  according  to  their  views,  but  we  do  not 
adopt  it  into  our  practice.  If  a  paper  is  produced  as  the 
ground  of  an  action  in  this  Court,  it  is  certainly  compe- 
tent for  the  defender  to  deny  the  authenticity  of  it     He 
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may  saj  that  the  deed  is  forged  or  fabricated,  and  if  such  1812. 
•an  allegation  be  brought  forward,  it  is  incumbent  on  the 
pursuer  to  establish  thie  authenticity  of  the  instrument ; 
or,  in  other  words,  to  prove  that  it  was  truly  granted  by 
the  party  whose  subscription  it  bears.  But  it  is  only  in 
ease  of  a  denial  of  the  authenticity  that  we  require  such 
proof.  Now,  what  is  it  that  the  Bank  are  denying  here  P 
They  are  denying  that  a  commission  of  bankrupt'  was 
ever  issued ;  and  yet  they  tell  your  Lordships  that  they 
have  instituted  proceedings  in  England,  in  which  they 
admit  that  it  was  issued,  and  crave  that  it  shall  be  recal- 
led. How  is  it  possible  to  listen  to  such  an  averment  ?*«• 
an  averment  which  is  made  and  contradicted  by  the  party 
at  one  and  the  same  moment. 

In  the  second  place,  it  was  argued  very  fully  in  the  Bill 
JChamber,  that  there  were  here  two  separate  Companies ; 
that  the  house  in  London  and  the  house  in  Edinburgh 
-were  distinct  and  independent  houses.  This  averment  is 
completely  disproved  by  the  contract  of  copartnery,  from 
which  it  appears  that  there  were  the  same  partners  in 
both  houses ;  the  same  trade ;  the  same  capital ;  and  that 
they  were  truly  one  and  the  same  Company,  to  all  intent? 
and  purposes  whatever. 

In  the  third  place,  it  was  said,  that  the  commission  was 
issued  coUusively  :  That  Mr  Stein  who  resided  here,  and 
was  domiciled  here,  went  to  England  for  the  very  purpose 
of  committing  an  act  of  bankruptcy,  in  order  that  the  com- 
mission might  issue.  I  see  no  evidence  of  any  such  fraudu«- 
lent  intention ;  but  even  if  there  were^  is  this  the  comjie- 
f  ^pt  Court  to  try  such  a  question  ?     It  is  said  that  tl\^ 
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1812.  commission  ought  not  to  have  effect;  but  surely  that 
point  ought  to  have  been  stated  in  England,  before  the 
Court  from  which  it  issued.  Accordingly  I  see  the  petition 
to  the  Chancellor  expressly  sets  forth  that  very  allegation; 
and  as  this  petition  has  b^en  dismissed  by  his  Lordship,  I 
do  not  see  with  what  propriety  the  matter  can  be  taken 
up  by  this  Court.  I  am  therefore  disposed  to  disregard 
this  objection  also. 

• 
I  shall  now  state  what  occurs  to  me  on  the  merits  of 
the  case.     The  facts  are  extremely  simple.     A  contract  of 
copartnery  is  entered  into  between  six  gentlemen,  one  of 
whom  is  since  dead.     The  Company  therefore  consisted 
of  five,  who  agreed  to  carry  on  business  in  London  and 
ill  Edinburgh,  and  to  have  establishments  in  both  places. 
Three  of  them  resided  in  London,  and  the  rest  in  Edin- 
burgh    On  the  the  24th  of  July  last,  the  Company  be- 
came bankrupt.    A  commission  of  bankrupt  was  sued  out 
in  England,  and  this  took  place  before  any  proceedings 
had  been  held  in  Scotlan4  for  obtaining  sequestratioo. 
These  are  the  undoubted  facts,  and  the  question  arising 
upon  them  is  just  this,  whether  such  a  sequestration  can 
now  be  awarded,  notwithstanding  of  the  prior  commission 
of  bankrupt.     Here  I  pray  your  Lordships^  attention  to 
the  terms  of  the  petition  for  sequestration.     You  are  ask- 
ed to  award  sequestration  of  the  whole  estate  and  ef- 
fects, heritable  and  moveable,  real  and  personal,  any  way 
pertaining  or  belonging  to  the  said  bankrupts,  either  as 
a  Company  or  as  individuals,  wherever  situated.     This 
is  the  ordinary  stile  of  the  prayer  of  a  petition  for  seques- 
tration, founded  on  the  express  provisions  of  the  act  of 
Parliament,  and  yet  if  it  were  granted,  and  if  your  Lord- 
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dups  were  to  award  sequestration  of  the  whole  effects,  he^  1812. 
ritable  and  moveable,  wherever  situated,  would  not  a  de* 
liverance  to  that  effect  just  run  counter  to  the  subsisting 
commission  of  bankrupt  issued  in  England ;  which,  it  is 
admitted  on  all  hands,  will  certainlj  cany  the  moveable 
effects  situated  there  ?  The  Bank  are  aware  of  the  absurd*, 
ity  of  this  conclusion,  and  they  saj  that  thej  do  not  car- 
rj  their  argument  so  far  as  to  insist  for  the  annihilation  of 
the  conmussion.  But  it  is  for  us  to  consider  how  far  we 
have  any  power,  under  the  terms  of  the  act  of  Parliament, 
to  issue  a  limited  or  qualified  sequestration,  or  a  seques-' 
tration  in  any  other  terms  than  those  which  are  authorised 
by  that  statute ;  that  is  to  say,  a  sequestration  of  the 
whole  estate  and  effects,  heritable  and  moveable,  real 
and  personal,  any  way  pertaining  to  the  said  bankrupts^ 
wherever  situated.  Your  Lordships  have  no  power  in 
the  matter  but  under  this  statute,  and  I  really  do  not 
see  upon  what  principle  you  can  be  warranted  in  depart^ 
ing  from  the  terms  of  it,  which  (if  you  are  to  award  a  se* 
questration),  are  imperative  upon  you  to  sequestrate  the 
whole  estate  and  effects,  heritable  and  moveable,  wherever 
situated.  It  is  a  question  of  great  importance,  what 
19  the  effect  in  Scotland  of  an 'English  commission  of 
bankrupt.  In  my  opinion,  the  effect  to  be  given  to  it  ia 
every  country  where  the  true  principles  of  international 
law  are  understood  is,  that  it  must  carry  the  whole  effecti 
belonging  to  the  bankrupt.  It  is  a  principle  which  ha^ 
been  long  established,  that  moveables  have  no  locality : 
they  follow  the  person  of  the  owner,  and  their  condition 
is  governed  by  the  law  of  his  domicile.  It  may  be  said^ 
that  this  is  a  fiction,  and  it  is  so.  But  it  is  a  fiction  in- 
Produced  upon  the  soundest  principles  pt  justice,  and  in 
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1812.  practice  has  been  attended  with  the  most  beneficial  cofi^ 
sequences.  It  has  been  confirmed  bj  repeated  dedsions^ 
and  it  is  a  principle  which  your  Lordships  will  not  now 
shake.  It  follows  clearly  indeed,  from  attending  to  the 
case  of  transmission  of  moveables  inter  vivos ;  and  the  doc- 
trine is  well  laid  down  in  the  case  of  Sill,  by  Lord  Lough- 
borough, who  states  it  as  an  undeniable  proposition  of  in- 
ternational law,  acknowledged  wherever  law  is  a  science, 
that  moveables  have  no  locality ;  and  as  a  voluntary  con- 
Teyance  of  moveable?  in  England  will  carry  those  situated 
in  other  countries,  so  must  a  commission  of  bankrupt  is- 
sued in  England,  attach  the  whole  effects,  wherever  situ- 
ated. This  indeed  was  settled  in  Scotland,  by  the  case 
of  Struthers  against  Reid,  of  which  case  there  is  nothing 
said  in  the  memorial  for  the  Bank.  It  is  passed  over  ia 
total  silence.  But  it  is  impossible  for  your  Lordships  to 
overlook  the  effect  of  this  decision,  in  which  the  principles 
that  I  have  mentioned  were  fully  recognised  by  a  most  so* 
lemn  and  deliberate  judgment.  It  is  said,  that  the  juris- 
prudence of  the  country  where  the  transactions  are  entered 
into,  is  an  essential  part  of  the  contract  between  debtor 
and  creditor.  This  is  certainly  true ;  but  what  is  the  in- 
ference from  it  ?  It  is  as  good  in  the  mouth  of  an  English 
creditor  as  of  a  Scotch  creditor ;  and  the  result  would  be, 
that  there  must  be  two  commissions  going  on  sinud  ei  m- 
^nely  with  all  the  inextricable  consequences  that  must  fol- 
low from  such  a  system.  It  is  impossible  for  your  Lmtl- 
ships  to  listen  to  this  doctrine,  without  flying  in  the  face  of 
the  principle  of  law,  that  moveables  follow  the  person.  The 
result  of  the  whole  case  therefore  is,  that  there  are  here 
two  houses,  one  in  London,  where  some  of  the  partners 
reside^  and  another  in  Edinburgh,  where  th^  others  re< 
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iiie.     The  consequefice  of  this  is,  that  there  are  two  do-   1812. 
tnicilesy  and  the  consequence  of  that  is,  that  the  onlj  rule 
or  principle  that  we  can  applj  to  the  subject,  is  the  pri- 
mtj  in  point  ortime,  a£  issuing  the  sequestration  or  the 
conunissioo. 


LORD  MEADOWBANK. 

As  I  concur  entirely  with  the  rerj  accurate  opinion 
which  has  just  been  delivered,  I  don't  mean  to  make  man  j 
observations.  But  the  question  is  of  great  magnitude, 
and  therefbre  I  think  it  my  duty  to  say  something.  In 
studying  these  papers,  I  naturally  began  with  the  memo« 
rial  for  the  Royal  Bank.  There  is  something  said  there 
about  an  oath  de  calvmnia^  though  if  it  were  to  be  insisted 
on,  on  the  other  side,  to  its  full  extent,  I  do  not  know  that 
it  would  be  unfair  to  ask  the  counsel  for  the  Royal  Bank 
to  swear  «l  lis  sibi  Juste  vidttur.  It  did  astonish  me  to 
find  in  that  memorial  a  complete  omission  of  all  notice  of 
the  case  of  Struthers  v.  Reid,  which  involved  the  hinge  of 
the  present  question,  the  very  point  upon  which  the  whole 
turns ;  finding,  as  it  did  most  distinctly,  that  there  was  an 
emanation^-a  binding  influence  of  the  judicial  transfer  in 
England,  that  reached  the  whole  bankrupt  estate  in  Scot- 
land. That  is  the  import  of  the  decision  in  the  case  of 
Struthers.  Now  if  the  estate  is  carried  so  as  to  be  no 
longer  attachable  by  Scotch  creditors,  upon  what  principle 
<an  your  Lordships  sequestrate  what  does  not  exist,  since 
the  whole  personal  estate,  at  least,  is,  according  to  a  solemn 
judgment,  already  vested  in  the  assignees  ^  However,  we 
have  a  great  deal  of  argument  to  show,  that  this  was  a 
pllusive  commission.     This  is  vety  good,  in  point  of  xfh 
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1813.  leyancj,  but  there  is  not  one  word. upon  the  competency 
of  this  Court  to  try  such  a  question.     The  relevancy  was 
▼ery  properly  brought  forward,  and  the  collusion  stated 
pointedly   and  distinctly,  in  the  proper  place  where  it 
ought  to  hare  been  stated ;  and  yet  these  genllemai  tell 
your  Lordships  that  they  had  the  honour  of  withdrawing 
the  petition,  in  which  these  allegations  were  made.    Is 
that  not  abandoning  the  whole  ground  on  which  they  con- 
tend that  the  commission  ought  to  be  quashed.     Your 
Lordships  cannot  reduce  and  set  aside  the  JLiord  Chancel- 
lor's commission  of  bankrupt.    You  cannot,  under  any  of 
the  sanctions  of  your  action  of  reduction,  reduce,  decern, 
and  declare  against  a  commission  issuing  from  the  great 
seal  of  Great  Britain.    The  proper  step  for  this  purpoie 
was  the  very  step  taken  by  the  Bank.    Why  did  tb^ 
abandon  it  ?    They  say  that  some  of  the  lines  of  their  pe« 
tition  to  the  Lord  Chancellor  were  scored  and  defaced.   I 
xeally  cannot  understand  this.     I  see  there  was  a  solemn 
affidavit  put  in  denying  the  collusion  in  Mo,  after  which 
the  petition  was  withdrawn.     I  suppose  if  it  had  strode 
the  Chancellor  as  a  point  that  was  to  be  seriously  insisted 
in,,  he  would  have  ordered  it  to  be  tried  at  conunon  lair. 
But  if  they  thought  fit  to  withdraw  their  allegation,  upon 
an  affidavit  denying  the  collusion,  must  not  I  hold  that  al- 
legation to  be  false?     Thatj  I  apprehend,  was  the  ground 
^f  the  Lord  Chancellor's  judgment 

A  different  ground  indeed  struck  me,  which  may  pnv 
\Mly  have  influenced  his  Lordship,  via.  that  the  cot 
lusion  id  irrelevant.  Is  it  a  measure  of  collusion  here,  that 
a  bankrupt  grants  a  bill  for  the  very  purpose  of  founding  as 
application  for  getting   sequestration  against 
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That  is  universally  acknowledged  to  be  a  fair  measure  in  1813; 
Scotland.  There  is  an  act  of  bankruptcy  for  jou ;  but 
you  cannot  object  to  it,  because  it  is  done  for  the  fair  and 
honourable  purpose  of  cutting  down  partial  preferences, 
and  doing  equal  justice  to  the  whole  creditors.  I  suspect 
the  Lord  Chancellor  must  have  thought,  in  the  present 
ease,  here  is  a  perfectly  fair  act  done.  This  gentleman 
comes  here  to  the  chief  domicile  of  the  Company,  and  the 
seat  of  all  its  debts,  to  surrender  himself  to  the  great  body 
of  his  creditors,  and  to  expedite  the  business  of  the  bank- 
ruptcy. Is  there  any  thing  fraudulent  here  ?  Any  thing 
collusive  ?  Any  thing  but  what  must  be  admitted  to  be  a 
&ir  and  legitimate  purpose  towards  the  creditors  ? 

But  again,  as  to  the  competency,  thef e  is  not  one  word 
said  about  it  by  the  Bank.  It  is  truly  incompetent  for 
your  Lordships  to  set  aside  this  commission.  But  is  it 
competent  for  you  to  listen  to  the  Bank,  when  they  say, 
we  don^t  demand  a  total  reduction,  we  only  pray  you  to 
reduce,  decern,  and  declare  quoad  Scotland.  Let  it  re- 
main in  England :  we  ihave  withdrawn  our  objection  to 
it  there ;  but  do  you  find  it  null  and  void  in  Scotland. 
Now  will  your  Lordships  engage  in  a  confiictus  legvm,  where 
the  party  admits,  that  the  ground  of  reduction,  which  if 
good  at  all  would  be  good  in  England,  has  been  with- 
drawn by  him  in  England.  By  that  proceeding  he  ad- 
mits, that  his  ground  of  challenge  is  untenable,  and  the 
commission  valid ;  and  if  it  is  thus  valid,  can  you  abridge 
it  of  its  effects,  by  entertaining  that  ground  of  challenge^ 
which  had  been  abandoned  in  the  only  jurisdiction  com-* 
petent  to  cut  down  that  proceeding  which  it  was  calcula- 
ted to  impeach  ?    And  will  you  allow  this  to  be  done  to 
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1813    ^'^^  effect  of  creating  two  incompatible  systems  of  mana^* 
meot,  and  throwing  the  whole  affairs  into  confusion  ? 

It  is  said  to  be  a  peculiarity  of  the  law  of  Scothind,  tha£ 
it  considers  the  stock  of  a  Company  as  a  pledge  which  the 
Company  creditors  are  first  entitled  to  liquidate,  and  then 
to  come  upon  the  private  estates  for  the  residue ;  and  that 
it  is  a  great  hardship  for  Scotch  creditors,  who  contracted 
upon  the  faith  of  the  law  of  Scotland,  to  be  deprived  of 
this  benefit.  From  this  it  is  inferred,  that  your  Lordships 
ought  to  grant  a  sequestration.  But  suppose  a  sequestra- 
tion were  awarded,  I  should  like  to  know  any  principle 
by  which  you  can  prevent  a  Scotch  creditor  from  ranking 
under  the  English  commission,  or  an  English  creditor  firom 
ranking  under  the  Scotch  sequestration.  There  is  here 
indeed  only  one  bankruptcy,  but  the  funds  are  to  be  divid- 
ed among  two  sets  of  creditors,  who  may  divide  them- 
selves at  their  own  option,  and  may  come  here  or  go  there 
just  as  they  please.  Was  such  an  anomaly  ever  h^d  of< 
as  this  creation  of  opposite  and  inconsistent  systems  ?  It 
is  impossible  to  give  effect  to  it.  You  would  involve  them 
immediately  in  gross  and  palpable  injustice.  I  really  can- 
pot  enter  into  the  ideas  of  the  petitioners  for  the  seques- 
tration. I  remember  of  the  judgment  in  Struthers*"  case 
being  pronounced  in  1803,  when  I  had  the  honour  to  sit 
on  the  Bench,  and  I  can  tell  your  Lordships  that  it  was 
a  most  important  case,  though  I  thought  it  went  a  step 
beyond  the  rules  of  international  law,  as  proceeding  on 
correct  principles,  universally  applicable  to  independent 
nations.  For  it  was  formerly  a  principle,  that  a  judicial 
transfer  only  operated  intra  territorium,  and  had  no  bind- 
ing influence  beyond  it ;  affording,  however;  a  claim,  in 
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justice  to  the  iiit6qx>sition  of  the  law  of  every  civilized  1818. 
nation)  to  render  it  effectual,  so  far  as  not  excluded  by 
preferable  diligence  previously  obtained ;  and  so  much  had 
this  been  the  known  und|rstandMig  of  the  law  of  Scotland^ 
that  I  remember  of  struggling  with  difficulty,  when  at  the 
bar^  in  a  case  where  the  English  assignees  had  obtained  a 
decree  against  a  debtor  in  Scotland,  of  the  bankrupt  to 
enable  them  to  prevail  over  a  subsequent  arrestment.  The 
question  was,  whether  the  decree  obtained  in  this  country 
was  sufficient  tp  bind  subjects  here,  unless  diligence  by  ar«> 
restnient  had  issued  in  execution  of  it,  or  on  dependence 
jo{  the  process,  in  which  it  had  been  obtained  ?  I  succeeded 
in  the  case.  The  Court  held  that  there  was  a  title  to  pur- 
sue, created  by  the  commission  in  the  assignees  under  it ; 
but  that  it  required  the  interposition  of  the  Scotch  Magi- 
strate to  give  it  effect ;  and  that  the  decree  was  such  an  in- 
terposition so  as  to  exclude  all  subsequent  diligence ;  that, 
in  short,  I  had  a  good  title,  if  I  chose,  to  render  it  effec- 
tual. *  L  remember  I  thought,  therefore,  in  the  case  of 
Struthersj  that  it  was  a  difficult  thing  to  deviate  so  far 
from  principle,  as  to  transfer  property  in  Scotland,  by  a  ju-> 
■dicial  act  of  a  foreign  Court,  without  an  application  to  the 
imperium  of  thb  country  according  to  its  own  forms  and 
rules ;.  and  without  even  an  intimation  to  the  debtor  of 
this  judicial  assignment,  or  any  thing  done  to  attach  the 
property  according  to  our  own  law.  But  what  I  yielded 
-to  was,  the  consideration  that  it  had  been  recognised  as 
law,  by  judgments  in  Westminster  Hall,  in  so  many  cases, 
that  it  might  be  considered  as  a  principle  of  the  law  of  na« 


*  Scott,  awlgn  of  Mttchel  w.«nkrupt  vtrtiti  LetUe,  28th  Nov.  1787« 


336  9BB  CASE  or  TBS  ROYAL  BANK  OP  SCOIXAKOf 

1813.  tions  equiparating  this  case  to  the  legal  transference  by 
marriage.    When  a  lady  of  fortane,  having  a  great  deal 
of  money  in  Scotland,  or  stock  in  the  banks  or  public  com* 
panics  there,  marries  a  gentleman  in  London,  the  whole 
property  is  ipso  jure  her  hasbahd^s.     It  is  assigned  to  hum. 
The  legal  assignment  of  marriage  operates  without  regaid 
to  territory  all  the  world  over.    Feeling  this,  and  seeing 
the  predominant,  the  irresistible  necessity,  in  point  <^  ez« 
pediency,  of  adopting  the  rule  that  Lord  Hardwicke  a* 
dopted  in  one  of  the  cases  mentioned  in  the  papers,  I,  for 
one,  bent  to  the  necessity  of  giving  effect  to  the  princiirfe, 
where  a  departure  from  it  would  be  attended  with  such  in- 
extricable confusion.     I  remember  well  that  all  my  doubts 
upon  Jhis  subject  were  removed  by  Sir  Ilay  Campbell^*! 
strong  argument,  that,  without  adopting  this  princi|de, 
which  the  increasing  connection  between  the  two  coun^ 
tries  rendered  doubly  necessary,  it  would  be  utterly  im* 
possible  to  extricate  the  business  of  bankruptcy  under  dif« 
ferent  systems  of  management.     Many  questions  would 
arise  that  would  puzzle  your  Lordships   beyond  all  possi-* 
bility  of  solution,  because  there  are  no  elements  to  resolve 
them ;  they  are  truly  incompatibilities.     The  laws  of  tlie 
two  countries  are  radically  different,  and  you  cannot  sp&t 
them  together  by  any  contrivance.     I  admit,  at  the  same 
time,  that  there  is  a  great  difficulty  attending  all  this,  in  mo 
far  as  it  places  it  in  the  power  of  a  debtor  to  chuse  the  cow- 
try  where  he  shall  become  bankrupt.    But  what  have  we 
to  do  with  this  difficulty  ?    Let  the  Legislature  settle  it : 
It  is  their  province  and  not  burs.    And  here  t  must  no- 
tice the  sort  of  answer  that  is  made  on  the  part  of  the 
Soyal  Bank  to  many  of  the  arguments  used  on  the  other 
side^  viz.  that  in  tbose  arguments  we  9re  called  upon  ts 
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iaoerei^  the  powers  of  Legiahriora  and  not  of  Judges.  But  1813. 
it  iqf^ars  to  me,  thai  this  may  be  more  truly  said  of  the 
arguments  used  by  the  Bask.  They  apply  to  us  much 
more  as  legislators  than  the  other  party.  Nothing  can  be 
more  in  this  wi|y  thaa  to  say»  that  though  by  Liw  the  first 
judicial  tvaasf^r  extends  to  holh  parts  of  the  island,  yet 
we  are  to  be  required  to  say  No^  it  Aall  not  extend  to 
SiCotlaiid.  If  we  ask  what  title  hate  you  to  call  upon  us 
to  do  thb,  Ob,  they  answer)  it  is  eoUusion.  But  oui"  reply 
Is,  try  that  belorie  the  Chanoellor  :  go  to  him  and  plead 
your  cottusion.  The  law  of  England  and  of  Scotland  is 
presumed  to  be  equally  good.  If  a  bankrupt  is  to  have 
his  chMse  between  the  two,  that  may  possibly  be  an 
evil,  but  lot  the  Legi^ture  correct  it.  In  the  mean  time 
we  Cannot  q^4sh  a  legitimate  proceecfing  already  taken  in 
£ngland.  If  any  measure  were  to  be  adopted  lipon  this 
subject)  it  seems  to  me  that  tlie  useless  subtlety  of  the  law 
of  England  should  be  corrected^  which  requires  a  special 
act  of  bankruptcy  to  be  committed  there  by  each  indivi- 
dual  partner  of  a  Company,  before  issuing  the  conmiission 
ngaiitst  him  though  absent  from  the  country.  Why  not 
nward  the  oommisaioik  afler  proj^er  inducts^,  as  we  do  a  se- 
questration ? 

LOtlD  BANNATYNE. 

A  great  deal  has  been  said  on  the  part  of  the  Rdyal 
Bank,  with  regai^i  to>  the  eellusion  that  is  said  to  have 
taken. place  before  issuing  the  coromissibn.  But  I  think 
the  eireunstance  of  the  B.ank  withdrawhig  the  petition 
is'^a  sufficient  ground  far  holding  this  allegation  to  be  un- 
founded in  point  of  fiict«-    An  affidavit  is  presented  to  the 
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1813.   Chancellor^  on  the  other  side,  expressly  denying  the  eoU 
lusion,  which  is  acquiesced  in ;  and  therefore  I  am  entitled 
to  hold,  that  this  proceeded  from  the  Bank^s  own  sense  of 
their  averment  being  erroneous.     Another  question  is, 
Whether  the  Edinburgh  and  London  Companies  were  the 
same  ?    Ajpparently  they  were  different.    They  had  dif- 
ferent trades,  different  firms,  and  the  one  carried  on  busi- 
ness in  London  and  the  other  in  Edinburgh.     But  the 
fact  is,  that  they  were  not  different ;  and  of  this  we  have 
now  satisfactory  evidence,  because  we  have  the  original 
contract  of  copartnery,  by  which  it  is  proved  that  thej 
were  originally,  and  have  been  all  along,  one  and  the 
same  Commercial  Company.     As  they  had  a  domicile  in 
both  countries,  they  were  equally  liable  to  the  operation 
of  the  bankrupt  laws  in  the  one  country  and  in  the  other; 
and  that  being  the  case,  how  can  the  line  be  drawn,  as 
they  are  subject  to  both  bankrupt  laws.     Whoever  is  en- 
titled to  the  benefit  of  these  laws,  has  his  opUon  to  take 
the  benefit  of  the  one  or  of  the  other.    But  if  he  take 
the  benefit  of  the  English  commission,  he  cannot  take 
the  benefit  of  the  sequestration ;  and  if  he  take  the  bene- 
fit of  the  sequestration,  there  can  be  no  commission.    It 
is  a  maxim  of  universal  law,  that  moveables  follow  the 
person  ;  and  therefore  it  is  clear,  that  these  must  be  car- 
ried either  by  the  sequestration  or  the  conunbsion,  ac- 
cording as  the  one  or  the  other  is  first  issued.      Suppose 
a  sequestration  were  issued  against  a  man  not  domidled 
in  Scotland,  this  ca'nnot  receive  effect  in  England ;  and 
in  the  same  manner^  although  a  commission  of  hankmpl 
was  ever  so  fairly  obtisuned,  yet  if  it  be  produced  here^ 
.^d  we  are  satisfied  that  the  party  was  not  domiciled  in 
England  but  in  ScoUaad)  I  abpuld  hold^  in  that  case,  that 
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ire  are  not  bound  to  give  effect  to  the  commission.  tVith  181?. 
regard  to  the  estates  of  these  Compames,  there  i^  no 
room  for  either  of  these  difficulties.  But  it  does  appear 
to  me,  that  there  is  a  difficulty,  for  here  there  is  an  ap- 
plication for  sequestration,  not  6n\y  of  the  Company 
estates,  but  of  the  individual  estates.  These  individuals 
W(^  both  domiciled  in  Scotland.  They  carried  on  two  great 
distilleries,  which  make  no  part  of  the  Company  funds ; 
and  I  confess  I  would  have  very  considerable  doubts  how 
far  we  ought  not  to  sequestrate  their  individual  estates ; 
but  as  the  application  at  present  stands,  I  am  for  refuse 
ing  the  petition* 

tORt  CRAIGIE. 

In  general  I  agree  with  all  that  has  been  stated  by  your 
LiOrdships.  I  thiftk  it  right  to  refuse  this  petition  for  se- 
questration. At  the  same  tiiAe  I  beg  leave  t6  reserve  my 
<ypinion  when  another  case  happens,  wliich,  in  substance, 
tnay  be  that  which'  the  present  case  Was  said  f o  be  in  the 
Bill  Chamber.  I  think  if  this  case  bad  come  before  me 
there,  that  I  as  an  Ordinary  would  have  awarded  seques- 
f  ratioYi.  AlthotigG  it  Was  siaid  that  a  commission  of  bank- 
rupt had  been  issued  in  England,  thai  might  have  been 
done  for  the  very  purpose  of  Evading  a  sequestration. 
Suppose  thelmnkrupt  had  died  immediately,  so  as  he  could 
have  executed  no  conveyances,-  the  estates  would  Iiave 
remained  withoiHt  managemV^nt  of  any  kind,  urifdss  a  se- 
questration bad  been  bsued.  To  be  sui'e  the  effect  of 
a  sequestration  woiild  have  been  an  after  question;  and 
when  the  assignees  came  and  stated  the  fact  of  th^  IBng- 
fiflb  commission  having  been  issued,  then  I  should  haV9 
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1813.  decided  which  of  the  two  should  preyail.  I  have-no  idea 
that  ipap  Jure  on  English  commisnon  does  exclude  the 
operation  of  diligence  in  Scotland. 

LORD  tPUSTICE  CLEBK. 

This  is  a  case  of  veiy  great  imprortane^.  I  don^t  thtnk 
it  necessary  to  enter  at  large  upon  the  conmderaAton  of 
the  preliminary  questions,  because  I  agree. entirely  in  the 
observations  which  have  been  made.  The  ease  stands 
now  upon  a  totally  different  footing  fronr  what  it  did  in 
the  Bill  Chamber.  Had  I  been  called  upon  to  say,  whe- 
ther as  a  Judge  bound  to  give  effect  td  the  act  of  ParUa- 
ment  by  granting  sequestration  wherever  the  conditions  of 
the  statute  prima  fade  appeared,  I  fairly  confess  I  should  have 
felt  great  difficulty  in  saying  how  far  I  could  have  been  jus- 
tified in  refusing  to  award  that  diligence.  But  now,  un- 
doubtedly,  the  case  is  in  a  very  different  situation,  be- 
cause we  have  now  the  notoriety«—the  absolute  confes- 
sion of  the  Bank,  that  they  have  been  proceeding  upon 
the  foundation  that  the  commission  has  been  issued; 

The  difficulty  that  I  have  in  this-  case,  is,  that  this  is  sb 
application  not  only  for  sequestration  of  the  Company,  but 
of  the  individuals,-  who  have  been  rendered  bankrupt  ac* 
eordiog  to  the  law  of  Scotland.  But  I  do  not  think  it 
necessary  to  go  upon  this  ground  at  present.  We  areoow 
to  decide  the  great  question,  whether  a  commission  of 
bankrupt,  issued  widi  all  due  form  and  solemnity  in  Eng- 
land^ ovght  or  ought  not  to  carry  the  estales  of  pactiss 
who  have  been  rendered  bankrupt  in  England,  but  who 
have  ^ects  in  Scotland.    I  agree  with  all  the  cq^ioMW 
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giren  hj  your  Lordshijfw  upqo  tbis.getienil  point,  because    2819. 
I  conceiTe  that  4nich  opiniotis  are  only  giving  effect  to  pre- 
▼ious  flolenm  judgments.     I  thercffOTe  would  not  be  dis^ 
posed  to  do  any  tbing  that  4Mi  diake  the  principles  deter- 
mined by  these  judgnwnts ;  and  I  should  haiP«thought  the 
Bank  would  have  seen  the  expediency,  for  their  own  cause, 
of  grafttiog  the  general  point  in  the  argument.     But  the 
question  is,  whether  there  is  any  thing  in  this  case,  eidier 
MS  to  the  Company  or  individaals,  that  can  create  a  doubt 
with  ^regard  to  granting  or  refusing  the  petition.     I  shall 
add  nothing  to  ihe  statement  of  Che  ineztricafak  difficult 
ties  diat  would  follow,  from  allowing  two  systems  of  ma- 
nagement  to  go  on^MrrtfOMn;  but  the  circumstance  lliat 
bas  always  struck  me,  is,  wiiether  there  was  or  was  not  any 
thing  in  the  conduct  of  the  parties— *any  thing  that  could 
create  a  doubt  as  to  the  application  of  the  principle.  Now, 
I  fairly  confess,  after  all  I  have  heard,  I  remain  of  opi- 
Bion,  that  it  was  not  a  doty  incumbent  on  Mr  John  Stein 
to  go,  nor  do  I  think  that  be  ought  to  have  gone,  forth 
of  Sootknd,  for  the  purposes  that  have  been  mentiofied. 
I  see  a  letter  from  him  to  bis  agent  Mr  Gibson,  referring 
to  a  prior  authority,  which  I  understalid  he  had  krft  with 
him,  to  a{^ly  for  a  sequestration ;  and  he  again  empowern 
bim  to  do  so,  if  that  measure  ahall  be  judged  necessary 
by  his  fijends.    That  measure,  however,  was  not  follow- 
ed :    I  regret  that  it  was  not  followed,  according  to  hit 
original  intention,  which  stems  to  have  been  iairly  form- 
ed.   His  dooaicile  was  in  Scotland ;  he  was  an  ostensiUe 
partner  of  a  Scotch  house ;  his  large  personal  property 
was  in  Scotland,  and,  being  the  primumfnoUU  of  the^^reat 
house  carried  on  within  the  Royal  Exchange  in  Edin- 
flMirgh,  I  do  think  he  was  influenced  by  improper  consi«> 


342  TBIB  PA$E  pr  TBE  HOTAIf  BAHK  pT  BCOTLAITO^ 

ft 

1813.  derations  in  the  step  which  he  took.  I  know  that,  had  I 
been  in  bis  situation,  I  should  not  have  absconded  to  Eirg« 
buid,  or  cp-operated  with  the  partners  of  the  English 
bouse  in  creating  embarrassments  in  the  way  of  diligence 
^readj  raised  agains(  xuq  in  Scptland. 

But  the  question  that  results  from  this,  is,  whether  jour 
Lordships,  in  any  documents  before  you,  have  sufficient 
evidence  that  there  was  an  improper  collusion  between 
him  and  the  assignees, — any  thing,  in  short,  which  can 
entitle  you  to  interfere  in  this  case.  Now,  there,  I  own,  that 
the  great  difficulty  lies.  I  feel  most  certainly  the  force  of 
the  observations  which  have  been  made  by  such  of  your 
Lordships  as  have  spoken  upon  this  point.  The  proper 
place  was  to  have  gone  before  the  Chancellor ;  and  ce^ 
tainly  t|^e  parties  did  put  in  averments,  upon  their  part, 
to  this  effisct.  But  we  have  undoubted  evidence  that  the 
petition  was  dismissed;  and  therefore  the  trial  of  this 
point,  you  are  entitled  to  say,  has  already  proceeded)  and 
been  determined.  But,  on  the  other  hand,  if  your  Lord- 
ships had  the  view  of  this  oas^,  which  I  see  a  majority  of 
you  have  not,  the  principal  question  would  be.  Am  I  en- 
titled, under  the  circumstances  of  this  application,  to  grant 
any  thing  different  from  what  the  act  authorises  ?  The  difli- 
culty  stated  by  Lord  Robertson  is  very  strong,  that  your 
Lordships,  acting  ministerially,  are  bound  to  make  your  or- 
ders conformable  to  the  statute.  Now,  the  petition  prays 
for  sequestration  of  the  whole  estate  and  effects,  wherever 
situated.  They  say,  indeed,  we  will  be  content  to  take  a  se- 
questration quoad  Scotland  only.  But  I  really  do  not  see 
how  it  is  possible  for  ypur  Lord3hips  tq  get  over  this  diffi- 
cplty.     I  n|ust  either  grant  or  refuse  the  prayer  of  Uu9 
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Ipetition ;  and,  ho^rever  strong  a  view  I  maj  take  of  Mr  1813. 
Stein^s  individual  conduct,  I  feel  that  I  cannot  grant  the 
prajer  of  this  petition.     The  commission  of  bankrupt 
cannot  be  controlled  by  us. 

'  There  is  another  point,  which,  I  confess,  does  appear 
to  me  in  the  same  light  with  the  other  circumstances  in 
Mr  Stein'^s  conduct  that  I  have  ahreadj  alluded  to.  On 
the  6th  of  August,  application  was  made  to  him  for  his 
concurrence,  with  a  view  to  have  sequestration  awarded ; 
but  this  he  refused.  He  then  goes  to  England,  and  it  is 
not  tOl  the  11th  that  the  commission  was  issued.  Now, 
at  this  time,  there  were  four  individual  commissions  issued 
against  the  four  individual  partners.  Mr  Robert  Stein  I 
lay  out  of  view.  He  had  been  in  England  for  six  months, 
and  he  was  not  summoned  atthe  market  cross  of  Edinburgh, 
pier  and  shore  of  Leith ;  which,  in  mj  opinion,  is  a  fatal  ob- 
jection as  to  him.  But  no  conunission  was  issued  against  Mr 
John  Stein  until  the  time  that  I  have  mentioned.  It  is  said 
that  there  is  a  defect  in  the  law  of  England,  in  so  far  as  the 
Chancellor  has  no  power  to  include  the  Company  and  the 
individuals  in  one  commission.  I  think  it  is  so ;  but  such 
is  the  Jaw,  and  the  Chancellor  has  not  power  to  do  other- 
•wise.  Here  there  were  four  joint  commissions.  Mr 
Stein  arrived  in  England,  and  the  act  of  bankruptcy  was 
of  course  inevitable.  Now  there  is  no  doubt,  certainly, 
that  under  this  commission,  the  whole  effects  of  the  Com- 
fiany,  and  the  four  partners,  fell  under  the  operation  of 
•the  bankrupt  law  of  England ;  but  then,  so  far  as  John 
Stein  was  concerned,  were  not  all  the  proceedings  th|it 
took  place  just  the  consequence  of  his  voluntary  act  in 
gobg  to  England,  and  I  must  say,  in  distinct  tern\9» 
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1812.  evading  die  diiigenoe  mtifrtu  iigaiiist  him  f  Giving  ftdl' 
^^""^^^'^  etkct  therefore  to  the  general  priBbiple,  I  lappreiiend,  oi^ 
'  the  other  hand,  unless  it  can  be  shewn  that  jou  kre  tiarre^ 
by  any  thing  that  has  taken  place,  you  are  bound  to 
watch  lest  any  proceedings  shall  be  carried  on,  by  persons 
domiciled  hi  Scotland,  whfoh  can  interfere  with  the  appli- 
cation of  your  own  rules  of  Jaw.  For,  with  all  the  fe*' 
spect  that  I  feel  for  the  law  of  Englaod,  I  am  bomid 
to  direct  my  conduct  by  the  law  of  Scotland;  aad 
surely  it  is  a  giieat  anomaly,  that  a  debtor,  merely 
by  stepping  across  the  boundary  of  the  two  coiintriei, 
should  have  it  in  his  power  most  deep^jr  to  a&ct  the  iu^ 
terests  of  his  creditors,  especially  as  I  bdieve  that  the 
affairs  of  every  bankruptey  can  be  settled  at  much  less  ex* 
pence  in  Scotland  than  in  Enghnd.  As  to  the  real  estates 
situated  in  Scotland,  it  is  admitted,  that  without  the  pri* 
vate  conveyances  nothing  could  have  affected  them.  Now, 
seeing  that  all  these  were  the  individual  proceedings  of  Mr 
John  Stein, — that  the  transactions  were  by  a  iiouse  car- 
rying on  business  in  this  city,  (A  which  he  was  the  princi- 
pal partner,  the  sequestration,  so  far  as  oracems  his  estate 
is  a  part  of  the  case  upon  which  I  have  great  diflkulty ; 
but  still,  under  the  act  of  Parliament,  I  feel  that  I  cannot 
give  effect  to  the  view  which  I  have  taken  of  the  ease,  be- 
cause we  Cannot  interfere  widi  the  Chancellor's  commis- 
sion. 

Mr  Clerk,  on  the  part  of  Mr  John  Stein,  referring  to 
^  that  part  of  the  Lord  Justice  Clerk^s  speech  which  assum- 

ed, that  Mr  Stein,  when  applied  to  on  the  put  of  some  of 
the  Scotch  creditors,  had  refused  to  give  Ins  cracunence 
to  a  petition  for  sequestration,  observed,  that  this  state* 
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inent  was  not  correct  in  point  of.  fact,  as  it  was  positively  1612. 
denied  on  the  part  of  Mr  Stein,  that  he  had  ever  refused 
his  concurrence  to  a  sequestration  prior  to  the  issuing  of 
tJbe  eoouBiMion.  With  regard  to  the  censure  cast  upon 
Mr  Stein^s  conduct^  in  so  fiir  as  he  went  to  London,  in 
place  of  remaimag  in  Scotland,  Mr  Clerk  stated  it  as  a 
fact  consistiiig  with  has  knowledge,  that  Mr  iStein  was 
quite  passive  in  this  matter ;  nor  when  he  went  to  Lon- 
don had  he  miy  view  to  the  legal  consequences  of  such  a 
step,  or  any  knowledge  how  it  would  operate.  In  tba 
whole  of  his  conduct  upon  this  occasion,  Mr  Stein  was 
guided  by  the  advice  of  his  friends,  and  of  Mr  Clerk  him- 
aetf,  his  counsel ;  and  althoagh  he  was  strongly  urged  by 
)ns  English  partners  not  to  go  to  London,  but  to  remain 
in  Scotland,  upon  the  ground  that  it  would  be  more  for 
Us  interest  to  do  so,  yet  the  advice  that  was  given  to  him 
was,  that,  at  such  a  crbis,  it  was  his  honour  and  charac- 
ter,  and  the  interest  of  his  creditors  at  large,  and  not  his 
own  personal  intereit,  that  was  to  be  regarded ;  that,  i$ 
the  Cbmpany  was  domiciled  in  England,  the  ithole  cre- 
ditors English,  and  a  commission  -issued  in  EnglAnd,  It 
was  his  duty  to  surrender  himself  to  his  English  creditors, 
and  to  give  every  facility  in  his  power  for  expediting  the 
lousiness  of  the  bankrupt  estate* 

LORD  JUSTICE  CL'EftK. 

V 

All  thkt  may  be  very  true ;  but  it  do#s  not  in  tbe-talH 
degree  ttker  the  opinion  that  I  have  expressed. 
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LORD  MEADOWBANK. 

I  confess  I  should  have  given  Mr  Stein  the  same  advice 
as  Mr  Clerk.  I  think  he  was  perfectly  right  to  go  to  the 
domicile  of  the  great  machine,  and  to  submit  himself  to 
the  directions  of  the  great  bod  j  of  the  creditors. 

Lord  RoBBRTSON  expressed  an  opinion  to  the  same 
effect. 

Lord  Glinlbb  was  present^  but  did  not  deliver  ao/ 
opinion.  He  seemed  to  assent  to  the  views  of  the  cast 
taken  by  Lord  Robertson  and  Lord  Meadowbank. 

The  Court  then  pronounced  judgment,  refusing  to 
award  sequestration.  Against  this  judgment  a  reclaim- 
ing petition  was  given  in  for  the  Bank,  and  was  followed 
with  answers  for  the  assignees ;  upon  advising  which  pa- 
pars,  on  the  20th  January  1813,  the  Court  delivered  their 
ppinions  as  follows  :-t- 

LORD  MEADOWBANK. 

I  never  had  any  difficulty  in  this  case.  It  appeared  to  me 
quite  clear;  and  I  am  sure  if  any  person  had  any  doubt,  it 
must  be  most  thoroughly  removed  by  the  very  accurate 
paper  given  in  for  the  respondents.  There  is  not  a  super- 
fluous word  in  it ;  and  it  contains  the  whole  law  of  tte 
case.  I  think  I  would  be  detaining  your  Lordships  to 
very  little  purpose  by  saying  any  thing  now ;  because  all 
that  I  could  say  would  be  a  mere  repetition  of  th^ 
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^ontaits  of  that  rerj  able  paper.    I  expressed  mj  opitiion  18  IS. 
at  length  formerlj,  which  coincides  with  it  in  eveiy  point ; 
and  I  have  really  nothing  more  to  saj.    As  to  the  way  ^n 
-vrhich  the  argument  has  been  managed  on  the  other  side, 
it  put  me  in  mind  of  a  very  laboured  paper,  written  by 
the  late  Mr  George  Wallace,  which  stated  every  one  case  in 
that  class  of  questions  of  international  law  which  relates  to 
competitions  of  Scotch  diligence  with  the  title  of  asMgneea 
under  an  English  commission ;  and  professed  to  reduce 
them  to  perCect  uniformity  of  system,  as  if  they  had  re- 
sulted from  one  enlightened  head,  settling  a  code  of  bank'* 
Tupt  law,  and  were  not,  as  we  know  them  to  have  been,  very 
frequently  in  direct  opposition  to  each  other.   Really  there 
is  a  great  deal  in  this  paper  for  the  Bank,  that  contains 
the  law  of  a  period  when  the  law  was  not  matured,  and 
was  totally  different  from  what  it  is  at  present     I  oon« 
ceive  the  case  of  Struthers  to  be  most  important ;  not  to 
be  attacked  by  side  winds,  but,  if  questionable  at  all,  to 
be  tried  in  the  most  formal  manner,  and  with  a  view  to 
carry  it  to  the  last  resort.     We  are  told  also,  that  this  is  a 
case  of  equity,  and  that  he  that  seeks  equity  must  give  equi-> 
ty,  and  that  Mr  John  Stein  has  been  inequitable,  because 
he  has  gone  across  the  Tweed  to  do  the  most  effectual 
justice  to  the  great  body  of  his  creditors ;  this  really  ap-' 
pears  to  be  too  extravagant    It  is  a  case  of  law*    There  is 
equity  in  it  to  be  sure ;  but  that  is  because  we  are  bound 
in  justice  to  do  wl^t  is  asked.     It  is  not  matter  of  discre« 
tion,  or  comttot,  as  here  pretended.    It  is  matter  of  legal 
right,  that  a  paxly  io  possession  of  the  sentence  of  a 
foreign  court  may  come  here  to  get  that  sentence  ezecutr 
ed.     It  is  not  comtW,  it  is  justice,  that  is  demanded  e» 
^dniojuaiiiut,    I  consider  the  case  of  Struthers  as  settling 


1613.  (bi^  point,  that  the  whole  funds  of  the  banioiipt  ere  of* 
ried  by  the  commisnon  ;  and,  conveneiy^  iiiBt  they  would 
have  been  carried  by  a  Scotch  sequestnation,  if  awarded 
prt(«r  to  the  commbsion,  whether  they  were  attuate  with- 
in the  jurisdiction  of  tke  Engli^  law  or  of  the  Sootcb. 
The  bankrupts^  estate,  therefore,  being  under  one  syston 
of  diriAion,  yofB  cannot  with  any  kind  of  justice  ocmntcr* 
act  it,  or  cripple  its  effects. 

Thus,  the  Lord  Chancellor's  certificate  is  a  part  of  tk 
proceeding ;  and  on  what  pretext  oould  we  refuse  to  it  tbe 
efficacy  which  in  so  many  cases  has  been  given  it  ?  If 
your  Lordships  were  to  interpose  your  antbority  to  tke 
discharge  of  a  Scotch  bankrupt  who  carries  on  trade  is 
England  ;  and  if  the  Courts  there  wete  afterwards  lo  sus- 
tain a  suit  against  him,  in  my  opinion  they  would  do  gms 
injustice.  The  conuniasion  is  one  machine  not  to  be 
carved  upon,  but  to  be  taken  as  it  atands ;  and  t  just  adopt 
it  as  I  find  it.  There  may  be  incorrectness  in  its  actioa, 
as  there  is  in  that  of  ell  human  instruments ;  but  we'caa^ 
not  reooedy  it.  Something  is  said  as  to  tiie  law  of  Eng- 
land, with  respect  to  pkxlge,  whidi,  if  itbeconect,  shews 
it  to  be  a  very  bad  law ;  but  I  doD\  believe  it.  It  is  i»< 
eonceivebie,  that  if  tke  Bank  have  a  good  pledge  here, 
they  will  not  have  the  benefit  of  it  in  £nglaiid.  Tiie 
Chanoellor  ivouU  do  justice  to  them.  A  pledge  partieii^ 
larly  imposed  in  this  country  must  mmain  in  Enghmd. 
The  law  cannot  be  as  they  state  it.  In  my  opinion,  we 
can  do  noting  but  follow  what  the  authorities  legally 
werrimt. 
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LORD  ROBERTSON. 

la  this  advanced  stage  of  the  litigation^  I  thwk  we  may 
dismiss,  in  a  vwy  few  wopdS)  a  preiimiiiaiy  objection  that 
was  stronglj  pleaded  by  the  petitioners  in^  some  of  tbeir 
former  pap^rBj  and  is  even  repeated  in  this  petition,  tic. 
That  there  b  no  evidence  before  jour  Lordships  of  the 
existence  of  a  commission  of  bankrupt.  That,  I  think, 
we  may  now  fairiy  dismiss;  and  I  think  we  may  also 
dismiss  the  other  objection,  founded  upon  the  assertion, 
that  there  were  here  two  separate  Companies,  and  not 
one  and  the  same  Company^  The  contract  of  copart* 
nery  is  a  good  answer  to  that.  There  is  a  third  pre^^ 
liminary  dbgection,  with  regard  to  the  alleged  collusion, 
en  the  part  o0  Mr  John  Stein,  in  going  to  England  foi^ 
tile  purpose  of  being  made  kubjeet  to  the  bankrupt  laws  of 
that  country^  Upon  this  subject,  the  argument  of  the 
petitionera  does  not  make  the  smallest  impression  on  my 
mind,  i  see  no  evidence  of  any  collusive  or  fraudulent 
intention  on  the  part  of  Mr  Stein.  On  the  contrary,  I 
tUnk  be  Went  to  London  from  a-  very  laudable  and  proper 
motive,— 4h&' desire  of  saving  expenee,  and  doing  justiee 
to  his  creditors ;  for,  if  he  had  not  taken  this  step,  the  aO- 
feh*s  of  the  bankruptcy  must  have  been  conducted  under 
four  separate  commissions,  besides  a  process  of  sequestra*- 
tion  going  on  in  this  country.  Mr  Stein  had  a  most 
strong  and  powerful  interest  to  prevent  the  intolerable  ex<- 
ptnce  of  such,  proceedings.  His  object  was  fair  and  rea^ 
sonaMe.  He  went  to  prevent  expence— -to  put  his  affairs 
under  a  proper  train  of  management,  and  to  do  justice  to 
his  whde  creditors.    There  are  two  main  points  to  be 
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1813.  considered ;  Ist^  The  plea  that  a  seqaestration  is  a  dili' 
gence  of  such  a  nature  that  it  is  merely  a  ministerial  act 
to  award  it,  and  that  no  opposition  can  be  made,  except 
upon  certain  grounds  that  must  be  instantly  vorifial; 
and,  2dfyj  The  great  general  point,  whether  a  conunission 
issued  in  England,  prior  to  any  proiieedings  in  Scotland^ 
is  a  bar  to  a  sequestration ;  pr  whether^  notwithstanding 
the  commission,  sequestration  may  still  be  awwded  ? 

Upon  the  latter  point  I  mean  to  say  nothing,  because! 
formerly  stated  the  grounds  of  my  opinion,  and  I  have  since 
seen  no  reason  to  alter  it  I  shall  therefore  confine  mj-* 
self  to  the  first  question ;  and  it  is  certainly  a  point  of 
yery  great  importance,  not  merely  in  this,  but  in  erery 
question  under  the  bankrupt  act  The  general  propod* 
tion  laid  down  is,  that  the  proceeding  of  a  sequestration  is 
merely  a  ministerial  act,  in  defence  against  which  the 
bankrupt  is  confined  to  certain  specific  (rfeas^  This  is  $ 
doctrine  to  which  I  cannot  assent  It  is  not  in  any  de« 
gree  warranted  by  the  act  of  Parliament,  but  is  expresslj 
contradicted  by  it,  and  by  repeated  decisions  of  this  Court 
In  all  cases  of  ordinary  diligence,  even  where  there  is  no 
clause  of  registration,  whicH,  being  a  consent  by  the  debtor, 
is  itself  a  foundation  for  summary  diligence,  it  is  not 
necessary  to  cite  the  debtor ;  it  is  not  necessary  where  s 
horning  or  caption  is  issued ;  it  is  not  necessary  in  a  bill 
for  an  arrestment  or  an  inhibition*  In  not  one  of  these 
cases  is  the  debtor  cited ;  whereas  it  is  the  beginning  of  s 
|irocess  of  sequestration.  This  process  comprises  in  itself 
Jill  other  diligence  of  horning,  arrestment^  inhibitioo,  sod 
adjudication.  It  is  a  process,  auigenerU^  which  has  other 
objects  in  view  from  common  diligence.    It  cUvests  thl' 
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bankrupt  of  his  whole  estate  and  effects ;  and  it  is  the  I813, 
first  step  of  it  to  vest  the  whole  property  in  a  trustee,  for 
the  purpose  of  a  fair  distribution.  Even  where  the  debtor 
himself  concurs,  the  awarding  of  sequestration  is  not  an 
act  of  ministerial  diligence,  because  it  is  in  the  power  of 
creditors  to  oppose  it.  The  law  does  not  require  them  to 
be  cited,  because  thej  cannot  be  known.  But  it  is  in  the 
power  of  anj  creditor  to  appear  and  shew  cause  why  se- 
questration should  not  be  awarded.  In  one  of  the  cases 
mentioned  in  the  papers,  the  bankrupt's  application  was 
opposed  by  creditors,  upon  the  ground  that  he  did  not  fall 
under  the  description  of  the  act.  No  doubt  it  was  awarded 
in  the  end,  but  it  was  upon  a  full  discussion  of  the  plea  of 
the  creditors ;  and  no  such  idea  was  ever  entertained,  as 
duit  the  creditors  were  not  entitled  to  shew  cause  against 
the  sequestration  in  limine. 

In  the  case  of  Keir  and  Dickie,  the  application  was  at 
the  instance  of  the  debtor,  and  it  was  successfully  opposed 
by  a  creditor ;  so  that  even  where  the  application  is  made 
by  the  debtor  himself,  it  is  not  a  mere  ministerial  act  to 
award  the  sequestration.  It  is  competent  to  any  person, 
having  a  legal  interest,  to  oppose  it ;  and  we  may  all  sup« 
pose  cases  where  the  creditor  has  such  an  interest.  A 
creditor  who  has  begun  his  diligence  may  oppose  a  seques- 
tration improperly  applied  for;  and  many  cases  of  the 
same  nature  may  be  stated.  It  is  farther  said,  that  it  is 
only  competent  to  the  bankrupt  himself  to  oppose  a  seques- 
tration. Suppose  that  were  the  law,  has  not  the  bankrupt 
himself  appeared  here  ?  Is  not  he  one  of  the  parties  whd 
are  here  opposing  the  sequestration,  upon  a  ground  which 
your  Lordships  have  found  to  be  good^  yis.  that  the 
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Bees,  and  tlwit  the  se<|aestral;ion  b  incompetent?  But 
suppose  the  debtor  had  not  appeared,  yet,  if  the  creditor 
can  oppose  the  sequestration,  it  ^ould  be  cooiiieteDt  tot 
the  assignees,  who  hare  in  them  the  whole  rights  of  the 
creditors,  to  iqppear  and  shew  cause  against  the  seqoestn* 
ti.on.  Your  Lordships  know  that,  by  a  special  provisioD 
in  the  act,  a  creditor  who  has  net  concurred  in;  the  origi- 
nal  application  may  apply  to  this  Court,  at  any  time 
within  thirty  days,  to  have  it  recalled.  Is  it  possible  to 
suppose  that,  if  a  creditor  would  be  entitled  to  do  so,  be 
would  not  have  an  equal  right  to  be  heard  against  the  se* 
questration  in  the  beginning  ? 

In  short,  I  apprehend,  that  wherever  a  party  has  an  in^ 
terest  he  may  oppose  the  awarding  of  sequestration.  It 
is  not  a  ministerial  act.  It  is  not  like  issuing  a  homing. 
It  is  not  lik^  issuing  an  arrestment  upon  a  dq>endaice. 
It  is  not  like  letters  of  inhibition^*— all  of  which  proceed 
without  any  citation  of  the  party.  It  is  a  process,  mi 
generis^  deeply  affecting  the  interests  both  of  die  crediton 
and  the  bankrupt ;  and  if  they,  or  either  of  them,  dune 
to  oppose  it,  they  have  certaiaby-  a  sujBieient  interest  te  do 
9Q  in  limine*  On  these  grounds  I  am  not  at  aU  moTe4 
by  the  petition^  and  am  clear  for  adhering. 

LORD  BANNATYNE. 

When  I  was  satisfied  that  the  Companies  were  one  sad 
the  same,  I  felt  no  diiBculty  in  refttsing  the  sequestration 
as  to  their  estates.  As  to  the  sequestration  of  the  indi* 
vidual  estates^  I  felt  considerable  difficulty.    But  the  «r- 
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gument  of  die  petition  goes  entirdj  to  tl^  sequestratioik  of  1 8  IS. 
the  Company^s  estate ;  aiyt^  upon  that  subject,  I.consider- 
ibi  the  case  of  Stnithers  to  be  ooonpletely  decisive^  that  one 
and  the  same  estate  cannot  be  the  subject  of  a  commission 
in  England  and  a  sequeHration  in  Scotland.  The  prefer- 
ence of  the  one  to-  the  other  just  depends  upon  the  first 
step  taken,  whether  it  is  done  nnder  the  one  law  or  the 
bther.  As  to  tlie  pretiminary  points  that  were  formerly 
stateci,  they  are  unnecessary  to  be  now  noticed :  they  are 
iJI  out  of  the  way: 

Another  point  is  stated^  r^(]piiring  the  attention  of  the 
Court,  viz.  Whether  the  sequestration  is  a  proceeding  thai 
can  only  be  opposed  on  ceitain  grounds  that  can  be  iiustant- 
ly  verified.  I  think  the  petitioners  carry  this  argument  a 
great  deal  too  far.  They  consider  the  sequestration  as  si 
piece  of  summary  diligence ;  but  it  is  perfectly  clear,  that 
not  only  the  bankrupt,  but  the  creditors,  are  entitled  to 
oppose  the  sequestration ;  and^  in  this  case,  we  have  the 
bankrupt  appearing  and  opposing  the  sequestration,  upod 
the  ground,  that  his  whole  effects  are  made,  over  to  the 
English  assignees ;  and  we  have  also  the  assignees,  saying 
that  there  can  be  no  sequestration,  for  the  best  of  all  pos- 
sible reasons,  because^  the  estate  i»  already  vested  iti  their 
persons.  No  harm  can  arise!  in  any  case,  froiki  refusing 
a  sequestration  in  the  mean  time^  because^  when  award- 
ed, it  draws  back  to  the  date  of  the  original  application,' 
and  operates  ai  an  inhibition.  It  affbrds  a  good  ground 
for  cutting  down  all  alienations  and  preferences,  even  al- 
though it  does  not  operate  as  a  sequestration  until  we  have 
considered  the  question,  whether  it  shall  be  an^arded  0]f 
not; 
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1813.  A  very  simple  proceeding  of  this  nature  occurs  eveij 
day.  A  farmer  applies  for  a  sequestration,  on  the  ground 
that  he  is  a  grazier.  Do  your  Lordships  take  his  word 
fi>r  it  P  By  no  means.  You  ordain  him  to  give  in  a  con- 
descendence of  his  dealings ;  and  it  is  only  in  case  of  his 
being  able  to  make  out  that  he  is  truly  a  graaier,  that  you 
award  sequestration.  In  short,  it  is  perfectly  dear  that 
the  argument  is  ill  founded.  Sequestration  is  not  a  sum- 
mary diligence,  but  a  process  of  a  very  peculiar  kind,  and 
not  to  be  awarded  until  all  parties  are  deliberatelj  heard. 

« 

LORD  CRAI6IE. 

It  iq[>pe&rs  to  me  that  the  case  stands  nearly  wbert 
it  did.  *I  formerly  thought  the  sequestration  ought  to  be 
immediately  awarded,  reserving  the  effect  of  it  afterwards, 
not  upon  the  ground  that  we  are  called  upon  to  act  mi- 
nisterially, but  because  it  does  not  aj^iear  that,  in  the 
ease  of  an  English  commission,  every  part  of  the  pro- 
perty in  Scotland  is  equally  cared  for ;  and  the  commis- 
sion, besides,  does  not. carry  the  real  estate. 

^With  cegard  to  the  general  question,  we  cannot  now 
enter  into  any  inquiry  whether  the  decision  in  the  case  of 
Struthers  was  well  founded  or  not  If  the  matter  were 
open,  I  think  a  great  deal  might  be  said  upon  it.  It  ap- 
pears to  me,  that  the  decision  was  given  upon  grbunds  of 
expediency,  and  I  doubt  the  expediency  of  extending  the 
English  bankrupt  law  to  this  country.  I  think  there  are 
many  objections  to  ^t.  The  facility  of  the  bankrupt's  ob- 
taining a  discharge  is  very  objectionable ;  the  time  b  too. 
early.    But,  besides,  I  doubt  whether  it  is  in  the  power 
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0f  (Ku  Court  to  adopt  ^he  law  of  a  foreign  conattji  in'  1813.' 
plaee  of  chir  own  law^  upon  principles  of  expedieikcy. 
But,  as  the  matter  is  not  now  bpen^  I  must  hold  the  oase 
as  an  anthorit  j; 

LORt)  JUSTICE  CLERK  (BoyleJ 

Your  Lordships  must  judge  of  the  case  as  it  aftands  ii^ 
these  papers.  I  will  fairlj  dtate,  that  siltholtgh  I  am  not 
indisposed  io  conciir  in  this  judgment)  it  has  occurred  to 
me^  for  some  time  past,  that  the  jMroceeding  which  #e 
ought  to  adopt  here,  is  to  make  this  case  the  subj^t  p(  m 
deliberate  hearing  in  presence.  That  is  the  way  in  whtdr 
it  appeared  to  me  proper  to  decide  thb  great  question.  I 
see  that,  in  every  one  of  the  leading  cases  that  are  iqpioted  , 
as  authorities  to  us,  the  Court  proceeded  with  the  great- 
est delibenition^  in  having  the  question  aoi&naij  afgued. 

When  the  case  was  formerly  befinre  tis,  I  fdt  it  to  be. 
my  duty  to  state,  that  I  did  entertain  great  doubts  of  the 
propriety  of  Mr  John  Stettfs  conduct  id  remoriifg  to  Eng* 
knd^  for  the  plirpos^,  as  I  then  thouj^t^  of.  counteract^ 
ing  the  proceedings  of  his  creditots  in  Scotland.  But  I 
>now  think  myself  bound,  in  justice'  to  Mr  SteibV  to-  say,- 
that  a  ray  colisideraUe  proportion  of  those  doubts'  have^ 
been  removed)  by  the  very  able  stateiiient  of  th^  answers. 
I  agrte,  that  there  appears  to  be  a  Very  laudable  motive  in- 
rdieving  the  creditors  at  large  from  the  biirden  (If  the  ex- 
pence  att^dittg  so  many  co^exlsting  eommissicHis,  Obtained* 
without  any  concurrence  on  the  part  of  Mr  Stein.  Seeing^, 
that  there  would  have  been  four  separate  commissipna 
going  on  in  England^  bendes  a  sequestration  in  Scotland^ 
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1813.  I  do  tbhde  thttre  wu  a  lavdsble  motive  in  g<»ing  to  En^ 
land;  and  therefore  I  feel  myself  bound* in  jastiGe  to  aaj, 
that  I  have  not  the  tame  yiew  of  the  case,  on  that  pointy 
that  I  had.    But  I  beg  leave  to  reserve  to  m7ael£  to.aiiplj 
mj  opinion  to  a  different  state  of  the  fact, — ^to  the  fact  of 
a  party  having  gone  fo  mhdtu  to  England,  for, the  pur- 
pose of  committing  an  act  of  bankruptcy,  to  disappoint 
the  previous  diligence  of  Scotch  creditors.    But  there  is 
a  great  deal  of  diflferenee  in  this  case,  where  nine-^tontlii 
of  the  whole  creditors  are  situated  in  En^and,  and  have 
only  churned  as  Engliifh  creditors.     I  most  take  this  caae 
out  of  the  reception ;  and  thesefore,  while  I  decide  in  fa- 
vour of  the  objection  to  the  presmt  sequestiaatifiii,  I  re- 
serve to  myself  to  give  effect  to  my  opimoii  against  any 
attempt  to  evade  the  law  of  Scotland. 

With  regard  to  the  poipt  upon  which,  your  Lordships 
have  spoken,  whether  the  awarding  of  sequestration  is  a 
ministerial  act,  I  concur  with  all  of  your  Lordships  in 
thinkiogy  that  the  doctrine  has  been  carried  a .  great  deal 
too  fan    But,  if  I  Lad  sat  as  Ordinary  on  the  Bills  when 
the  application  was  made,  I  should  have  had  great  diffi- 
cullfy  in  resisting  it,  because  the  awarding  of  sequestra- 
tion  would  not  have  decided  the  question.    There  might 
have  been  an  aj^lication  to  have  the  sequestration  recal- 
led, and  then  your  Lordsh^  would  have  just  conaideied 
what  is  now  stated.     I  must  own,  therefore,  that,  at  pre- 
sent, t  should  have  felt  myself  imperiously  called  upoft 
to  award  sequestration.    I  agree,  that  it  is  unneoessary 
BOW  to  enter  into  any  such  discussion.  I  dou^t  think  that 
you  are  in  all  cases  to  shut  your  eyes  to  the  facts,  or  that 
a  sequestration  nrast  necessarily  be  awarded  when  .applied 
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far.    It  ]»  undlooiitedlj  competent  to  any  one  creditor  to    1813. 
oppose  k,  and  certainly  Uie  aisignees  have  a  ciearxig^  to 
do^o. 

With  regard  to  the  preliminary  objections,  tfaiey  jare 
not  hujus  loci.  It  is  inlpossible  to  listen  to  any  doubt  of 
die  existence  of 'the  comminton :  it  is  quite  lextravagant. 

As  to  the  other  matters,  it  is  not  necessary  to  say  much. 
We  are  not  now  called  upon  to  investigate  them  more  mi- 
nutely. The  decision  in  the  case  of  Struthers,  which  es- 
tablished that  a  commission  carries  all  the  moveables, 
cannot,  in  my  opinion,  receive  fair  effect,  unless  we  find 
that  a  cbmmiaiion  of  bankrupt,  being  prior  in  date, 
supersedes  any  sequestration.  There  is  a  great .  deal 
jnid  as  te  the  impropriety  of  proceedings  in  the  su- 
ing out  of  the  commissions.  'Now,  it  is  most  •  strange 
that,  if  the  Boyal  Bank  are  convinced  of  that,  they  do 
not  petition  the  Chancellor,  and  obtain  a  deKberatie  judg* 
meni  upon  the  question,  whether  Ae  commission  has  been 
duly  issued  or  not.  It  is  a  pdini  which  can- only  be  tried 
there ;  and  I  own  I' am  surprised  that,  with  ail  iheir  strong 
averments,  they  do  not  attempt  to  bring  the  matter  to  a 
hearing.  Thiscanohly  proceed  from  their  own  Jbaowledge 
that  the  opinions  received  are  against  them..  K  there  are 
any  grounds  for  thdr  averments^  couU  they  not  have  been 
decided  by  the  Lord  Chancdlor,  when  they  withdrew  the  » 
application  ?  Indeed,  the  case  appears;  to  me  to  be  still 
open  to  harie  the  commission  recalled.  *  But  J  donV  think 
me  can  try  that  question.  We  are  bound  to  hold  that  the 
commission  is  well  ilBsned,  and  to  give  effect  to  it  acofkrdv 
Ifij^l^.     With,  regard  to  the  case  of  Strtttbers^  it  doei  nq\ 


1 
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I61S.  qspear  to  me  proper  to  enter  into  a  discusuon  of  the  pra^ 
prietjr  or  improprietj  of  that  judgment  It  b  a  prece* 
dent  binding  upon  us ;  and  though  the  matter  were  still 
open,  I  do  no  agree  with  the  remarks  that  were  made  up- 
pn  that  subject. 

T^e  Court  then  pronounced  an  interlocutor  revising  tha 
petition  for  the  Royal  Bank,  and  adhering  to  their  for- 
mer judgment.  ^ 


p^*  •  ■'  •."* 


The  Court,  at  the  same  time,  gare  judgment  in  ano- 
ther question  depending  between  the  same  parties,  reb- 
tire  to  the  effect  of  the  Loril  Chancellor's  certificate,  as  a 
general  discharge  of  all  debts  contracted  prior  to  the  com- 
mission. It  appears  that  the  Rojal  Bank  held  two  bills 
drawn  bj  Scott,  Smith,  |^tein  and  'Company  upon,  and 
accepted  hj  Messrs  Kensington,  Styan  and  Adams,  bank- 
ers in  London,  both  which  bills  were  payable  in  London. 
The  acceptors  haying  become  bankrupt,  the  Bojal  Bank 
raised  diligence  upon  the  bilk,  against  the  Company  oC 
Scott,  Smith,  Stein  and  Company,  and  against  John  Stein 
and  Robert  Stein,  as  ipdividual  partners  of  the  Compa- 
ny. Bills  of  suspension  were  immediately  presented  by 
the  Messrs  Stein,  upon  the  ground,  1«(,  That  the  debts 
being  payable  in  London,  were  English  debts,  and  there- 
fore, as  a  matter  of  course,  were  discharged  by  the  Lord 
Chancellor's  certificate ;  and,  2dfyj  That  all  their  proper- 
ty and  effects  having  been  vested  in  the  assignees  under 
the  English  commission  of  bankrupt,  w^ere  itwasopea 
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io  ihmr  creditorf  to  rank  and  draw  dindends,  it  would  be   1813. 
imjuBt  to  suffer  diligence  to  proceed  against  them  upon 
anj  debts,  whether  Scotch  or  English. 

On  the  other  hand,  it  was  contended,  that  both  the 
drawer  and  the  holders  of  the  bills  being  resident  and 
domiciled  in  Scotland,  the  debts  were  Scotch  debts ;  and 
that  there  was  nothing  in  the  circumstance  of  a  commis- 
sion of  bankrupt  having  been  issued  against  the  debtors 
ID  Enj^d,  which  ought  to  operate  as  a  bar  to  the  dili* 
gence  of  Scotch  ireditors. 

The  bills  of  suspension  being  presented  to  Lord  Mea- 
dowbank,  Ordinary  on  the  Bills,  his  Lordship  appointed 
.the  parties  to  lodge  memorials  upon  the  question^  in  order 
to  be  reported  to  the  Court.  Memorials  having  been 
accordingly  prq[Mtred,  the  point  came  to  be  decided  «t 
the  same  time  with  the  general  question  as  to  the  effect 
of  a  commission  of  bankrupt  issued  in  England  prior  to 
any  application  for  sequestration  in  Scotland- 

« 

The  following  is  a  note  of  what  passed  upon  this  oo* 
casion. 

LORD  JUSTICE  CLERK 

The  case  c^  Dickie  was  just  in  other  words  giving  ef- 
fect to  the  certificate. 

LORD  MEADOWBANK. 
It  is  clear  that  this  is  an  English  debt    The  Messfs 
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1813.  Steins  were  l>ound'to  retire  flie  I^Hs  in  lio^oo,  and  tfa^ 
Royal'Bank  could  not  have  been  compiled  to  receive  Ike 
money  in  Edinburgh,  \iirless  upon  payment  of  the  differ- 
ence of  exchange,  and  &U  expences.  In  the  case  of  Ar- 
mour versus  Campbell,  91«t  JanulUy  1792,a dibt  was  found 
to  be  a  Scotch  debt,  because  the  bill,  though  drawn  in 
New  York,  was  payable  in  Sootlaod,  i^  even  though 
not  accepted  by  the  drawers  here ;  and  in  that  case,  pay- 
ment was  allowed  to  be  recovered  by  diligence  against  the 
drawer^s  effects  here,  notwithstanding  a  Judicial  disdiarge 
in  America. 

LORD  ROBERTSON. 

If  the- English  commipsicm  carries  the  whole  effects, 
wherever  situated,  it  really  follows,  almost  by  neceasary 
consequence,  that  the  certiiijcate  must  operate  as  a  dis- 
charge, otherwise  you  would  place  the  dcMor  in  this  si- 
tuation, that  while  you  allow  the  whole -effects  to  be  car- 
ried off  by  the  English  c<^mis8ion,  you,  at  the  same 
time,  give  personal  diligence  against  him  for  payment  of 
his  debts. 

LORD  JUSTICE  CLERK. 

The  sustaining  the  certificate  must  follow,  as  a  neces- 
sary consequence,  from  giving  effect  to  the  cCMoomissioo. 

LORD  ROBERTSON. 

All  the  authorities  quoted  by  the  Bank  were  prior  te 
the  case  of  Struthers. 
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The  Court  then  pronounced  an  interlocutor  suspending    181S. 
the  letters  simplicAir;  m  6tker  Wttrdi,  finding  that  no  di- 
ligence could  proceed  upon  the  bills* 


Counsel  for  the  Royal  Bank— Solicitor-General  Mony. 
penny,  Bell,  M'Conochie ;  Agents,  Andersons  and  Rus- 
sel.  Counsel  for  the  Messrs  Stein — Clerk,  Cranstoun, 
Skene ;  Agents,  Gibson,  Christie  and  Wardlaw . 


AlMk 


(SECOND  DIVISION.) 


THE  CASE 


or 


Mas  MARY  WARDLAW  GUMMING, 

•OMB  TIMK  8P008K  OF  THK  LATE  ARTROR   roftBM,  EtQ.  OF  COhLODKH,  AND 
WAEDS  or  JOSKPH  BOBETOM,  B8Q,  OF  M>irDOV,  AMD  ■»  FOK  HIS  HIT 


AAAIIItT 

GEORGE  DUNCAN  FORBES,  m«. 

or  couoDCir. 


1811.  Xhb  late  Mr  Forbes  of  CuIIoden  was  twice  married; 
first  to  Mrs  Sarah  Straton,  and  afterwards  to  Mrs  Maiy 
Cummingy  eldest  daughter  of  the  late  Colonel  Sir  Johii 
Cumming. 

By  his  first  contract  of  marriage^  Mr  Forbes  executed 
an  entail  in  fatour  of  the  heirs  male  of  the  marriage,  and 
certain  other  substitutes.  Of  this  marriage,  the  issue 
was,  George  Duncan  Forbes,  Esq.  now  of  .Culloden. 

Bj  the  second  contract  of  marriage  irith  Mrs  Maij 
Gumming,  Mr  Forbes  became  bound  to  infeft  her,  in  case 
of  her  survivance,  in  certain  locality  lands ;  under  this 
provision,  that  it  should  be  in  the  power  of  the  heir  of 
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fSulloden  for  the  time  being,  to  enter  to  these  lands,  upon  1811. 
IMjing  to  the  widow  a  liferent  annuity^  of  L.  700  per  an- 
num. 

• 

On  the  other  hand,  Mrs  Mary  Gumming  assigned  and 
made  orer  to  her  intended  husband  all  Jier  right  and  inte« 
rest  in  the  sum  of  L.  7000  stock  belonging  to  her,  under 
the  condition,  that  in  case  of  the  dissolution  of  the  mar- 
riage without  children,  she  should  have  the  power  of  dis- 
posing of  the  sum  of  L.  SOOO  at  her  death,  by  a  writing 
under  her  hand,  executed  at  any  time  of  her  life,  or  even 
on  deathbed.  This  was  the  only  subject  convfiyed  by  the 
lady  in  the  contract  of  marriage.  The  contract  contain- 
ed no  general  clause,  making  over  any  effects  or  interest 
that  might  afterwards  accrue  to  her. 

1 

Lady  Cumming,-  the  widow  of  Colonel  Sir  John  Cum- 
ailing,  and  the  mother  of  Mrtf  Forbes,  had  her  ordinary 
residence  in  Edinburgh,  hanng  a  dwelling-house  in  that 
city,  and  a  villa  in  the  neighbourhood.  In  July  180S» 
her  Ladyship  went  to  Bath  for  the  benefit  of  her  health ; 
which  continued  to  decline,  howerer ;  and  in  the  month 
of  January*  following,  she  died  at  Bath,  leaving  five  child** 
ren  besides  Mrs  Forbes,  and  without  having  made  any 
settlement  of  affairs. 

At  this  time,  she  had  effects  both  in  England  and  in 
Scotland.  The  effects  in  England  consisted  of  L.5333. 
6s.  8d.  stock,  and  certain  jewek  in  her  possession ;  and 
in  Scotland,  besides  the  real  property  of  the  villa  near 
Isdinburgh;  she  had  her  household  furniture,  a  balance  of 
L.1977  on  acconnt*current»  due  to  JIter  by  Messrs, M«n9- 
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1811.    field,  Ramsaj  and  Compmj*  and  several  other  ariiclef  of 
inferior  value. 

In  Januaiy  1803,  when  her  ladyship  died,  her  eldest 
ifon,  Colonel  Hemy  John  Gumming^  happened  to  be  in 
England ;  and  on  the  7th  of  February,  he  took  out  let- 
ters of  administration!  from  the  Prerogatire  Court  of 
Canterbury,  in  character  of  her  '  lawful  son,  and  one  of 
ker  next  of  ktn,^  authorising  him  to  call  in  and  admiaia* 
ter  her  personal  estate.  '  It  does  not  appear  with  what 
predse  view  this  step  was  taken'  by  Colonel  Ctininiiiig; 
but  it  is  certain  that  ft.w^asnot  in  consequence,  of  liny  coa^ 
munication  with  the  other  neairest  of  kin[,from  whom  tehad 
Ao  authority  of  any  sort  to  adt  for  them.     No  inventoriea 
were  lodged  by  him  in  the  Prefogative  Cburt,  but  lie 
granted  a  commission  to  certain  gentlemen  in  London  to 
manage  and  collect  the  English  part  of  his  mbthe^^'a  ef- 
fects.   These  gentlemen  acoqrdingij  proceeded  to  oolkot 
the  funds ;  and  in  this  way  they  received  payment  of  oer- 
iain  arrears  of  Lady  Cumming'^s  jointure,  and  of  the  di- 
xridends  on  the  stock.     The  whole  funds  reidised  were  di- 
vided in  six  shares,  three  of  which  were  trans£erred  in  the 
•books  of  the  Bank  of  England  into  the  names  of  three  of 
Xiudy  Cumming's  chitdren ;  but  the  share  of  Mrs  Foibes 
of  Culloden,  and  of  the  remaining  two  children,  were  not 
entered  or  transferred  in  any  form.    Colonel  Cumming 
afterwards  collated  the  heritage,  with  his  brothers  and 
^sisters,  and  agreed  that  the  whole  succession  should  be 
'equally  divided  among  them ;  for  wfaish  purpose  an  agent 
was  appointed  to  collect  and  rcaUae  the  pcopeity  in  Scot- 
land, where  the  necessary  steps  were  also  taken  for  having 
-the  Colonel  confirmed  executor  to  the  deceased^  fiif  b9» 
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hoof  of  all  concerned..    The  parties  afttrwards  snbfcrllM  181 L 
ed  a  joint  letter,  agreeing^  "to  a  referencfe  of  their  respective 
interests  to  two  eminent  counsel ;  but  these  gentlemen  bar* 
ing^Bffered  in  opimon>  nothing  followed  upon  the  n/hmsuce^ 

_  9 

At  the  time  of  Ladjr  Comming^s  death,  Mr  Forbes  of 
CiiUoden' was  alite,  but  he  died  in  four  months  thereafter^ 
without  faaidng  made  up  any  title  tn  the  person  of  Mrs 
Forbes  to  her  share  of  her  mother's  succession,  or  tttken 
any  steps  to  obtain  actual  ^possession  of  the-^unds.  He 
was  succeeded  by  his  son,  George  Duncan  Forbes,  Esq. ; 
and  Mrs  Forbes  was  afterwards  married  to  Joseph  £ger- 
ton,  Esq.  of  London,  who  laid  claim  to  her  share  of  Lady 
Cumming's*8UCces8ion,  upon  the  groufid,  that  no  title  to 
it  having  been  completed,  nor  any  possession  obtained  dur^ 
ing  the  life  of  her  late  husband,  the  right  had  never  been 
vested  in  her,  but  was  carried  by  the  assignation  conse- 
quent upon  her  second  marriage.  On  the  other-  hand,  it 
was  contended  by  Mr  Forbes,  that  the  right  in  question 
being  merely  personal,  had  fallen  under  the  .jus  mariH  of 
his  father,  and  ought  now  to  belong  to  him,  as  bis  father^s 
representative. 

In  this  situation,  Mrs  Egerton,  with  consent  of  her 
husband,  brought  a  declaratory  action  before  the  Court 
of  Session,.  for.aseertaining  her  right  to  her  share  of  Lady 
Crnnming^s  succession,  and  concludiog  also  against  her 
brother.  Colonel  Cunumng,  for  payment  In  defence  to 
this  action^  Mr  Forbes  insisted  upon  his  right  to  the  mpf 
ney,  in  virtue  of  the  plea  which  has  been  just  stated ;  and 
the  question  having  come  before  Lord  Robertson  as  Ordi« 
nary,  his  Lordsliip>  afler  hearing  the  parties,  pronounced  a 
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181 1.  judgment,  findiog)  that  the  late  Lady  Cumming  was  iffom 
died  ia  Scotland ;  that,  as  she  died  intestate,  the  succo^ 
sioa  to  Ubr  moveable  estate,  wherever  situated,  must  be 
regulated  b j  the  law  of  Scotland ;  that  Mrs  EgerUm,  ss 
one  of  the  nearest  in  kin,  had  right  to  an  equal  shsre 
with  the  others  of  the  free  moveable  estate;  and. as  she 
htA  not  made  up  titles  to  such  share  by  confirmation,  nor 
had  attained  possession  of  any  part  thereof  prior  to  the 
decease  of  her  former  husband,  repelling  the  defences,  and 
decerning  in  her  favour  for  payment. 

Against  this  judgment  Mr  Forbes  represented,  found- 
ing strongly  upon  the  decision  in  the  case  of  Lady  Puke^ 
ney  against  Miss  Stewart  (ISthDecember  1807),  the  import 
of  which  was  held  to  be,  that  confirmation  was  not  decessaiy 
to  reduce  the  share  of  a  succession  under  the  Jut  maritii 
This  representation  was  followed  with  answers  far  Mn 
£gerton ;  and,  upon  advising  these  papers,  the  Lord  Or- 
dinary reported  the  ease  to  the  Second  Division  of  the 
Court,  and  appointed  the  parties  to  prepare  memorials » 
which  having  been  accordingly  lodged,  were  advised  oo 
the  21st  February  1811 ;  upon  which  occasion,  the  fol* 
lowing  opinions  were  delivek*ed : 

*  ■ 

LORD  ROBEIITSON. 

The  reason  why  I  took  this  case  to  report  is^  that  the 
decision  in  the  case  of  Lady  Pulteney  is  founded  on,  aad 
I  did  not  chuse  to  take  it  upon  me  to  pronounce  an  iiiiler<* 
locator  in  the  face  of  a  judgment  of  the  Court 

LORD  MEADOWBANE. 
Tbe  only  difficulty  certainly  arises  from  the  cmo'  rf 
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Ptthenej,  wkidi  I  find  Lord  Glenlee  concun  with  me  in  181 L 
thinking  a  case  yeiy  ill  reported.  It  went  entirely  upon  the 
special  circumttanGes  of  the  case.  I  spoke  to  his  Lord* 
ship  on  the  subject,  and  we  don^  differ  one  iota.  The 
decision  went  entirety  on  this,  that  Andrew  Stewart  hav* 
iag  acquired  the  dominium  daring  the  dependence  of  the 
submission,  it  was  understood  thai  an  obligation  was  con« 
traeted  by  Lady  Pultenej,  that  would  compel  her  to  con^- 
Tey  to  his  representative  the  benefit  of  the  succession.  I 
was  extremely  agai&st  the  judgment  I  thought  she  ne* 
ver  was  in  a  situation  to  have  contracted  any  obligation ; 
and  that  the  proceedings  never  could  be  reared  up  to  slg4 
nify  any  thing  against  her.  Mr  Rolland  strongly  disap- 
proved, of  the  argument ;  and  I  wish  it.  recorded  by  the 
gentlemen  reporters,  that  I  think  it  a  bad  decision,  and 
erroneously  reported.  It  is  one  of  those  judgments  that 
I  have  always  set  my  face  against^  as  tending  to  shatter 
the  law  of  Scotland  from  top  to  bottom.  It  is  of  most 
dangerous  consequence  to  shake  great  principles  of  law 
upon  little  trifling  particulars.  I  never  saw  less  sense 
stated  in  any  report*  Was  ever  any  thing  more  absurd^ 
than  to  tell  me  that  personal  property  unconfirmed,  can 
go  to  the  heirs  or  representatives  ?  It  can  neither  be  as^ 
signed  nor  adjudged.  It  is  neither  a  personal  nor  a  real 
right.  It  is  not  a  right  at  all.  What  is  the  import  of  the 
assignation  by  the  wife  which  arises  upon  the  marriage.  It 
is  to  convey  her  rights  of  property,  her  nomina  dtbilorttm. 
But,  is  it  possiUe  to  say  that  she  had  any,  (merely  because 
her  father  died)  until  she  took  up  the  succession.  The  truth 
is,  that  the  Court  were  misled  by  soiqe  loose  notion  of  equi- 
ty, though)  certainly  the  equity  lay  the  other  way,  be- 
cause Lady  Fulieney  ought  not,  by  her  husband's  deaths 
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181 L  to  be  'choused  out  of  faer  faiiier^s  suecesaia..  I  obscrte 
too,  that  the  parties  w&e  nevm  at  the  trouble  to  reclaim; 
and  the  real  fact  of  the  matter  u,  that  Sir  W.  Pukenej 
being  a  man  oi  great  fortune,  nobody  cared  about  the 
dedsion,  otherwise  the  party  would  hate  rebimed, 
and  the  judgment  ibust  hare  been  altered;  I  laj  that 
caae  entirdy  out  of  view,  as  I  hare  no  idea  of  any  Jvtigt 
pretending  to  go  upon  ^he  leargnatibn  of  a  subfeet  that 
is  not  assignable.  The  '#ife  assigns  h^  property^  but 
vntil  this  right  is  made  gobd^  it  is  not  worth  a  fiurlhuig. 
What  could  Ae  have  assigned  ?  She  had  just  a  right  of 
succession  not  completed.  You  are  not  entitled  to  saj 
that  she  neglected  to-  mate  up  titles.  It  is  the  husband 
who  is  the  manager  of  thfe  common  fund^  but  the  wife  is 
not  bound  to  warrant  his  neglects.  We  all  know,  that  if 
the  wife  contract  debt  before  marriage,  and  if  the  credit 
tor  neglect  to  constitute  that  debt  against  the  hudiaod 
during  the  coverture,  he  cannot  come  against  him  after- 
wards. There  is  no  ddfgatio  daring  marriage^  The  cre^ 
ditor  miKt  taketh^  golden  opportunity  of  constituting 
the  debt  while  the  marriage  subsists.  It  is  an  oppcff- 
tunity  given  by  the  law,  in  consequence  4>f  Uie  right  of 
administration  enjoyed  by  the  husband,  and  the  moment 
that  is  over,  be  has  no  more  connection  with  it  It 
arises  from  his  being  the  manager,  or  domtntcs  of  the  oo* 
partnery,  and  when  that  ceases,  his  power  and  all  its  coB'* 
sequences  cease  also.  There  are  some  very  Inaterial  doc- 
trines  involved  *here.  Your  Lordships  see,  that  this  is  a 
succession,  that  must  be  regulated  by  the  law  of  Scotland, 
but  a  great  deal  of  the  subject  must  be  levied  in  England. 
Had  Mrs  Egerton  been  confirmed  during  her  marriage 
with  Mr  Forbes,  still  she  had  no  right  to  levy  or  coaipel 


▲GAIlfBT  G««ltOB  sen^Aif  iN>imi»  s«^  900 

fayme»t  in  England.  She  m«st  have  proda<^d  hef  181 L 
Seolcb  confirmation  to  olitain  the  letters  of  admtnistrs- 
tion  there.  It  is  that  which  gives  her  the  ri|^t  of  po»- 
session :  I  mean  the  letters  of  administratiofi.  She  might 
indeed  have  transmitted  the  propotj  to  her  deiftcendant^, 
tieeaiise  it  is  now  held,  that  in  snceesflfion  the  legal  trans- 
ference operates  ipaejure,  as  iii  marriage.  If  a  man  mar«> 
ties  a  Scotch  heiress  in  London,  her  personal  properly 
wiU  be  transferred  ipso  jurc^  but  the  riglit  of  es^actioff^ 
of  compelling  payment,  nnist  be  regnhted  by  the  law  <^ 
the  place.  Now,  I  sospect  that  Mrs  'Egett&a  had  M 
claim  to  the  succession  in  England;  fbr  Gohmel  Cntti* 
jtning,  who  was  the  factor,  or  attorney,  or  at  leaM  negotio^ 
nun  geatoTy  for  the  whole  nearest  of  kin,  had  tMldn  out 
letters  of  administration,  thih  vested  in  him  the  Hetuat 
subject  as  trustee  fbr  all  having  interest  id  the  ifucoesj^ 
sioD.  It  gave  him  possession  of  the  personal  estate  of 
Lady  gumming  in  England:. the  right!  of  exaction  and 
of  compelling  payment,  That  being  the  case,  I  appre^ 
hend,  that  though  there  Was  no  confirmation  in  Scotland^ 
yet  possession  has  been  thereby  so  far  attained  for  who- 
ever of  the  nearest  of  kin  are  then  in  fife;  and  the  Con- 
sequence is,  that  this  right  transmits  to  their  descendants. 
By  having  attained  the  possession,  or  which  amJDunts  to 
the  same  thing,  the  legal  possession  by  the  tetters  of  ad*' 
ministration,  all  the  nearest  of  kin  for  whom'  Colonel 
Gumming  acted  must  be  considered  as  vested  with  the 
right  of  the  Englisb  succession,  and  cOnseqaeo^ly  Mr 
Forbes,  the  husband  of  Mrs  Forbes,  with  the  right  of  her 
share  at  it.  The  omi]fcting  to  obtain  confimeatiott  in  ScdU 
land  has  this  effect,  that  if  nothing  had  been  done  m 
Eugland,  it  would  have  entirely  prevented  the  transmit- 
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.1811.  sidn;  but  bj  tWe  letters  of  admiiiista*ation,  taken  out  ia 
JSngland,  part  of  the  succession  became  vested,  and  must 
be  tcansmitted*  The  general  principle  of  law  is,  that 
the  succession  remains  in  b&nia  defuiu^j  subject  to  the  law 
of  the  domicile ;  but,  as  there  was  part  of  it  the  possession 
of  which  was  obtained,  that  must  transmit  upon  the  same 
p^ciple.  The  fact  of  the  actual  attainment  of  posses- 
sion is  noit  stated  so  precisely  as  could  have  been  wished. 
Jt  is  not  said, '  at  what  date  it  was  attained  by  Colonel 
Cumming.  The  Scotch  succession,  it  seems,  consisted 
partly  of  moveables ;  and  if  possession  of  these  was  attain- 
ed by  Colonel  Cumming,  I  should  think  there  must  be  a 
great  deal  even  of  it  that  must  be  comprehended  by  the 
same  priiiciple ;  because  if  during  Mr  Forbes^  life.  Colonel 
Cununing  likewise  attained  a  certain  possession  in  Scot* 
land,  along  with  his  possession  in  England-— 

•  *       • 

LORD  ROBERTSON. 

This  was  long  after  Mr  Forbes^  death. 

LORD  MEADOWBANE. 

The  principle  I  am  going  u{k>n,  is  the  actual  attain- 
ment of  possession  upon  a  trust:  It  was  attained  by  their 
trustee  acting  in  their  behalf  Your  Lordships  may  find 
generally,  that  the  letters  of  administration  taken  out  in 
England  by  Colonel  Cumming,  on  account  of  the  whole 
nearest  of  kin4  did  of  course  transmit  so  much  as  was 
in  England,  and  guoad  vliraj  you  may  remit  to  the  Lord 
Ordinary  to  proceed  as  he  shall  see  cause. 
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1811. 
LORD  JUSTICE  CLERK  (Hope.) 

^rhis  case  puzzled  me  a  good  deal»  because  I  was  hot 
jpresent  when  the  case  of  Pulteney  was  decided,  and  was 
not  aware  how  far  any  specialty  had  entered  into  the  con- 
sideration of  the  Court ;  although  I  have  niarked  here, 
that  if'  the  case  was  fiirly  decided  upon  the  grounds  of 
law  stated  in  the  teport,  I  did  not  see  how  I  could  dis- 
turb it.     I  thought  it  a  bad  decision,  because   1  cannot 
see  how  a  nlan  can  have  a  better  right  of  succeeding 
through  his  wife  than  pr'oprtoyi^rf,  but  finding  that  this 
case  does  not  stand  in  the  way,  I  have  no  difficulty  in  the 
present.     There  may  be  some  difficulty  indeed  with  re- 
gard to  the  point  statcfd  by  Lord  Meadowbank,  unless  it 
could  be  made  out,  that  Colonel  Oummihg  acted  by  spe<- 
cial  m^iidate  of  Mrd  Forbes ;  for  otherwise,  this  would 
not  be  fbr  her  benefit,  but  to  hfer  prejudice.     If  there 
had   been  a  dpecial    mandate    to  vest  it   in  herself^    1 
should  have  had  no  objection  to  it ;  but  h^re  thiis  negation 
rum  gestor  is  acting  to  the  prejudice  of  his 'Constituent, 
or  the  pi^rson  Whom  he  represents.     Colonel  CUmming,  t 
Suppose,  never  imagined  that  he  was  acting  for  the  bene- 
fit of  all  parties,  and  probably  just  took  out  letters  of  ad- 
ininistratioii,  without  thinkitig  more  ^bout  the  matter, 
than  that  it  was  a  proper  step  under  all  circumstanced. 
Therefore,  though  t  concur  in  the  general  rule  of  law 
as  stated    bjr    Lord    Meadowbank,   I  have   yery  great 
doubts,  indeefd,  how  far  we  can  apply  that  doctrihe,  where 
there  is  no  ^petial  mandate,  when  it  is  not  clear  wit& 
what  views  Colonel  Ctimming  acted,  and  when  his  conf<^ 
duct  is  attempted  to  be  construed  to  the  prejudice  of  the 
party  whom  he  is  said  to  have  represented. 
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1811.  The  Court  then  pronounced  a  judgment,  finding  that 
the  late  Lady  Cmuming  was  domieiled  in  Scotland,  and 
that  as  she  di^  intestate,  the  succession  to  her  whole 
moveable  estate  must  be  regulated  by  the  law  of  Scot- 
land, but  appointing  the  parties,  before  faHher  procedure, 
to  give  in  memorials  upon  the  question,  whether  the  leU 
ters  of  administration,  taken  out  by  Colonel  Cumming, 
had  the  eiiect  of  vesting  in  his  sister,  Mrs  Fprbes,  her 
share  of  the  moveable  estate  of  her  mother,  recoverable 
in  Enghnd,  so  as  to  take  the  same  out  of  the  /utredOasja^ 
cena  of  her  mother,  and  subject  it  to  the  legal  assignatios 
by  her  marriage^  in  favour  of  Mr  Forbes. 

In  obedience  to  this  appointment,  memorials  were  pre- 
pared for  the  parties,  upon  the  question  suggested  by  the 
Court,  in  which  it  was  contended  for  the  pursuer,  Mrs 
Egerton,  that  by  the  law  of  England^  there  is  a  material 
distinction  betwixt  an  executor  by  will,  who  obtains  a 
probate  thereof  in  the  proper  court,  'and  a  mere  adminis- 
trator, --who  is  i^potnted  to.  call  in  and  distribute  the 
moveable  estate  of  a  person  .dying  intestate.  The  former 
is  considered  as  enjoying  the  full  right  which  is  vested  by 
the  law  of  Scotland,  in  an  executor  duly  confirmed ;  but 
the  latter  has,  properly  speaking,  no  right,  but  an  oflSoe 
by  which  he  can  acquire  no  interest  in  the  succession,  nor 
any  thing  beyond  the  legal  title  to  collect  the  funds,  sub- 
ject to  the  obligation  of  distributing  these  when  recovered. 
The  ad  of  administration  fixes  only  the  official  character 
0f  him  who  administers,  and  leaves  the  rights  of  ail  coa- 
cemed  in  tbe  succession  to  stand  upon  theic  own  grounds 
Accordingly,  the  letters  of  administration  may  be  granted 
tiibss  fer  collecting  the  wbole^  or  a  part  of  the  defunct's 
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wiate;  they  may  be  revoked  or  set  aside,  upon  a  variety  1811. 
of  grounds,  in  which  case  the  Ordinary  may  make  a  new 
appointment,  and  they  fiedl  to  the  ground  by  the  death  of 
the  administrator  ;  whereas  a  proper  executor  nominate 
transmits  his  right  to  his  own  executor  upon  bis  death. 
Blackstone,  b.  2,  cap.  32.  Bacon's  abridgement,  Voce  Ex* 
ecutors,  sec.  4. ;  Hudson  t?er«ii^  Hudson,  7th  Nov.  1737, 
Atkin's  Reports,  voL  1.  p.  460. 

The  conclusion  from  these  authorities  was  maiutained 
to  be,  that  the  mere  taking  out  of  letters  of  administr&- 
iion,  even  when  followed  up  by  lodging  inventories  of  the 
estate,  can  vest  nothing ;  and  that  no  transfer  of  the  right 
takes  place  until  the  effects  be  reduced  into  the  adminis* 
trator's  actual  possession.  But  as  a  very  small  part  of 
the  estate  was  recovered  by  Colonel  Gumming,  the  re«* 
mainder  remained  in  Lady  Cumming^s  hartditas  jacena^ 
liable  to  be  taken  up  by  the  pursuer  as  her  separate  pro«> 
perty,  to  the  exclusion  of  her  husband's  representatives. 
Farther,  it  was  argued,  that  in  this  matter  Colonel  Cum- 
ming  was  to  be  considered  merely  as  a  inegoiioruv^  gestor, 
and  consequently  could  not  bind  the  party  for  whom  he 
acted,  unless  his  management  were  beneficial ;  for  if  any 
act  or  deed  done  by  one  person  for  another  who  is  absent, 
be  positively  detrimental  to  the  latter,  he  may  entirely  dis- 
regard it  as  unwarranted  and  ineffectual.  Dig.  lib.  3.  t.  6, 
1.  10.  sec.  1.  Stair  b.  1. 1.  8.  sec.  3.   ^ 

On  the  other  hand,  the  defender,  Mr  Forbes,  contend- 
ed, upon  the  authority  of  the  decision  in  the  case  of  Lady 
Fult^ney,  that  the  whole  of  the  pursuer^s  share  of  the  suc^ 
isession  became  vested  in  the  late  Mr  Forbes,  jure  mariti^ 
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181 L  Bnd  that  no  confirmation  was  necessary  to  coin{)lete  bb 
right.  It  had  been  said  that  the  case  of  Pulteney  wits  de- 
cided upon  specialties,  and  it  was  certain  that  som^  of  the 
Judges  had  been  moved  by  specialties,  but  a  majority  ie- 
livered  opinioi|8  up6n  the  general  (question  of  law  ;  and  in 
proof  of  this,  reference  was  made  to  the  fpUoving  notes  of 
the. Judge  who  then  presided  in  the  Court,  and  which 
were  written  in  his  own  handfjrriting,  upon  one  of  the 
papers  in  the  cause,  ^  Jiis  mariti.     Sir  William  Stirling 

*  died  in  July  1799,  and  Mr  Stewart  in  May  1801.  Sub- 
^  mission  signed  by  Mr  Stewart.  In  what  character? 
^  Funds  to  bear  interest  froih  Martinmas  1799^  IIow  did 
^  the  possession  stand  at  and  before  Stewart^s  de^th  ?  Did 
i  he  receive  in  interest,  or  rents,  or  dividends  ?  Did  be 

*  take  no  share  in  management  ?,  Look  at  subncii^sion  and 

<  decreet  arbitral.  Mrs  Dundas'^s  letters  of  administratiqa 
\  cuts  off  management.  Mrs  Stew^t^$  right  as  one  of  the 
«  nearest  in  kin,  and  of  being  confirmed  as  such^  vested  in 
f  her  husband  jure  mariti.     This  was  made  complete  aAd 

<  effectual,  by  her  being  afterwards  confirmed,  i^id  tbe 
^  title  so  made  up,,  operated  r^lro.    Sesides,  either  Mr^ 

<  Stewart  or  her  husband,  or  somebody  for  them,  were 
^  in  possession  during  all  the  two  years  that  Mrs  Stewart 
^survived  Sir  William  Stirling,  and  possession  is  shSt 

*  cient."* 

From  these  notes,  it  was  held  to  be  clear,  that  tbe 
Judge  who  then  filled  the  Chair,  delivered  an  opinion  upon 
the  general  point  of  law.  But,  at  any  rate,  the  specialties 
referred  to  were ;  !«/,  That  during  the  life  pf  the  bus* 
band,  there  had  been  a  submiisaion  of  the  question ;  aud 
%dlyy  That  after  his  death,  there  bad  been  a  possession  of 
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«     »  •    • 

4bme  part  ot  the  propertj,  in  consequence  of  a  decree-ar-  1811. 
bitral.    Now,  in  the  present  case,  the  very  same  special- 
ties occurred,  since  there  had  been  a  submission  to  counsel, 
during  Mr  Forbes^s  life,  as  well  as  an  actual  possession  of 
part  of  the  funds  by  Colonel  Cumming. 

But  although  this  decision  wwe  not  to  be  held  as  ah 
authority  for  finding  that  the  whole  of  the  pursuer^s  share 
in  Lady  Cumming^s  succession  was  vested  in  the  late  Mr 
Forbes  during  his  life ;  it  was  argued,  that  at  least  the 
English  effects  must  be  carried  by  the  actual  possession 
acquired  by  Colonel  Cumming  under  the  letters  of  ad- 
ministration, by  which  he  was  in  fact  constituted  a  trus- 
tee for  behoof  of  all  having  interest  in  the  funds.  He 
could  not  manage  these  matters  personally,  but  he 
granted  a  commission  to  certain  gentlemen  in  London, 
to  collect  and  realise  the  funds,  and  the  possession 
thus  obtained,  was  a  pro  inditnso  possession  on  the  part 
of  the  whole  next  of  kin;  and  consequently  a  posses- 
fiion  by  the  pursuer  of  her  share,  or  rather  a  possession  by 
her  late  husband  before  his  death.  But  it  is  a  settled 
point,  that  the  actual  possession  of  moveables  supersedes 
the  necessity  of  confirmation ;  and  possession  by  a  factor 
or  negoiiorum  ge«£or,  is  equivalent  to  an  actual  possession 
by  the  party.  Erskine,  b.  3.  tit.  9.  sec.  SO.  b.  8.  tit.  9, 
sec.  22* 

Upon  advising  these  memorials,  the  Court  thought  It 
necessary  to  require  the  opinion  of  English  counsel  upon 
tsertain  points  in  the  law  of  England ;  and  a  case  having 
been  made  vp  under  the  direction  of  the  Lord  Ordinary} 
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lail.   F»  laid  betote  Sir  Samuel  RomiVy,  a&d  John  Bdl,  Eiq* 
for  their  opinion  )ipon  the  following  queries ; 

Ut,  Whether,  previously  to  taking  out  administration 
(as  in  this  case)  by  one  of  several  persons,  equally  next 
of  kindred  to  the  deceased,  the  shares  of  the  moveable 
succession  descending  to  each,  is  transmissible  by  their 
assignment,  or  by  their  will,  or  attachable  by  the  dili- 
gence of  their  creditors,  although  dying  before  adminis- 
juration  is  so  taken  out  ? 

3d.  Whether  the  taking  out  of  administration,  aU 
^ough  ^e  funds  had  not  been  as  yet  recovered  by  the 
administrator,  would  be  attended  with  the  above  effects, 
pr  any  of  them,  or  in  any  other  way  augment  or  strength- 
en the  powers  of  disposal  of  those  of  the  nearest  of  kind- 
)red,  who  were  not  themselves  the  administrator  ? 

Sd.  Supposing  this  (case  were  to  be  governed  by  the  law 
of  England,  whether  Mrs  Forbes^  share  of  her  mother^s 
property,  remaining  tender  the  care  of  the  administrator, 
and  otherwise  untouched  by  her,  or  her  first  husband,  dur- 
ing  his  life,  did  by  law  pass  to  that  husband,  as  in  her 
right,  so  as  to  become  bis,  and  pass  to  his  representa- 
tives ?  Or  wheth^,  notwithstanding  Colonel  Ciimming'*s  ' 
administration,  the  right  to  her  share  of  the  succession 
continues  with  herself  exclusively,  as  if  she  had  been  a 
single  woman,  and  not  the  wife  of  Mr  Forbes? 

To  these  queries  Sir  Samuel  Romilly  returned  the  fol- 
lowing answers^  in  which  Mr  Bell  substlmtially  concunredL 
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Ut  Bj  the  law  of  England,  the  shares  of  the  next  of  1811. 
}an  of  a  person  who  has  died  intestate  in  his  personal 
estate,  or  moveable  succession,  are  Tested  in  such  next  of 
kin,  previpus  to  administration  being  taken  out,  and  «« 
transmissible  by  assigoment  or  will ;  aqd  iof  default  ofsucb 
di^xisition,  will  pass  to  their  personal  representatives,  and 
are  applicable  to  payment  of  their  debts. 

fU.  The  taking'  out  administration  will  not  strength-* 
en,  or  iu  any  manner  alter  or  afiect,  the  rights  of  these 
liext  of  kin  to  whom  the  i^lministration  is  not  granted. 

3d.  If  this  case  were  to  be  governed  by  the  law  of 
£nglaud,  Mrs  Forbears  share  of  her  mother^s  personal 
estate  would  not  have  passed  by  law  to  her  first  husband, 
but  would  have  remained  her  absolute  property,  as  if  she 
had  be^  a  single  wofnan.  Mrs  Forbes^s  interest  was  ac« 
cording  to  the  law  of  England,  only  a  choice  in  action^ 
which,  although  transmissible  to  representatives,  does  not 
vest  in  a^hudbaad/are  mantis  but  will  continue  the  wife's, 
unless  the  husband  reduces  it  into  possession  by  making 
an  assignment  of  it. 

Upon  the  memorials  accompanied  by  these  opinioM, 
^e  ease  was  advised  by  the  Court,  upon  the  13th  Maf 
1812,  when  the  following  opinions  were  delivered.     ^ 

.    LORD  GLENLEE- 

I  was  not  present  at  the  first  judgment  in  thb  case; 
but,  from  the  memorials,  I  see  that  a  reference  has  been 
made  to  English  counsel,  in  consequence  of  the  aili 


' 
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1812.  tion,  that  owing  to  the  letters  of  administration,  it  was 
no  longer  requisite  for  this  ladj  to  make  up  anj  title 
whatever,  in  her  own  person,  to  the  effects  of  the  de- 
ceased that  fell  lender  the  administration  ;  that  she  was  in 
the  same  situation  as  she  would  have  been  in  with  regard 
to  effects  in  Scotland,  where  another  person  had  obtained 
a  confirmation.     The  consequence  of  such  a  proceeding 
would  have  been,  that  all  parties  interested  in  the  suc- 
cession, had  a  right  of  acdon  against  the  party  confirm- 
ing; and  that  this  right  against  him  would  have  been 
transferred  to,  and  vested  in  the  husband  juremaritii  I 
mean  the  right  of  calling  the  executor,  or  party  confinningy 
to  account ;  for  the  share  of  the  succession  vests  in  all  of 
them  from  the  moment  that  a  confirmation  is  expede  hj 
any  of  them.    I  understood  this  allegation,  as  to  the 
effect  of  letters  of  administration,  was  the  question  up<m 
which  the  opinions  of  English  counsel  were  to  be  given. 
I  do  not  think  the  opinions  embrace  this  question,  though 
it  is  clearly  implied,  that  from  the  moment  the  letters  of 
administration  were  expede,    this  lady  had  a  right  of 
action  against  the  executor  to  force  him  to  account ;  and 
that  thb  right  immediately  vested.     I  don^t  say  that  any 
right  to  the  property  vested ;  but  simply  the  right  to  call 
the  executor  to  account.    This  appears  to  be  the  import 
of  the  opinions  of  the  English  counsel ;  and  it  does  not 
appear  that  they  hold  any  express  title  necessary,  otheiw 
wise  the  opposite  party  would  have  suggested  some  dis- 
tinct query  upon  that  point     Considering  what  is  said 
upon  the  subject,  indeed,  I  incline  to  think  that  thare 
was  no  occasion  for  a  separate  title.    I  shall  not  saj 
whether  the  case  of  Pulteney  was  well  or  ill  decided.    It 
was  certainly  doubtful ;  but  I  incline  to  give  .the  greatest 
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Ikdlity  to  the  vesting  of  rights  in  the  wife.  It  maf  be  1812L 
hard  ii^  this  case  ,*  but  it  would  be  much  harder  in  gene- 
ral, if  the  matter  were  otherwise.  Things  might  have 
.  happened  differently  here.  The  case  might  have  been, 
that  the  lady  died  having  issue;  and,  according  to  the 
opposite  view  of  the  matter,  these  children  would  no^ 
J^ave  touched  one  farthii^g  of  the  succession.  ^ 

LORD  MEADOWBANK. 

Thb  case  does  not  appear  to  me  to  be  the  same  with 
the  case  of  Pulteney  ;  and,  notwithstanding  what  is 
Btated  as  to  the  opinions  of  a  learned  Judge,  I  have  no 
doubt  about  that  case  ;-7-None  whatever.  I  know  that 
Sir  Hay  Campbell  threw  out  general  views;  but  the 
Court  went  upon  circumstances,  some  upon  que,  some 
upon  another*  and  not  at  all  upon  the  general  question. 
In  fact,  these  opinions  that  are  quoted,  admit  (every  one 
pf  them)  of  the  most  complete  cqnfutation.  They  are 
subtle  and  ingfinious  to  be  sure,  but  the  law  of  Scotland 
is  not  so  feeble  as  to  be  shaken  by  ingenuity.  Sir  Ilay 
states  two  grounds,  quite  independent  of  each  other. 
One  gronnd  is,  that  either  Lady  Fuiteney,  then  Mrs 
Stewart,  and  her  husband,  were  in  possession  of  S^ 
William  Stirling'^s  eirect9  during  his  life,  or  some  persoa 
for  them,  and,  of  course^  that  they  were  vested  in  ^Mr 
Stewart.  But,  where  is  the  necessity  that  any  person 
should  hfi  in  possession  for  them  ?  Is  there  no  such 
thing  as  a  htreditas  jaccns  knqwn  in  law,  which  is  posses* 
sed  and  intromitted  with  by  no  person,  but  waits  thct 
legvl  adilio^  either  to  afford  a  legal  title  to  claim,  or  the 
Ifteans  of  obtaining  possession  of  it.  And  were  we  to 
hold.  )ij  %t  any  rate,  a  legal  necessity,  that  Mr  and  Mr^ 
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1810.  Stewart  possessed  her  father's  effects  by  some  other 
person,  since  they  did  not  possess  them  in  their  own^ 
and  decern  per  saltwa^  without  inquiring  into  the  fact  P 

The  other  ground  is,  <  That  Mrs  Stewart's  right,  as 

*  one  of  the  nearest  in  kin  to  her  father,  and  being  coo- 

*  jBrmed  as  such,  vested  in  her    husband  Jure   marilx. 
'  This  was  afterwards  made  complete  and  effectual, 'bj 

*  her  afterwards  having  confirmed,^  (  i.  e.  after  her  hus- 
band's death),  *  and  the  title  so  made  operated  reiro.^ 

There  is  no  sort  of  doubt,  that  Mrs  Stewart's  right,  as 
one  of  the  nearest  of  kindred  to  her  father,  had  she  in 
fact  been  confirmed  as  such,  would  have  vested  in  her 
husband  j-tfre  mariti ;  because  it  was  then  a  transmissible 
and  assignable  right  But  she  was  not  confirmed  in  her 
husband's  lifetime ;  and  the  question  therefore  was.  Was 
any  transmissible  interest  in  her,  during  her  husband's 
lifetime,  that  could  have  been  vested  in  him  jure  mortli  f 
The  law  says  certainly  not ;  for,  had  she  died,  nothing 
would  have  transmitted  to  her  children,  even  had  she  had 
no  husband ;  and  why  ?.  Because  she  had  nothing  to 
transmit ;  she  was  lying  out  unentered.  She  had  made 
no  aditio  hareditatis  in  mobilibus.  She  had,  therefore, 
notliing  in  her  but  the  jus  sanguinis^  which  is  not  transmis- 
sible by  assignation,  either  legal  or  voluntary.  But  il 
is  said,  that  the  confirmation  expede  by  Lady  Pulteney, 
after  Mr  Stewart's  death,  operated  retro.  But  this  im« 
plies,  that  something  happened  during  his  life,  which  this 
confirmation  operated  upon  retro.  Now,  what  was  that 
which  happened  ?  She  was  married  when  her  father  died, 
but  that  vested  nothing  in  her ;  andj  of  course^  her  mar* 
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riage  aarigned  as  little  to  her  husband.  Had  she,  indeed,'  IS13. 
done  so  impnqMr  a  thing  as  to  assign,  for  an  onerous 
cause,  an  estate  which  did  not  belong  to  her,  vis.  that 
which  opened  to  her  hj  her  father^s  death,  but  which  she 
had  no  title  to  convey ;  then,  no  doubt,  when  she  after- 
wards  acquired  right  to  that  estate  adiiione^  vis.  bj  con« 
firmation,  the  assignee  would  acquire  the  estate  ;-^W  aucto* 
ris  accrtseit  amctesssri  tin  devatuium  po$t  venditum.  But, 
does  the  law  ever  do  so  improper  a  thing  as  to  hold,  that 
a  person  conveys  what  does  not  belong  to  them  by  a  trans* 
missible  title  ?  And  is  there  any  person  would  contend, 
that  either  an  action  would  have  lain  to  Mr  Stewart^s 
lieir  to  have  compelled  Lady  Pulteney  to  confirm,  or,  if 
she  had  died  possessed  of  a  separate  fortune,  that  an  ac- 
tion, under  warrandice  of  her  alleged  legal  assignation  of 
her  father^s  succession,  would  have  been  competent  to 
such  heir,  to  recover  id  quod  interest^  that  she  had  convey- 
ed, sine  iituUj  her  father^s  succession,  and  died  without 
confirmation  ?  The  judgment  has  not  a  vestige  of  foun« 
dation,  as  a  decision  on  the  general  question  ;  and  a  rery 
diilerent  sort  of  discussion  than  it  met  with  would  have 
been  required  to  overturn  all  those  established  principles 
which  it  runs  counter  to,  were  it  so  considered.  But  it 
is  plain,  from  the  very  notes  in  this  paper,  that,  though 
these  su^Ie  and  very  unsound  views  were  thrown  out, 
the  learned  Judge  did  not  rely  on  these,  but  blended 
them  with  the  circumstance  of  Mr  Stewart^s  having  en- 
tered into  a  submission,  along  with  his  lady^s  sisters,  and 
with  the  loose  didumy  that  Mr  and  Mrs  Stewart  either 
had  attained  possession,  or  some  other  person  had  obtain- 
ed it  for  them ;  and  thus  the  judgment  was  carried,  and  now 
is  set  up  as  an  authority  in  the  face  of  all  principles. 
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1812.       Now,  here  it  is  establirfied,  upon  strong  evidence,  that 
Mrs  Forbes  did  acquire  during  tke  marriage;  that  she 
acquired  ipuojurt ;  that  there  was  no  aditio  tuereditatis  ta 
mobilibm  requisite ;  that  the  mere  survivanee  of  h^  mo* 
ther  enabled  her  to  acquire,  and  nothing  more.     B«t  bar- 
ing acquired  by  the  law  of  England,  to  be  sure  this  was 
of  no  benefit  to  the  husband,  unless  he  availed  himself  of 
it.    He  might  have  assigned  it  indeed.    He  had  no  wast 
of  power.     By  the  law  of  Scotland,  Mrs  Forbes  had  as- 
signed to  the  husband  whatever  she  could  acquire  during 
the  marriage.  Here  she  makes  a  great  acquisition  during  the 
marriage ;  and  ttante  matrimomo  there  was  an  express  obli- 
gation on  her  to  convey,  but  it  was  not  necessary;  because 
she  had  conveyed  ab  ante^  and  the  husband  had  the  right 
without  the  assignment,  though  it  is  not  vested  in  him 
unless  he  uses  it. 

.  I  suppose  that  Mr  and  Mrs  Forbes  might  have  don€ 
many  things  that  w^ould  have  been  held,  by  constructioo, 
as  a  possession,  and  which  would  have  been  effeciuaK 
There  is  no  doubt  that  he  might  have  sold  it  on  the  Ex- 
change! of  London.  By  the  law  of  Scotland,  Mrs  Forbes 
had  assigned  to  him,— when  she  gave  him  her  hand  she 
did  so, — all  she  could  acquire  during  the  maraiage ;  and 
she  acquired  this  fund  during  the  marriage.  If  I  am  right 
here,  this  would  apply  to  the  whole  fund.  I  have  no  doubt 
as  to  the  point  whether  the  contract  of  marriage  was  spe«* 
cial  or  not,  or  as  to  aoy  implied  exclusion  of  the  jiw  mariii. 
I  donH  care  whether  the  contract  was  put  in  the  fire  or 
not.  It  is  the  law  that  gives  this  right ;  and  without  the 
most  express  exclusion,  the  legal  operation  of  the  law 
must  take  place. 
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f  .In  this  atuation,  I  need  not  enter  into  the  other  181S 
question.  Where  a  proceeding  at  law  is  to  he  construied 
as  the  act  of  a  factor  it  certainly  lays  a  difficulty  upon 
me ;  and,  therefore,  I  am  not  fond  of  considering  the  let- 
ters of  administration  as  the  actual  possession  or  ecciipa* 
tion  of  the  subject.  Suppose  he  had  got  possession  in 
virtue  of  a  mandate,  we  shquld  have  held  that  as  super- 
ceding confirmation:  But  this  is  just  like  an  entail  where 
a  person  succeeds  at  once.  She  takes  «t  legia  in  England  ; 
and  what  she  takes  is  conveyed  by  the  law  of  Scotland  to 
Mr  Forbes.  If  she  had  died  and  left  a  child,  that  child 
would  have  taken  nothing  if  it  had  been  in  England ;  but 
kere  it  would  have  been  the  rever3e.  We  should  have 
avstained  the  jua  reprtsentatidniSy  and  brought  in  the 
€hi)d  fSLfi  passu  with  his  uncle's  representatives. 

• 
I  feetconsiderable  hesitation  to  lay  any  stress  upon  the 
confiisqiation ;  at  the  same  time  I  don'^t  differ  from  Lord 
Glenletf,  i>ecause  the  proceeding  is  at  least  an*  operation 
upon  t|ie  succession,  ^fH>id.it  is  such  an  operation  as  cer-* 
tainly  'vould  have  entitled  Mr  Forbes  to  have  gone  to 
England,  and  called  the  administrator  to  account  to  him^ 
upon  pi'odticing  evidence  that  the  law  of  Scotland  gives 
him  his}  wife^s  acquisitions.  I  require  no  confirmation,  be- 
cause, Union  there  were  ^creditors  appearing,  there  is  no 
occasic/a  for  it.  There  was  a  complete  right  of  action  in 
Engla/id,  to  have  brought  Colonel  Cumming  to  account. 
Whatf  struck  me  at  first  was,  that  this  was  a  case  of  an 
interference  of  the  laws  of  different  countries ;  the  lex  do- 
meilii  affording  a  title,  and  the  law  of  England  being  as 
state<t  to  us  by  the  authorities. 
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I8I&  Upoft  the  whole,  if  I  irere  called  upmi  to  {ffonottnce  at 
inierioeulor  here,  I  would  just  rest  it  upon  this ; — ^in  re- 
elect that  the  marriage  gave  Mr  Foi^  a  right  to  aH  that 
this  ladj  could  acquire  during  the  marriage,  and  that  it 
appears  to  be  the  opiniout  of  Ea^sh  counsel  that  ske  did 
acquire^  ips0jure9  what  ftll  to  her  hj  her  mother^s  death, 
who  was  domiciled  in  Scotlwod ;  therefore  find,  that  tlus 
fell  und^  the  ri^t  or  convejance,  consequent  on  the  van* 
riage,  to  Mr  Forbes. 

LORD  BANNATYNE. 

I  am  of  opinion,  that  this  case  falls  to  be  detennteed 
by  the  law  c^  Scotland.  The  letters  of  administratioa 
are  not  necessary,  in  England,  to  transmit  pix^rty  front 
the  dead  to  the  living.  We  are  to  consider  these  move- 
ables as  situated  in  Scotland ;  it  waa  thu  lady^s  domicile ; 
and  I  consider  nothing,  but  that  her  moveable  suooessioD 
has  its  locality  in  Scotland.  If  I  am  asked  how  the  ahares 
of  the  succession  vested,  I  answer,  that  they  could  not 
vest  without  making  up  a  sufficient  title  by  the  law  of 
Scotland.  I  consider  the  whole  matter  as  depending  on 
the  law  of  Scotland ;  and  as  she  did  not  confirm  durii^ 
her  husband's  life,  the  right  did  not  vest  by  the  law  of 
Scotland ;  and,  not  having  vested,  I  am  clear  that  it  eoM 
not  be  carried  to  her  husband. 

LORD  WOODHOtrSELEE. 

My  view  of  this  ease,  at  first,  was  the  same  stt  what 
has  just  been  stated ;  but,  upon  considering  theae  papers. 
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4md  the  opinions  I  have  heard  delivered,  1  have  c(Mne  to  181B. 
be  of  a  difTerent  opinion,  and  to  think  that,  in  respect 
X^dy  Gumming,  hy  the  fact  of  her  Mairiage,  did  ipto 
jure  assign  to  her  husband  every  thing  she  mig^t  acquire ; 
aad  that,  by  the  law  of  England,  this  succession  by  her 
mother  fell  to  her,  and  was  vested  in  her  person,  so  as  she 
wo\^  have  sued  the  administrator,  it  falls  under  th^ 
general  assignation  consequent  upon  the  nxarriage. 

'      LORD  ROBERTSON. 

This  case  is  attended  with  a  good  deal  of  difliculty ; 
bist,  upon  the  whole,  my  opinion  coincides  with  that  of 
LfOrd  Bannatyne.     It  is  already  finally  decided  that  this 
lady  was  domiciled  in  Scotland ;  and  as  she  died  intestate, 
it  follows^  of  course,  that  her  whole  moveable  estate, 
wherever  situated,  must  be  regulated  by  the  law  of  Scot- 
land.   As  to  those  things  which  are  situated  in  Scotland^ 
there  can  be  no  doubt.    There  has  been  no  confirmation 
to  as  to  vest  them ;  but  a  doubt  has  been  stated  with  re* 
gard  to  such  of  them  as  are  situated  in  England ;  and  in 
order  to  clear  up  this,  your  Lordships  have  had  recourse 
to  the  opinion  of  English  coiinsel.     Now,  it  appears  that 
the  law  of  England  is  very  difT^^nt  from  the  law  of  Scot>- 
land ;  because^  by  the  law  of  England,  there  is  no  neees^ 
aity  for  confirmation,  or  any  legal  step  whatever,  but  the 
right  vests  in  the  next  of  kin  ipso  jure.  But  this  does  not 
transmit  it  to  othei%.    Now,  What  is  the  situation  of  Mb 
Forbes  f     According  to  the  opinions  of  some  of  your 
Xtordships,  he  is  in  a  better  situation  than  he  could  have 
been  either  in  England  or  Scotland.     If  he  were  to  go  to 
<£ngland,  it* would  m>t  be  disputed  that  the  right  was  vest* 

2b 
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18ie  ed ;  but  they  w6ttld.  teU  him, '  it  does  not  gd  to  jira ;  it 
goes  to  your  wife^s  nearest  of  kin.  In  Scotland,  oil  the 
other  hand,  be  would  have  been  ioM^  the  right  did  not 
vest  in  your  wife,  and  therefore  cannot  beltag  to  you;  lo 
that,  by  a  strange  jumble  of  the  laws  of  both  countiiei» 
which  I  can  neither  follow  nor  und^stand,  your  Loi4 
^hips  are  about  to  give  him  what  he  could  not  have  ob* 
tained.  either  by  the  one  law  or  the  other. 

LORD  JUSTICE  CLERK  (Bovle.) 

If  this  Gftse  Were  to  be  decided  tnerely  upon  the  atttbo* 
Tity  of  the  case  of  Fuiteney^  I  am  perfectly  clear  tbst 
that  case  could  not  be  regarded  as  a  precedent ;  for,  upoa 
the  face  of  the  opinion  of  the  learned  petten  presidiog  ii 
the  Court  at  that  time,  it  appears  that  he  built  yei^y  oon^ 
siderably  upon  the  special  circumstance*  of  the  case.    I 
therefore  cannot  hold  that  as  a  judgment  upon  the  abstract 
point;  but,  even  if  it  were,  I  should  not  have  feltmjBelf 
inclined  to  go  along  with  that  judgment.    CoBsidenUs 
difficulty  has  been  occasioned  by  the  af^intment  to  take 
the  opinions  of  English  counsel  as  to  the  eflfect  of  lettcn 
of  administration.     The  questiotos  that  have  been  pot, 
have  related  to  points  not  so  material  as  those  which  htm 
not  been  answered  at  all;  but,  from  these  opinions^  I  think 
we  are  enabled  to  collect  what  is  the  true  diect  of  ktten 
of  administration  taken  out  by  one  of  a  number  of  next 
of  kin.    It  is  stated  by  Mr  Bell,  in  answer  to  the  third 
query^— (^reeuls  o  poMtagt  frgm  Mr  BeWs  cpimmL)    Whst 
I  gather  from  this^  is  the  clear  opinion  of  this  counsel,  tbsti 
,by  the  law  of  E^gland^  one  .of  the  next  of  kin  admini- 
.  Btering,  Administers  for  behoof  of  the  whole^  and  thst 
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MDj  cme  of  diem  may  bring  tbe  administrator  to  account.  1S13. 
The  letters  are  a  mere  form  necessary  to  get  possession, 
att4  the  adminiatrator  is.iKCOuntable  to  all  persons  inter- 
cated  in  the  suceession.  If  thb  is  the  fact,  then  I  appfe* 
headf  that  there  was  |ust  done  here,  undeir  the  law  of  Eng^ 
land|  that  which,  would  have  been  necessary  by  the  law  of 
-  Scotland,  as  to  effects  situated  here ;  tiiat  there  was  vest^ 
ed  in  Mr  Forbes,  and  all  conocmed,  an  acquired  right  to 
the  corporal  possession  of  the  moveaUes  situated  in  Bng^^ 
land— a  right  to  call  the  administrator  to  account. 
•  •  > 

Thd  next  qiiestiou  is,  whether,  by  the  law  of  Scotland, 
the  marriage  was  a  virtual  assignment  by  the  wife,  of  all 
abe  mi^  acfc|uire  during  the  marriage.  There  was  not 
done  in  Mr  Forbes^s  life,  that  which  is  necessarr  to  com& 
])lete  a  vdstM  rights  and  there  is  certainly  room  for  what 
was  stated  by  Lord  Hobertson.  But  I  cannot  shut  my 
eyes  to.  this,  that  the  maoiage  dad  vest  all  that  she  should 
acquire  during  its  continuance.  I  admit  that  this  may 
haye^  a  strange  appearance.  But  your  Lordships^  by  re- 
quiring the  opinions  of  English  couhsd,'  wnhei  to  know 
exactly  how  the  law  stood ;  and  if  the  law  is  clear  that 
Colonel  Cumming'*s  admin istrrtion  was  suffieicat  to  v^st 
an  oqual  right  in  all  the  next  of  kin,  to  compel  him  to  ao^ 
count)  we  have  just  got  the  light  which  we  expected,  be- 
cause, as  to  the  law  of  Scotland^  we  would  not  require  any 
opinion  at  all. 

LORl)  MEADOWB^NK: 

If  I  bad  held  the  pcopoaition^  that  admioistratfori  would 
have  been  requisite  to  have  entitled .  Mrs  Forbes  to  have 
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1818.  a|ipeared  in  anj  twat  ia  EngUod,  I  should  agree  wiA 
my  brother.  If  I  thtfugfat  it  neceuary  for  her  to  omie 
with  a  eonfirmstion  in  her  hand^  to  shew  that  she  had  a 
title,  I  Aould  say  that  the  want  of  it  was  a  bar  to  tk 
ip8Q  jttre  transmission ;  for  if  you  can  attain  posseisioa 
without  confirmation^  yon  may  transmit.  If  I  make  s^ 
acquisition  in  a  fm^gn  country  tpso  jars,  I  do  the  ssmi 
thing  as  if  I  had  actual  possession  in  Scotland ;  I  am  ai- 
titled  to  ibnnd  upon  it  as  an  udiiio  karedU&iU  m  mabUStm* 
Now  he  says,  herey  ou  acquire  by  the  foroe  of  the  lawof  £ng^ 
land,  a  vested  right  which  you  had  previously  by  your  msr- 
liage  asMgned  to  me ;  yon  acquire4  it  by  the  law  of  Ebg* 
land,  and  you  was  entitled  to  make  this  effectual  without  i 
confifmation.  It  was  a  tnmsmiwable  right;  the  law  gave  yoi 
an  diisolute  adMo  httrtHuutiB.  The  want  of  the  confirmi^ 
tion  is  no  bar,  because,  by  the  principles  of  the  lawof 
England,  it  operates  ipso  jarc.  It  transmits  to  the  fo- 
reigner, producing  evid«M^  of  the  law  of  Scotland.  The 
certified  opiaion  of  the  Dean,  of  Faculty,  produced  in  De^ 
tors  Commons,  would  have  been  sufficient  to  have  ob- 
tained a  judgment  in  her  favour. 

The  Court  than  pronouaoed  judgment  in  1^  followii{ 
terms: 

«  lainburgh^  IStA  May  1812. 

<*  The  Lords  having  advised  the  mutual  memorials  for 
the  parties,  with  the  opinions  of  the  EagUsh  counsd,  and 
former  proceedings  in  this  cause,  find,  that  the  pur- 
mier,  Mary  Wandlaw  Gumming,  during  her  marri^ 
with  the  lata  Arthur.Foitesy  did  acquire  right  to  a  shsie 
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kt  the  moveable  estate  of  the  late  Lady  Gumming,  her  1819. 
mother,  situated  in  England,  as  one  of  the  children.  And 
that  the  same,  hj  the  law  of  England,  did  vest  in  her : 
Find,  that  said  share,  bj  the  law  of  Scotland,  did  fall  and 
belong  to  the  said  Arthi)r  Forbes,  jure  marUi :  There^ 
fore,  alter  the  interlocutor  of  the  Lord  Ordinary,  sustain 
the  defences  quoad  the  moveable  estate  in  England,  and 
aasoilsie  and  decern,  and  remit  to  the  Lord  Ordinary  to 
liear  the  parties  farther  as  to  the  moveable  estate  which 
tvas  situated  in  Scotland ;  and  to  do  thereanent  as  he  shall 

boc  cause 

Against  this  judgment  the  pursuer  gave  in  a  petition, 
ivrhich  was  followed  with  answers ;  and  in  these  papers 
the  question  between  the  parties  assumed  rather  a  new 
shape,  and  was  argued  upon  different  grounds*  For  the 
pursuer,  it  was,  inter  a/to, 

Pleaded. — The  question  relates  to  the  claim  of  the  pur- 
suer, to  a  share  of  her  mother'^s  succession,  and  this  is 
opposed  by  the  representative  of  her  late  husband,  who 
contends,  that  the  claim  fell  under  the  Jus  tnariti  of  his 
father,  and  must  now  belong  to  him  as  the  heir.  The 
grounds  of  this  plea  depend  upon  certain  transactions, 
which  took  place  in  England,  and  there  being  thus  an 
apparent  eonjlictus  kgum^  the  preliminary  question  it, 
by  what  law  shall  the  controversy  be  settled  ?  But  this 
is  a  point  already  fixed  by  a  final  judgment  of  the  Court, 
which  not  only  finds  that  Lady  Gumming  died  domiciled 
in  Scotland,  but  recognises  the  undoubted  rule  establish- 
ed by  a  series  of  adjudged  cases,  that  the  moveable  sue- 
^ssion  must  be  distributed  by  the  law^of  the.  domicile. 
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1812.  At*  the  same  moment,  however,  that  the  law  of  Scotland 
is  recognised  bj  one  judgment,  to  be  the  rule  of  distribu- 
tion ;  the  judgment  imder  review  sets  out  hj  finding, 
that  the  effects  vested  in  the  pursuer  bj  the  law  of  Eng- 
land ;  and,  after  all,  it  returns  to  the  law  Scotland,  for 
the  purpose  of  vesting  these  effects  in  her  husband.  But 
it  h  clear,  that  the  law  of  the  domicile  being  once  ac- 
knowledged as  the  rule,  no  other  law  can  be  introduced 
to  control  the  rights  of  the  next  of  kin ;  and  if  the  pB&- 
sent  question  had  occurred  in  England,  the  courts  there 
would  not  have  decided  by  their  own  law,  but  wouU 
have  enquired  into  the  law  of  Scotland,  and  given  due  ef- 
fect to  it,  as  the  law  of  the  deceased^s  domicile.— Thorn 
against  Watkins,  Vezey^s  JReports,  vqL  2.  p.  35.  Kilpat* 
rick,  Coutt  of  B4>lls,  1787. — To  say  that  the  pursuer  or 
her  late  husband  had  a  right  of  action,  which  vested 
during  his  life,  to  recover  the  ^ngUsh  effeqts,  is  a  nifsv 
assumption,  and  is  besides  erroneous ;  as  it  is  clear,  tbat 
they  could  have  no  right  pf  action  in  Epgland,  unless 
they  Sad  such  right  in  Scotland,  which  it  is  adn^itted 
they  had  not.  Without  a  confirmation  in  Scotland,  thej 
could  have  brought  no  action  in  England ;  because  the 
cburts  there  would  have  determined  all  claims  and  ques- 
tions relative  to  the  succession  by  the  law  of  the  domicile; 
and  if  by  that  law  thei  pursuer  and  her  late  husbaqd  had  do 
right  of  action,  they  could  never  have  obtained  it  by  re- 
sorting' to  the  law  of  England.  It  is  true,  that  the  courts 
of  foreign  countries,  where  effects  are  locally  situated, 
are  frequently  applied  to  for  power  or  authority  to  ob- 
tain poss^ion  of,  or  to  distribute  the  effects ;  but  these 
courts  do  not  proceed  by  their  own  municipal  law ;  they 
just  adopt  the  law  of  the  domicile.    The  letters  of  ad- 
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xunistration,  bo  much  founded  on,  can  ha^e  no  influence  1812. 
jupon  the  question.  They  have  no  analogy  to  a  Scotch 
^onfinnation,  but  merely  give  a  power  or  license  to  re- 
ix>ver  the  effects ;  and  the  learned  counsel  who  have  been 
consulted  in  England^  have  accordingly .  informed  the 
Court,  that  such  a  stiep  will  not  strengthen,  or  In  any 
manner  alter,  or  affect  the  rights  of  those  next  of  kin^ 
Xo  ^whom  the  administration  is  not  granted.  Prom  these 
opinions,  it  is  also  clear,  that  if  the  present  question  were 
to  be  determined  by  the  law  of  England,  it  must  neces^ 
«urily  be  decided  in  favour  erf"  the  pursuer ;  as  it  is  ex* 
'pressly  laid  down,  that  her  share  of  the  succession  would 
not,  by  the  law  of  England,  have  passed  to  her  first  hus- 
band, but  would  have  remained  her  absolute  property. 
On  the  other  hand,  there  being  no  confirmation,  the  same 
xesult  is  clear  from  the  law  of  Scotland.  But  it  is  incom- 
petent for  any  court,  either  here  or  in  England,  to  apKu 
the  laws  of  the  two  countries  together,  so  as  to.  form  a 
rule  of  succession,  acknowledged  by  the  law  of  neitbert 

JitsiMred.— •There  is  no  occasion  to  dispute  the  rule, 
that  intestate  succession  must  be  regulated  by  the  law  of 
the  domicile ;  but  where  it  is  necessary  to  recover  posses* 
sion  of  effects  situated  in  foreign  countries,  the  forms 
acknowledged  by  the  Ux  rei  tiUt  must  ne<^essarily  be  comh 
bined  with  the  lex  domicilii.  There  can  be  ho  ^oubt  that, 
by  the  law  of  Scotland,  the  effects  are  vested  in  the  .next 
of  kin  by  confirmation,  which  is  just  .the  sentence  of  a 
judge  authorising  an  executor  to  recover  and  administer 
the  succession  for  behoof  of  all  having  interest.  .But  it  is 
a  general  rule,  that  no  sentence  of  any  judge  .can  operate 
pxtra  territorium;  and  although,  in  questions  regarding 


39S  TUX  oA^E  dv  xhb  uaay  wAWOLkw  ctsumvGy 

1812.  Matters  oi^  right,  the  decree  of  a  fordgn  country  will  i» 
ceive  ei&ct»  «id  be  enforced  in  other  countries,  pronded 
it  contain  nothing  contrary  to  the  jW  gentiumy  yet)  so  fat 
0»  concerns  the  recovering  or  vesting  of  property,  the  d^ 
•cree  can  only  operate  inira  terrtlorium ;  and  in  order  io 
get  p5s8ession  of  effects  situated  in  other  countries,  the 
claimant  must  use  the  forms  and  diligence  prescribed  bf 
the  laws  of  these  countries,  and  shape  his  claim  accord- 
ing to  .the  same  rule.  Take  the  case  of  a  Scotch  ddtitor 
jretiring  to  England ; — ^his  creditor  cannot  render  the  debt 
effectual  by  Scotch  diligence,  but  must  take  such  reni»' 
dies,  either  against  the  person  or  effects,  as  ike  law  of 
England  provides ;  and  in  like  manner,  a  Scotch  confirm 
mation  can  confer  no  more  right  to  recover  £n|^ 
effects,  than  execution  issued  in  Scotland  could  avail  to 
attach  the  person  or  effects  of  a  person  resident  in  Eng^ 
land.  Erskine,  b.  3.  tit.  2.  §.  22 ;  Kilkerran,  p.  207, 
Eraser ;  Karnes's  Principles  of  Equity,  II.  377.  Confir- 
mation, therefore,  not  extei^ding  to,  and  giving  no  right 
to  recover  the  effects  in  England,  it  is  plain  that  all 
questions  as  to  ihe  vesting  or  possession  of  these  effects 
must  be  regulated  by  the  law  of  England.  By  that  law; 
the  effects  vest  in  the  next  of  kin  ipso  jurcf  without  any 
form  whatever ;  and  as,  at  any  rate,  letters  of  administn* 
tion  were  actually  applied  for  and  obtained  in  the  preBoat 
case,  and  possession  recovered  by  virtue  of  them,  it  M' 
jk>ws,  that  the  eiiects  must  be  held  to  have  vested  in  the 
whole  next  of  kin.  Letters  of  administration  being  the 
only  form  in  England  corresponding  to  confirmation  in 
Scotland,  onght,  in  questions  like  the  present,  to  receive 
the  same,  cnr  analogous  ^ects. 
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^Uier  pointy  were  pleaded  oo  bolh  aides,  df  whidk  it  18l2< 
does  not  seem  necessary  to  take  particular  notice.  Tkt 
Court,  in  the  first  place,  directed  a  farther  reference  to 
l>e  made  to  the  opinions  of  English  counsel ;  and  Uj^n 
advising  the  whole  cause,  on  the  27th  November  181S|| 
they  delivered  their  opinions  as  follows. 

m 

\ 

LORD  MEADOWBANK. 

This  case  b  one  of  great  importance  to  intematioiud 
law  in  point  of  precedent,  and  in  that  view  also  it  goes 
to  a  great  extent  in  point  of  pecuniary  value.  At  pre^ 
sent  all  monied  people  have  fund»  in  the  national  stock. 
This  is  subject  to  the  lex  dmnieilii  of  the  owner  as  to  in' 
testate  succession.  The  very  simple  case  will  often  hi^ 
pen,  that  a  person  dies  domiciled  in  Sootland,  leaving 
children  and  a  widow.  These  children  have  claims  to 
legiHmy  and  deads  part,  and  the  widow  to  her  ju$  rdktmi 
One  of  the  children  dies  without  confirmation ;  and  then 
the  question  arises,— Was  the  interest  of  this  person  in  the 
[English  funds  a  vested  interest,  so  as  to  transmit  his 
share  to  his  childr^i,  or  other  representatives  P  or  is  there 
any  thing  else  in  the  structure  of  the  law  of  England,  ai 
to  the  mode  of  recovery  of  the  personal  estates  of  defuncts, 
that  would  enable  our  law,  in  cOnsislency  with  its  own 
principles,  to  hold  the  interest  in  the  dying  chHd  a 
transmissible  interest,  (hough  no  confirmation  had  been 
expede  in  Scotland  during  his  survivance.  This  is  the 
most  extensive  possible  question.  It  goes  far  into  the 
ultimate  principle  of  law.  Whether  the  lex  iomdUi  hi 
xnoveables  operates  authoritatively  ultra  terriUnittniy  or  il 
inerely  matter  of  evidence  to  be  proved  to  the  courts  of 
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1612;^  justice  of  the  far  ret  ni^  how  the  law  of  the  defuncfs  do* 
mieile  would  destine  his  suecession* 

It  18  held  hj  Mrs  Egerton,  that  confirmatioii  is  the 
0ditio  kstrediUUia  in  nwbiHbus ;  that  it  operates  upon  the 
uttiversiUu  of  the  succession ;  that  it  is  essential  to  the  law  of 
the  domicile  to  transmit  the  succession  from  the  dead  to 
the  living ;  and  that  without  this  no  foiBign  court  is  en- 
titled to  allow  any  person  interested  to  recover  the  sac* 
cearion  actually  existing  within  its  own  territorj.  Hiat 
is  the  doctrine  that  is  maintained,  and  a  most  serious 
doctrine  it.  is ;  for,  I  am  well  advised,  when  I  tell  jour 
Lordships,  that  iheve  is  not  an  instance  to  be  quoted, 
where  the  courts  of  justice  of  England  have  required 
coBfirmation  as  a  requisite  to  entitle  nearest  of  kindred 
to  sue  the  administrator,  or  obtain  judgment  against  him 
for  distribution.  It  is  therefore  a  novelty  that  fa  now 
pleaded  to  us ;  and  I  cannot  allow,  that  the  counsel  for 
Mrs  Egerton  was  correct  in  saying  that  the  oniit  probanii 
lies  on  the  other  side ;  on  the  contrary,  I  think  he  is 
bound  to  obviate  this  fact,  that  no  court  in  Westminster- 
Hall  has  ever  stopped  prod^eedings  to  wait  for  a  confirma- 
tion, as  the  warrant  of  a  title  to  pursue,  to  compel  distri- 
bution.  As  to  the  expression  that^was  used  by  high  au- 
thority, and  upbn  which  the  counsel  for  Mri  Egerton  has 
rung  the  chimes,  and  supposes  it  to  be  true  univenaHj) 
that  the  moveable  sulgect  of  a  person,  wherever  situated, 
is  to  be  considered  as  situated  under  the  lex  dondcUU ;  I 
admit  it  in  one  sense,  I  'deny  it  in  another.  I  admit  the 
law  of  the  domicile  determines  the  person  having  interest, 
the  person  quam  maximit  ama$$c  dtfimOm  eentdur,  &c.  ^ 
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penaa  entitled  by  the  pr^umed  will  •  of  tbe  defunct  to   1612; 
claim  his  auccession,  wbefever  situated^  htAiK  modo. 

|n  that  sense,  the  succession  is  situated  witlun  tbe  law! 
of  the  domicile ;  but  I  apprehend  that,  without  exception, 
k  is  ao  situate  in  no  other  sense  whatever.  Will  it  be 
contended,  that  the  lex  dommlii  operates  ultra  territorium^ 
either  by  its  imperial  or  magisteriid  authority  ^  No !  No 
authority  whatever ;  but  it  confers  substantia]  rights,  and 
these  will  be  carried  into  execution  where  the  principlea 
at  the  laws  of  civilised  countries  are  understood.  The 
ease  that  I  put  a  few  minutes  ago  b  most  common, 
A  person  dies  leaving  a  widow  and  children.  The 
children  and  widow,  according  to  our  notions,  have 
a  joint  interest  with  the  defunct  in  the  legithn  and  ju$  re* 
*licUe ;  and,  as  survivors,  take  tpwjure  two-thirds  of  the 
succession.  They  require  no  confitmation.  They  take 
ipeojure.  It  is  their  own  ;  but  will  any  person  say,  that 
though  such  is  the  law  of  Scotland,  they  could  obtain  di« 
rectly  a  transfer  of  their  two-thirds  of  8\ock  in  the  funds-^ 
or  be  able  to  exact  payment  of  two-thirds  of  any  other 
l^ersonal  estate  in  England.  I  apprehend  they  would  nob 
They  could  not  recover  li  particle  of  it ;  they  must  pur« 
'chase  letters  of  admihistration  in  Doctors  Commons,  and 
tbe  administrator  would  be  liable  to  recover  and  account 
to  them.  He  is  bound  to  account  fairly ;  and  he  accounts 
to  them  because  tbe  law  of  Scotland  gives  them  the  legir 
tim  BndjttB  nHcta.  It  is  not  an  emaniation  from  the  law 
of  Scotland  that  will  operate  upon  the  stock  in  (h^  national 
iniids;  It  is  no  secret  pervading  influence  from  the  vie 
ineita  of  the  law  of  Scotland  that  binds  personal  estate  in 


1812.  Ikigland.  It  isthe  autUoritatiTe  ioflnence  of  a  jttdgmttil 
in  Wefttminster^Hall  which  binds  in  England ;  but  neither 
will  it  bind  in  Scotland.  A  judicial  transfer  operates  no 
further  than  the  territory. 

r 

I  believe  the  single  exception  to  this  universal  rule  has 
taken  place  only  since  I  sat  on  the  Bench.  I  look  upon 
it  as  an  anomaly,  though  dictated'by  the  most  iraperioui 
expediency.  We  decided  that  the  judicial  transfer,  under 
the  statutes  of  bankruptcy,  now  operates  on  this  side  the 
Tweed,  so  as  to  bar  subsequent  arrestniients.  The  bank- 
rupt^s  effects  in  Scotland  are  held  vested  in  the  Engiiib 
assignees,  by  an  emanation  of  influence  from  the  law  of 
England ;  so  that  the  arresting  creditors  take  nothing  bf 
their  arrestment  I  shall  say  little  as  to  these  decisions; 
because  I  don^t  think  they  can  alter  generally  the  rules  of 
international  law*  They  were  plainly  suggested  by  s 
feeling  of  the  strongest  expediency  ;-^thai  systems,  eon- 
trived  for  the  winding  up  of  bankrupt  estates  in  any  <HW 
civilized  country,  should  operate  universally^  and  not  be 
ieounteracted,  or  deranged,  by  systems  for  similar  purposes 
in  other  countries,  or  by  the  ordinary  course  of  seponte 
diligence  in  other  countries ;  and  th^«  can  be  little  doaU, 
that  the  respect  felt  for  the  authority  of  British  acts  of 
Parliament  throughout  the  empire,  must  have  rendered 
the  Courts  here  more  ready  to  adopt  the  doctrines  on  this 
subject,  which  had  already  been  previously  received  st 
Westminster;  and  to  which  in  England  they  must,  no 
doubt,  have  been  the  more  inclined,  that  they  have  there 
no  diligence  in  general  use,  analagous  to  the  'attaddn| 
powers  of  our  arrestments. 
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^\1  refcr,  however,  to  all  the  preTioos  decidom  In  this  1812. 
foimtrj,  between  Englidi  oonunissions  of  bankrupt  and 
creditors  following  leparate  measures,  as  correctly  illus«* 
trative  of  the  true  doctrines  of  intemational  law.  The 
Chaaeellor^s  coaunission  was  hdd  to  afford  a  tide  to  pur- 
sue the  debtors  of  the  bankrupt  in  Scotland,  and  recover 
his  effects  here.  But  if  a  creditor  had  sued  out  diligence, 
and  attached  the  bankrupf  s  effects  bjr  arrestment,  upon 
a  dependence,  before  the  assigns  undar  a  commission  had 
put  the  Scotch  Magistracy  in  motion,  and  instituted  a 
claim  by  an  intented  action,  so  as  to  render  the  subjtet 
litigious,  the  creditor  was  preferred  to  the  commission,  on 
the  obvious  ground,  thajt  the  transfer,  by  authority  of  the 
law  of  England,  did  not  operate  ipso  Jure  uUra  territorium^ 
but  only  by  a«thority  of  the  Ux  rei  nUt,  when  properly 
called  upon  to  act 

Now,  let  US  consider  whether  there  is  any  thing  in  the 
transmission  of.  personal  estate  from  the  dead  to  the  living 
in  this  country,  which  would  require  an  aditio  kareditatis 
here,  in  order  to  be  exhibited  at  Westminster-Hali ;  and 
semedy  the  alleged  blundering  practice  there,  of  compell* 
ipg  distribution  without  calling  for  any  such  adilio  hare- 


In  the  first  plac^  I  must  say,  that  as  far  as  I  am  in-' 
atnicted,  neither  the  general  law  of  Europe,  nor  the  mu- 
nicipal law  of  Scotland,  ascribes  a  univerritas  to  moveable 
succession.  No  .person  is  rendered  eadem  persona  cum  de» 
JimUo  by  taking  such  a  succession.  The  nearest  of  kin  m 
imly  liable  trt  valmtm  of  his  intromissions ;  and  I  must 
here  take  notice  that  there  is  a  material  mistake  in  the 
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1812;r  printed  arguments  of  the  |partie»  on  Jthtt.snbJecL  An  iiii« 
yersal  liability  for  the  defunct's  d^bts  is  stated  on  the  part 
of  Mrs  Egerton,  as  the  effeet  of  taking  raoreable  succes- 
sion ;  and  this  doctrine  is  reasoned  upon,  as  if  it  were 
true,  in  tlie  paper  bj  Mr  Forbes.  These  are  palpable 
mistakes.  The  passive  title  of  vicious  intromission,  in- 
stead of  being  a  quality"  of  the  legitimate  sucoession,  was 
rather  a  protection  to  it,  vi2.  by  punishing .  depredation 
by  whomsoever  committed.  Moveable  succession^  I  be- 
lieve, stands  universally  ov^  Europe  at  commcm  fanr,  on 
the  same  footing  as  in  Scotland.  The  trqmrtite  dtvisioo 
between  the  children,  the  widow,  and  the  deceased,  was 
universal ;  and  the  deceased's  share  went  into  the  hands 
of  the  ordinary,  as  a  judicial  trustee  for  executing  the  de- 
ceased'^s  intentions  in  .his  la^t  jnoments,  employing  it  as 
far  as  requisite  for  th^  benefit  of  his  soul,  and  disteibutiog 
the  remainder  among  those  best  entitled.  In  this  way 
there  is  no  universal  representation  imputable  to  any  per- 
son ;  and  in  the  improved  state  of  our  law^  creditors  nor 
administer  as  well  as  nearest  of  kindred. 

It  is  plain^  therefore,  that  the  law  of  Scotland  enter- 
tains no  jealousy  of  any  risk  arising  from  an  ipaojtare 
transmission  of  moveable  succession.  In  the  ordinal^ 
case,  again,  Lord  Stair  lays  it  down,  that  gifts  are  acquir- 
ed even  ignoranti^  when  no  obligation  beyond  the  beaefit 
would  be  incurred  by  the  acquisition ;  andaocordingly  the 
law  pf  Scotland  holds  the  succession  vested  ip$ejmt ;  and 
that  even  in  a  person  ignorant  of  the  devolution,  if  while 
nearest  of  kin  he  happen  to  be  in  the  occvfiation  of  the  ni^ 
ject  that  descended  to  him,  or  held  Ajusad  rem  with  re* 
spect  to  it.    Thus,  if  he  happens  to  be  d^cbtor  to  the  de** 


.•  .4M>«nrr  oflosoii  BimcAH  roRBEi,  mnq,    -  §gi§ 

BumtU  tbe  dcb4  Ui  eaKtiogui^lied  eofi/knofie ;  and  if  he  held,  1812! 
as  trustee,  delits  due  to  the  defunct,  there  is  no  occasion 
f«r  con^nnati<Mi  to  tMnsmit  to  himself  a  vested  interest, 
which  was  abeady  in  him  as'  trustee.  In  short,  if  peo- 
ple paj  to  Mm  voluntarily,  or  deliver  over  to  him,  the 
ilAoveaUies,  all  this  is  good,  and  90  confirmation  is  requir* 
cd.  If  he  obtain  a  aaoo^io  debiii  voluntarilj,  a  bond  of 
corroboration  for  instance,  as  an  additional  security,  that 
vests  the  right  sufficiently.  But  there  is  in  all  these  cases 
no  general  aditio  lutrediUUU ;  no  untvervktUy  (did  a  widetr'^ 
siia0  exist)  is  vested,  because  so  much  only  is  vested  as  is 
laid  hold  of  and  no  more. 

NoW)  when  you  have  considered  all  thb,  you  have  onw 
ly  to  consider  farther,  what  is  confirmation  ?  It  is  the 
sentence'  of  a  Scotch  Judge  upon  an  ex  parie  proceedings 
It  is  matter  of  good  evidence  to  ascertain  the  propinqui-*. 
ty  and  the  tight ;  and  may  be  exhibited  as  evidence  to 
thAt  effect  But  any  other  evidence  will  do  just  as  welL 
The  Courts  of  England  will  take  evidence  by  the  opinions 
of  counsel,  and  from  parish  records,  and  credible!  witness^ 
68 ;  And  this  will  serve  in  England  all  the  purposes  of  a 
confirmation.  They  have  hitherto  done  so ;  and  no  dic^* 
turn  of  any  one  Judge  has  altered  that  practice. 

Now»  confirmation  being  no  more  ihan  a  judicial  prou 
oeeding  to  ascertain  the  claims  of  individuals,  and  rules  of 
succession  in  Scotland^  and  recognising  their  title  l;o  sue 
and  recover  the  property  there,  and  being  mere  matter  of 
evidence  in  England,  you  are  now  prepared  for  the  ques- 
tion, whether,  in  consideriug  the. law  of  England,  you  da 
not  there  find  what  is   equivalent  to  confirmatiouj  and 
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1812.  held  to  be  so  bj  the  law  of  the  dcfunetl'e  domicile,  the  kir^ 
of  Scodand.  We  have  two  circumstaiiceB  as  to  whidi 
there  it  no  doubt :  l«e,  It  is  ettablisfaed,  that,  hj  the  law 
9i  England,  there  is-  an  ^pso^Tested  interest,  arising  ex  r» 
Ii^,  ascribed  to  the  nearest  of  kin,  in  thenr  share  of  the 
defunct^s  estate,  and  which  is  tantamount  to  our  own 
doctrines,  as  to  the  transmission  of  the  legiUm  and  the  jm 
rdictr.  There  is  only  this  difference,  that,  though  the 
interest  is  vested,  it  does  not  entitle  to  recover  from  third 
parties,  except  through  the  hands  of  the  judidal  sMimiflS* 
atrator ;  2<%,  Tbere  is  also  this  circumstance,  and  it  is  a 
very  material  one,  that  the  administration  g^ves  a  right 
to  recover,  and  affords  a  Jus  acti<mU  to^the  nearest  of  kin 
to  compel  distribution.  It  affords  a  direct  jtet  aetMRt 
against  the  administrator  to  distribute.  Now,  is  it  pos^ 
aible  to  believe,  that,  on  account  of  the  loose  figurative 
expression,  that  moveables  follow  the  person,  and  that  70a 
are  to  consider  the  succession  as  situate  in  Scotland,  it  will 
Mlow,  that  this  ipso  Jure  vested  interest  does  not  take 
place  in  England,  in  the  case  of  persons  leaving  effects 
there,  but  dying  domiciled  abroad  ?  There  is  the  best 
evidence  that  it  does  take  place.  The  imperium  of  the 
law  of  Scotland  does  not  go  beyond  the  Tweed  ;  but  the 
law  of  England  affords  principles  of  its  own  fbr  aceom-' 
plishing  succession,  the  benefit  of  which  should  belong  to 
all  equally,  whether  natives  or  foreigners.  What  then 
shall,  in  such  a  case,  suspend  the  OTdinary  energies  of  Ike 
law  of  England  ?  If  our  ipso  Jure  transmission  of  the  fe* 
gUim  and  Jus  relieUe  does  not  reach  English  property  A^ 
acending  to  the  Scots  widow  and  child,  from  the  defect  of 
power  of  a  foreign  law,  must  not  the  principle  of  tpia 
jure  vesting,  belonging  to  the  Uw  of  England^  operate  s# 
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M  neeessarj  result  of  its  own  {mperittm  t    I  coneeire^  1818. 
tilerefore,  that  it  will  impute  to  Mfs  Forbes  a  vested  in*. 
leresi  in  the  suceessioB :    it  wiM  impute  to  Mr  Forbes  a 
JU9  aetwms  to  eompel  Colcmel  Cumming  to  distribute. 
HokltMg  that  to  be  clear  and  undeafabte,  you  are  to  con^ 
aider  #hat,  in  my  opinion,  fcnrni^  the  onlj  difBcuHj  in 
tiie  ease.     li  is  a  difficulty  that  results  from  a  pecuKaf 
aubtletj  in  the  la#  of  England,  by  which  they  consider  i 
juM  oHimiiM  iM  tiol  assignable  at  eomnion  law.    Mrd  Fori 
beS)  I  suppose^  had  Unquestionably  a  ve^ed  interest'  in 
ker  share,  and  a  ju9  aetiofii§  to  compel  her  briber  tO'dis^ 
tribute.    Mr  Forbes,  again,  had  the  title  of  thinking  and 
acting  fbf  her  and  himself .    Had  h^  dcine  anything ;  bad 
ha  assigned  over  the  siiecessien  among  his  own  creditors,' 
that  would  be  held  to  have  been  an  act  df  Mrs  Forbes, 
whkh  the  CoM^  of  Chaiieery  would  have  enforced  i  fot 
Ihere^  I  beKeve,  Kes  the  pectiliar  subtlety,  that  the  rights 
though  not  assignable,  may,  if  neverthel^s  assigned,  bd 
enforced  id  equity.    But  Mr  Forbes  dies  reinfecttt,    Th^ 
tiunking  mind,  that  might  have  acted  in  right  of  his  wife/ 
is  alLtinguished.    She  must  thiok  for  herself  now;  or  get 
another  husband  to  think  for  her  \  and,  I  doubt  not,  that 
she  and  her  present  husband  would  be  the  proper  pla1n-t 
tiffs^  in  Westannster  Hall,  to  compel  €olenel  CUmming 
to  diatribttte.    I  conceive,  howevier^  that  it  is  h  la^ftit 
obligation  tiiat  slie  came  under^  by  virtue  of  her  marrtagcf 
with  Mr  Forbes,  and  not  qualified,  by  her  marriage  con-» 
tract,  to  convey  whatever  should  descend  to  her  di^tin]^ 
the  cov^ture.    There  is  ni>  express  article  in  the  con*' 
tract  to  that  effect^  to  be  sure;  but  it  is  clear  law^  thair 
the  marriage  supplies  it ;  and  this  right  has  descended  td 
her  hf  the  law  of  England  giving  her  ipso  Jure  »  vested^ 

2  c 
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1812.  interest  in  the  succession.    Would  she  not  be  bound  ia 
justice  and  equity  to  convey  this  benefit  to  the  reprewa- 
tatives  of  Cuiloden ;  or  will  any  one  tell  me,  that,  if  say 
person  has  granted  a  direct  assignment  of  all  that  shsU 
descend  to  him  during  the  marriage,  he  would  not  be 
bound  to  implement  this  by  an  express    conyeyance, 
wherever  such  a  form  was  requisite,     I  therefore  think 
there  can  be  little  doubt  that  the  law  of  EngliMiid  wioaU 
lay  her  under  a  complete  obligation  to  transmit  to  Ifr 
Forbes  the  benefit  of  any  action  for  distribution  that  she 
could  ^  bring  against  Colonel  Gumming ;  and  I  am  very 
dear,  indeed,  that  our  law  would  do  so.    Such  is  my  ge- 
neral view  of  this  C4se*    I  cannot  see  any  solid  answer  to 
it    But,  it  is  not  figurative  expressions,  but  somethiig 
very  jHrecise,  founded  on  principles  of  international  law, 
or  the  municipal  law  of  Engla&d,  that  will  shake  my  qpi^ 
nion.    In  short,  my  opinion  on  the  whole  rests  <«  no 
svdjtlety,  but  on  this  plain  obvious  ground,  that  moveable 
succession  may  be  taken  piecemeal ;  and  that,  instead  of 
confirmation,  a  great  variety  of  equivalents  are. sufficient 
to  transmit  it.    When  subjects,  therefore,  belonging  to  s 
Scots  defunct  are  to  be  recovered  in  England,  by  virtue  of 
the  powens  competent  of  law  to  English  courts  of  justice^ 
I  cannot  think  I  am  entitled  to  shut  my  eyes  to  the  do&i 
trines  and  operations  by  which  this  recovery  is  aooooh 
plisbed,  and  to  hold  tlHit^  merely  because  they  occur  in  Eng- 
land, they  are  incapable  of  operating  that  transmission  of 
the  succession  which  they  would  unquestionably  accom- 
plish in,  ScotUnd,  if  they  occurred  here.    With  us  the  sc- 
quintion  of  a  jus  aduMu  qmocunque  iUuloj  entitling  the 
nearest  of  kin  to  recover  personal  estate,  supersedes  coafir- 
matioa;  for  it  implies  that  the  estate  is  abeady  vested.. 
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And  to  the  law  of  Eagland  ascribes  tliis  Ju$  aMomu  to  1812. 
the  nearest  of  kindred,  ipso  jure j  the  Courts  6f  £ngland 
have  no  ocoataon  whatever  for  a  Scotch  confirmation,  in 
order  to  produce  that  vesting  effect^  that  Jfas  oeiimiiB  which 
their  own  law  has  already  inqpiited  to  the  nearest  of.  kin* 
dred.  But  it  is  said,  that  the  vesting  effect  of  the  law  of 
England  will  not  operate  where  the  defuncf  s  domicile 
was  foreign.  But  why  should  it  not  operate  ?  I  have 
ever  understood,  that  all  such  doctrines  are  of  universal 
aj^ication.  Yeairs  may  intervmie  before  the  true  hdr  is 
ascertained  ;  but  when  he.  is  ascertained,  I  presume  th^ 
moveable  snccession  will  be  held  to  have  vested  from  the 
decease  of  the  defnnct,  in  the  same  manner  as  would  hap-: 
pen  in  heritage  where  mortw^  Msit  vivum.  JLt  will  be  to 
me  a  matter  of  extreme  novelty,  if  it  shall  ever  be  held^ 
that  any  of  these  ordinary  rules,  by  which  municipal  Idw 
is  administered,  and  human  affairs  arranged,  shall  be 
made  to  vacillate  and  depend,  whether  they  shall  operate 
or  no  upon  the  dictates  of  a  foreign  municipal  law,  or 
the  proceedings  of  foreign  courts  of  justice.  Nor  can  I 
conceive  any  occasion  for  such  an  irregularity,  since  p^^ 
sonal  estate  in  England  must  be  retovered  and  bestowed 
by  the  administration  of  the  law  of  England^  which  must 
furnish  complete  means  within  itself  for  doing  full  justice 
to  claimants,  under  all  manner  of  rules  of  succession^ 
whether  presaribed  by  itself  or  by  any  foreign  law«. 

It  is  said  that  the  case  is  not  qdite  exhausted ;  that 
there  is  something  else  to  be  decided  as  to  the  subjects  in 
Scotland.  I  think  that  a  farther  inquiry  is  neceteary  as 
to  the  comitiission  to  Mr  6r«me,  which  was  followed  out 
during  Culloden^s  life^  or  executed  in  April  by  a  sale  of 
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1612.  the  furniture  in  Leith  Walk,  for  which  L.300  wm  ob& 
tuined.  I  take  it,  that  the  result  of  lliis  proceeding,  na* 
der  authority  of  the  letters  of  admimstration,  became  sub- 
ject to  thejtts  aetitmia  for  du^ihution,  in  the  same  vmyas 
the  English  funds ;  and,  if  so,  that  this  will  be  comBUi-* 
nicabie  likewise  to  Mr  Forbei; 

* 

LORD  BANN ATYNE. 

The  present  questi<Hi  is  atlended  with  rerj  great  doiAt. 
I  agree  that  the  law  of  a  particular  country  cannot  have 
any  operation  out  of  that  country ;  but  it  is  equally  dear 
that,  from  general  expediency,  the  rights  of  pa^es  in 
one  country  to  personal  property  in  another,  will  be  re* 
spected  and  earned  into  efGect  by  the  law  of  the  eountij 
where  they  are  situated.  That  is  a  principle  now  uu* 
versally  acknowledged,  and  it  is  not  now  a  mere  matter  of 
eomUas ;  it  is  a  fixed  rule  of  law.  Accordingly,  contrary 
to  what  was  formeriy  held,  it  is  now  the  rule  of  law  with 
regard  to  the  succession  to  personal  property,  that  it  is  to 
be  viewed  as  situated  in  the  country  where  the  proprie* 
tor  is  domiciled.  At  the  same  time,  there  is.  a  great  differ- 
ence between  the  question  of  substantial  right,  which  if 
determined  by  the  law  of  the  domicile,  and  the  manner 
in  which  it' shall  take  place.  This  last  owst  necessarily, 
to  a  certain  extent,  be  regulated  by  the  law  of  the  place 
where  they  are  situated.  I  haVe  yery  great  doubt  how 
ieiT  confirmation  in  Scotlaad  is  necessary  to  establish  a 
right  to  property  situated  elsewhere.  Personal  propeily 
can  only  be  made  effectual  by  proceedings  in  the  conntiy 
where  it  lies.  Transmission  from  the  dead  to  the  liriiig 
must  be  regulated  by  the  law  of  the  domicile^    The  sulur 
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itantial  rigbt  in  tiie  successioa  here  must  be  regulated  by  1813. 
the  law  of  Scotland,  seeing  die  proprietor  had  her  d<Mni«  '^ 
die  there.  If  this  were  an  ordinary  question,  the  distri- 
Wtion  would  take  place  in  England,  according  to  the 
rights  of  parties  under  the  law  of  Scotland.  But  I  have 
great  difficulty  in  seeing  why  we  are  not  to  apply  that 
principle  to  they««  mariti.  This  is  a  question  of  succes* 
aioB,  to  be  sure ;  but  take  the  case  of  a  marriage,  where 
the  wife  has  effects  in  England.  The  courts  of  law  diere 
will  decide  questions  as  to  these  effects  according  to  the 
law  of  the  country  where  the  husband  and  wife  had  their 
domicile.  If  I  am  right  in  this,  I  am  relieved  from  every 
ipquiry  into  what  the  forms  are  by  which  the  rights  .of  the 
wife  could  be  transmitted  according  to  the  law  «f  Bngland^ 

I  have  nothing  to  do  with  that  at  all.  The  whole  enquiry 

II  what  was  the  nature  and  extent  of  the  right  acquir- 
ed  by  the  husband  in  Scotland.  I  lay  confirmatioii  out  of 
the  question  altogether.  Did  Mr  Forbes  acquire  the  na« 
tural  right  or  civil  possession  of  this  property  ?  If  he  did 
not,  he  has  as  good  a  right  to  it  as  before  her  marriage* 
What  the  effect  of  the  administration  is  in  the  law  of 
England  I  enquire  not.  I  am  of  opinion  that  the  right 
remained  entire  in  Mr  Forbes. 

LORD  CRAIGIE. 

I  was  present  when  the  last  interlocutor  was  pronounced, . 
but  happened  not  to  have  read  the  papers.  However,  I 
approved  of  the  interlocutor,  and  after  all  I  have  heard, 
I  remain  of  the  same  opinion.  The  first  question  is  by  what 
law  this  moveable  succession  is  to  be  regulated  ?  and  there 
is  no  doubt  that  it  must  be  by  the  law  of  Scotland.    The 
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1812.  second  question  is,  in  what  maimer  or  form  are  the  parties 
entitled  to  it,  to  get  the  property  vested  f  and  it  appears 
to  me  equaUj  clear,  that  this  must  be  determined  bj  the 
law  of  the  place  where  the  property  is  situated.  No  form 
was  necessary  to  Vest  the  right  in  Mrs  Egerton.  No  let* 
ters  of  administration  were  necessary  at  all.  I  hold  that 
Mrs  Egerton,  while  alive,  had  a  complete  ri^t  to  the 
whole  of  these  eiTects.  The  third  question  is,  what  is  the 
right  which  the  marriage  created  ill  Mr  Forbes  during  the 
subsistence  of  it,  with  regard  to  the  funds  in  dispute  ? 
This  point  must  be  regulated  by  the  law  of  Scotland ;  by 
which  it  is  clear,  that  if,  during  the  subsistence  of  the  mar- 
riage, Mr  Forbes  had  brought  an  action  in  the  Courts  of 
England,  he  would  have  been  entitled  to  say,  that,  by  the 
law  of  Scotland,  he  had  a  valid  legal  assignment  to  all 
that  the  wife  should  acquire,  and  that  having  that  he 
would  have  had  a  good  right  to  judgment  in  his  favour. 

* 

LORD  GLENLEE. 
I  have  already  ^id  all  that  I  have  to  saj  in  this  case. 

LORD  ROBERTSON. 

I  am  in  the  same  situation ;  I  remain  of  the  opinion 
which  I  formerly  expressed. 

LORD  JUSTICE  CLERK. 

I  concurred  in  the  opinion  of  the  majority  of  the  Court, 
and  after  all  I  have  heard,  I  remain  of  the  same  opinion.  I 
thipk  apoint  which  was  formerly  attended  with  considerable 
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diiBcaltj,  is  now  as  clear  as  the  sun,  that,  by  the  law  of  1812. 
England,  it  is  the  duty  of  an  administrator  to  be  account* 
able  to  all 'Concerned  in  the  succession.  Indeed  the  doc- 
trine is  most  distinctly  laid  down  by  Blaekstone,  who 
states  that  they  are  bound  to  administer,  not  only  for  their 
own  benefit,  but  for  the  benefit  of  all  concerned.  Mr 
Forbes  would  have  been  entitled  to  bring  his  action,  and 
to  found  upon  his  right,  under  the  law  of  Scotland.  A 
great  deal  of  the  appearance  of  the  clashing  of  the  laws  of 
the  two  countries,  would  have  been  prevented  by  the 
slightest  variation  in  the  expression  of  the  interlocutor. 

The  Court  then  refused  the  petition,  and  adhered  to 
the  former  judgment. 

Counsel  for  the  pursuer — Baird,  Murray,  Graeme,  &c. ; 
Agent,  John  Graeme,  W.  S.  Counsel  for  the  defender, 
Connell ;  Agents,  Tait,  Young,  and  Lawrie,  W.  S. 
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THE   CASE  * 


or 


IMS  GBACE  WILLIAM,  LATE  DUKE  OF 

QU£EN6B£RBY» 


AOAIVtT 


THE  RIGHT  HON.  FRANCIS  CHARTERIS, 

BARL  OP  W£1IYS8  ;  PRANCIB  CBARTER18,  LORD  ELCHO,  HIS  SOX; 
AND  FRANCIS  CHARTERIS,  ESQ.  ELDEST  BON  OP  TBR  SAID 

FRANCIS  LORD  ELCHO. 


1806.  Tn  the  year  1693,  William  Lord  Douglas,  second  son  of 
the  Duke  of  Queensberry,  married  Ladj  Jane  Hay,  se> 
cond  daughter  of  the  Earl  of  Tweeddale,  Lord  High 
Chancellor  of  Scotland.  Bj  the  contract  of  marriage,  ex« 
ecuted  upon  this  occasion  between  the  parties,  with  con- 
sent of  their  respective  fathers  and  other  near  relations. 


*  The  author  took  notes  of  the  pleadings  and  opinioas  in  this  cutf  i| 
the  time  when  it  was  heard  and  decided,  and  gave  them  to  a  proicssionsl 
gentleman.  But,  having  obtained  a  eopy  since  the  preceding  sheets  woe 
in  a  great  measure  thrown  off,  he  has  been  induced  to  add  the  present  re- 
port, on  account  of  its  great  importance,  though  rather  out  of  piaos  hi 
point  of  date 


L 


tbe  Duke  ^of  Queensbeny  and  Loand  Williaa  Douglas  re-  IfiOfi. 
signed  the  Lordfbip  of  Ne]dpatl^  lying  in  the  sfaire  of 
Peebles,  and  certain  <tth£r  parts  cf  the  estate  at  Mardi, 
in  favour  of  the  heirs  of  the  marriage ;  and  certain  other 
subsututea  particularlj 


B J  this  contract  it  is,  inter  alia,  *  expressly  provided 
5  and  deolar^,  and  to  be  provided  and  contained  in  ^e 
^  said  resignation,  charter,  and  seisin,  and  in  all  tbe  snb^ 
sequent  rights  to  follow  hereupon  of  the  said  lands  and  ^ 
estate  in  time  coming  :    That  it  shall  nowise  be  leisome 
and  lawfiil  to  the  said   Lord  William  Douglas,    and 
the  heirs  majc  of  his  body,  nor  to  the  other  heirs  of 
tailzie,  respective  above  mentioned^  nor  any  of  them,  to 
sell^  alienate,  wadset,  or  dispone,  any  of  the  said  haill 
lands,  lordship,  baronies,  offices,  patronages,  and  others, 
above  rehearsed,  as  well  diose  to  be  resigned  in  favour 
of  the  said  Lewd  William  in  fee,  as  those  reserved  to  be 
disponed  by  the  said  Duke  of  Queensberry  in  manner 
foresaid,  or  any  part  thereof;  nor  to  grant  inf^ments 
of  liferent  nor  annualrents  furth  of  tbe  same,  nor  to 
contract  debts,  or  do  any  other  fact  or  deed  whatever, 
whereby  the  said  lands  and  estate,  or  any  part  thereof, 
may  be  adjudged,  i^prised,  or  otherwise  evicted  from 
them,  or  any  of  them  ^  nor  by  any  other  manner  of  way 
whatsoever,  to  alter  or  infringe  the  order  and  course  of 
succession  above  mentioned.    And  in  case  the  said  Lord 
William  Douglas,  or  any  of  tbe  other  heirs  of  tailzie 
above  specified,  shall  contravene  the  same,  all  suchlTacts 
and  deeds  shall  in  themselves  be  null  and  void,  ipsofacto^ 
without  necessity  of  any  declarator ;   and  the  person 
contravening,  and  his  heirs,  shall  forfeit,  tyne,  and  omit. 
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all  right,  title,  interest,  and  benefit,  that  thej  can  anf- 
wise  acclaim  by  virtue  of  this  present  tailsie,  and  is- 
feftmeiits  to  follow  hereupon ;  and  the  said  lands  and 
estate  shall  immediatelj  thereafter  descend,  appertain, 
and  belong  to  the  next  heir  of  tailsie  immediately  fol« 
lowing  the  contravener,  without  the  burden  of  all  such 
facts  and  deeds,  in  the  same  way  and  manner  as  if  the 
person,  contraFener,  and  his  heirs,  had  never  existed,  or 
bad  been  no  member  of  the  present  tailsie ;  and  it  shall 
be  lawful  and,  competent  to  the  next  heir  of  tailsie  to 
serve  himself  heir  to  the  person  immediately  preceding 
the  contravener,  without  the  burden  of  all  such  facts 
and  deeds ;  or  otherwise  to  establish  the  rights  of  the 
said  lands  or  estate  in  his  person,  by  decliurator  or  adju* 
dication,  or  any  other  manner  of  way  agreeable  to  the 
laws  of  this  kingdom.  It  is  always  hereby  expresdy 
provided  and  declared^  that,  notwithstanding  of  the  irri- 
tant and  resolutive  dauses  above  mentioned,  it  shall  be 
lawful  and  competent  to  the  heirs  of  tailzie  above  tpe^ 
cified,  and  their  foresaids,  after  the  decease  of  the  said 
William  Duke  of  Queensberry,  to  set  taoks  of  the  said 
lands  and  estate  during  their  own  lifetime^  or  of  the 
lifetime  of  the  receiver  thereof,  the  same  being  aL 
wfiys  set  without  evident  diminution  of  the  rental ;  and 
likewise  that  it  shall  be  lawful""  and  competent  to  the 
said  heirs  of  tailzie,  to  grant  suitable  and  competent 
liferent  provisions  in  favour  of  their  wives,  not  exceed- 
ing 5000  merks,  of  yearly  free  rent  of  the  said  estate, 
and  to  grant  provisions  in  favour  of  their  children,  not 
exceeding  two  years  free  rent  of  the  same;  and  with 
this  pi'ovision  always,  that  it  shall  not  be  lawful  to  any 
of  the  said  heirs  of  tailsie  to  grant  new  provisions  in  h» 
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*  vour  of  their  chOdren,  until  fint  the  fonner  provisioQS   1906L 

<  granted  by  their  predecessors  be  purged  and  satisfied, 

<  and  the  said  estate  freed  and  disburdened  thereof!  under 

<  the  hazard  of  tjbie  like  irritancies  and  certifications  abov^ 

*  mentioned.* 

Under  the  entail  contained  in  this  contract  of  mar- 
riage,  the  Duke  of  Que^sbeny  succeeded  his  father 
in  the  year  1751,  and  made  up  his  titles  by  special  seT'* 
Tice,  as  heir  of  tailzie  and  provision ;  upon  which  he-w« 
infeft. 

His  Grace  was  advised,  that  the  'entail,  of  which  the 
xiaterial  clauses  hate  been  quoted,  contained  no  effectual 
prohibition  against  granting  leases  of  any  endurance ;  and 
in  pursuance  of  this  advice,  he  authorised  Mr  Crawfurd 
Tut,  writer  to  the  signet,  bis  commissioner,  to  grants 
lease  of  the  farm  of  Wakefield,  being  part  of  the  entailed 
estate,  to  Alexander  Welsh,  for  the.  space  of  Jifty'setm 
years  from  Whitsunday  1810.  Mr  Welsh  afterwards  re« 
nbunced  this  lease,  aidd  a  new  one  was  granted  of  the  same 
date,  with  the  renunciation  of  the  former ;  by  which  Mc. 
Tait,  as  commissioner  for  the  Duke,  let  the  farm  of 
Wakefield  to  Mr  Wcl^h  for  t)ie  space  of  ninety-^even  years 
from  Whitsunday  1802,  with  absolute  warrandice.  On 
th^  other  hand,  Mr  Welsh,  upon  receipt  of  the  lease^ 
mfide  payment  of  L  318.  Is.  Sd.  of  fine,  or  grassum,  .an4 
becfime  bound  for  a  yearly  rent  of  L.86.  15s.  2d. ;  so  that 
in  place  of  a  diminution,  there  was  a  great  increase  of  the 
rental. 

Ifoubts  being  nevertheless  entertained  of  the  legality  «( 
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IS05.  tttch  a  tease,  under  the  terms  of  the  entail,  the  Duke  of 
Queentbeny  brought  a  deelaratoiy  action  before  the 
Court  of  Session,  against  the  Earl  of  Wemjss  and  the 
«ther  substitute  heirs  of  entail,  conciuding  to  have  it  fotmd 
and  declared,  that  he  was  in  nowajs  prohibited  bj  the  en- 
tail from  granting  leases  for  ninetj-seven  jears,  nor  from 
taking  grassums  for  such  leases,  they  being  let  without 
diminution  of  the  rental ;  and,  in  particular,  that  he  was 
in  noways  proMbited  from  granting  either  of  the  leases  ia 
&rour  of  Mr  Weldi. 

To  this  action  the  Earl  of  Wemjss  and  Lord  Eicho 
pleaded  in  defence,  that  the  leases  were  contrary  to,  and 
in  violation  of,  the  provisions  of  the  entail ;  and  the  action 
luiving  been  heard  by  Lord  Glenlee,  as  Lord  Ordinary, 
his  Lord^ip  a[qpmnted  the  question  to  be  stated  in  me- 
morials to  the  Court  Memorials  having  been  prepared 
and  lodged,  their  Lordships^  on  account  of  the  great  im« 
portance  of  the  question,  appointed  counsel  to  be  heard 
ia  their  own  presence ;  mid  the  leading  arguments  noade 
me  of  upon  this  occasion  will  be  (bund  in  the  following 
^[leeches  for  and  against  the  leases. 

MR  CLERK.  fFor  the  Purnter.) 

■  The  Dnke  of  Queensberry  is  the  heir  in  possession  ef 
llie  estate  of  Neidpath,  under  a  strict  entail,  which  con- 
tisins  no  prohibition  against  granting  leases.  His  Grace  is 
Ihe  pursuer  of  an  action  of  declarator,  against  the  Earl  of 
Wemyss,  and  the  other  substitute  heirs  of  entail,  which 
concludes  to  have  it  found  and  declared,  that  the  Duke 
^  Imu  right  to  grant  long  leases  on  this  estate^  particuIarijT 


«.  lesie  for  97  jean ;  and  the  quealicm  before  jaar  Lord-i  1806; 
shjpa  Ml  whether,  nader  an  obImI  of  this  description^  the 
proprietor  has  a  right  to  grant  such  a  lease,  jea  or  not; 
I  may,  in  the  nsean  time,  mention,  that  the  lease  was  grants 
ed  withont  dimi^katSon  of  the  rental ;  on  the  contrary^ 
there  is  a  small  addition  to  it 

I  need  not  state  to  your  Lordships^  that  the  Dulce  of 
Qtteensberry  holds  this  estate  under  an  entail,  and  it  ia 
onl J  necessary  fin*  ite  to  read  the  dauses  of  this  «atail^ 
which  are  founded  on  by  the  other  party  as  a  restrunt  on 
the  powers  of  the  Duke.  These  clauses  are,  <  That  ii 
shall  not  be  leisome,  ^  &e. 

This  is  the  ekuse  founded  on  by  the  defend^,  in  this 
declarator. 

In  1801,  the  Duke  granted  a  lease  to  Alexander  Welsh^ 
Px  57  years,  at  &rent  of  L.86.  16s.  2d.  and  a  grassun 
of  L.  201.  the  rent  of  L.  86.  16.  2d.  being  more  than  the 
former  rental,  so  that  this  lease  was  granted  without  di» 
minution  of  the  rental.  Afterwards,  in  180j?,  Webb  re» 
nounced  his  lease,  and  got  a  new  one,  upon  payment  of  a 
grassum  of  L.  318.  Is.  2d.  and  at  the  rent  of  L«  86.  16s.  2di^ 
so  that  there  was  still  no  diminution  of  the  rental. 

The  defenders  insist,  that  although  there  was  no  dimi* 
Aution  of  the  rental,  this  lease,  being  a  lease  for  97  years^ 
falls  within  the  general  prohibitions  of  the  entaiL  What 
the  pursuer  maintains  on  the  other  hand  is,  that  this 
lease  is  not  prohibited  by  the  entail,  or  by  any  of  the 
dausei  which  I  hwre  read  to  your  Lordships.    In  defsnct 
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1806.  to  the  action,  the  defenden  state,  th&t  the  lease  i$  <  mn 
^  trary  to,  and  in  violation  of  the  provisions  and  prohibi- 
f  tions  contained  ip  the  contract  of  marriage  and  entail, 
<  referred  to  in  the  summons.^  These  are  the  words  of 
the  defences ;  and  no  doabt  your  Lordl^lps  will  think  thst 
they  require  some  explanation ;  for  I  am  sore  no  man  will 
find  in  the  words  which  I  have  read,  that  a  lease  for  57 
years,  or  97  years,  or  any  length  of  endurance,  is  oontraiy 
to,  or  in  violation  of  the  conditions  of  the  entail.  The  de^ 
fence  seems  to  resolve  into  two  questions :  Is^,  Whether 
the  lease  falls  under  the  general  prohibitions  against 
telling,  annailzieing,  and  disponing?  And,  2d(y,  whidt 
takes  it  for  granted  that  it  does  not  fall  >under  the  general 
prohibitions.  Whether  the  permission  to  grant  leases  for 
ft  itfetime,  is  a  prohibition  to  grant  all  other  leases  ?  The 
defenders,  in  the  first  place,  argue  the  question,  whether 
the  lease  is  against  the  general  prohibitions;  and  in  this  view 
they  maintain  that  it  is  an  alienation.  But  th^  say,  in  the 
second  place,  if  it  were  no  alienation,  at  least  if  it  were 
not  struck  at  by  the  general  prohibitions,  that  in  conse* 
•quence  of  the  clause,  by  which  the  heirs  of  entail  are 
permitted  to  grant  certain  leases,  they  must  be  under- 
'  stood  to  be  prohibited  from  granting  any  other  leases,  or 
At  least  leases  beyond  19  years ;  for  it  seems  to  be  some- 
what inconsistently  admitted,  that  these  may  be  granted 

-*  It  seems  to  me  to  be  a  more  distinct  arrangement,  to 
consider  the  question  as  to  the  import  of  the  general  ]Mt^ 
hibitions  last,  and,  in  the  mean  time,  to  assume  that  the 
general  prohibitions  would  not  be  sufiicient  to  prevent  the 
granting  of  long  leases ;  and  I  do  say  that,  upon  thst 
supposition,  I  hold  it  to  be  perfectly  clear,  that  the  sub* 


wquent  clause  can  operate  nothing  in  favour  of  the  defen-  1806. 
dersk    I  shall  again  read  the  claus^-<<  It  is  always/^  &c» 
&C.  &c« 

There  is  here  a  permission  to  the  heirs  of  entail  to  set 
tacks  during  their  own  lifetimes^  or  the  lifetimes  of  the 
receivers^  which* may  be  an  unnecessary  permission ;  but 
hQw  it  can  be  turned  or  twisted  into  a  prohibition  of  any 
thing,  is  to  me  utterly  incomprehensible.  I  shall  even* 
admit,  that  the  granter  of  this  entail  may  have  supposed 
or  believed,  that  some  parts  of  the  entail  were  inconsistent 
with  the  power  of  letting  leases ;  and  I  think  that  is  a 
foretty  strong  admission.  .That  this  entail  contains  an 
express  permisuon  to  let  leases,  naturally  impflfes  that 
the  granter  of  the  entail  believed,  that  the  other  clauses 
bad  prdiibited  it  Supfiosing,  then,  that  the  granter 
of  the  entail  supposed  that,, does  it  follow  that  leases, 
were  thereby  prohibited?  Suppose  an  entailer  makes. 
an  entail  containing  no  resolutive  clauses  nor  prohibitions, 
and  that  it  were  established  in  the  clearest  manner, 
that  he  supposed  he  was  making  a  strict  entail.  Would 
it  follow  that  it  was  a  strict  entail  ?  Or,  suppose  that  an 
entail  was  made  full  of  permissions,  from  the  one  end  to 
the  other,  to  do  every  thing.  Would  all  these  permis-. 
sions  import  a  prohibition  to  do  any  thing  whatever  ?  I 
^hink  it  is  perfectly  clear,  that  permissions  inserted  with* 
out  bounds,  multiplied  to  the  end  of  the  chapter,  will 
TCver  infer  a  prohibition  to  do  any  one  thing  that 
can  be  supposed.  But  this  is  not  the  only  difficulty 
attending  this  part  of  the  defenders^  argument;  for  al- 
though it  were  proved,  that  the  entailer  thought  he  was 
prohibiting  leases^  and  therefore  gave  permission  to  grant 


d  I 


1806.  them ;  and  although  it  were  to  be  hekl,  in  argumeiftt  maS 

ia  law,  that  sneh  a  supposition,  on  the  part  of  an  entaik 

er,  should  operate  as  a  prohibition,  How  does  it  appetf-, 

from  this  entail,  to  what  part  of  it  the  entailer  referred, 

ill  hiB  supposed  prcAibition,  as  prohikifing  leases  ?     On 

what  part  of  the  entail  does  this  b^^f  or  conjecture  of 

the  entailer  rest  ?    Does  it  foNow,  that  be  thought  thai 

leases  were  alienations ;  that  tbej  wiere  contractioBs  of 

debt,  or  alterations  of  the  order  of  succession  ?    Does  he 

nkrto  aiij  one  jHrohibMon?    It  cannot  be  disoorered 

from  the  entml,  whether  the  entailer  fixed  upon  anj  one 

part  of  it,  more  than  another,  aM  therefoi^  I  i4)prdieiid, 

that  the  whole  of  the  defenders^  argument  is  pef  fectly  gra* 

tttitous,  in  so  &r  as  it  assumes,  that  the  entailer,  havings 

prohibited  alienations,  must  haire  supposed  thaA  he  was 

prohtbiting  leases.    Granting  even  that  propositton,  it  bj 

no  means  follows,  that,  in  anj  prohibition  against  leases 

eadsling  in  his  mind,  he  referred  to  an  alienation  of  the 

estate.  But  the  defenders  take  all  this  for  granted.    Thejr 

suppose  not  only,  that  the  entailer  supposed  that  he  wa« 

prdnbiting  leases  in  some  part  of  the  entail  or  other,  but 

fiirther  that  this  supposition  of  his  was  grounded  up<m  his 

having  (prohibited  alienations ;  so  that  the  whole  of  the 

defenders*  argument  proceeds  upon  a  conjecture  of  their 

own,  as  to  a  conjecture  of  the  entailer. 

But  even  if  all  that  I  have  now  stated  wire  to  be 
given  against  me,  I  shall  put  this  question*— Suppose 
that  the  entailer,  instead  of  positively  profaifaiting  sales  or 
alienations,  had  permitted  them  in  part,  faj  a  clause  of 
this  sort;  or  that,  omitting  altdg^er  a  prohibitioo 
to  seU  and  dispone,  he  had  authorised^  notwithstaoct 
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iiig  the  prerious  part  of  the  entail^  the  heirs  of  entail  to  sell,   1806. 
aiiDailaie»  and  dispone,  to  the  extent  of  a  half  of  the  estate^ 
YiTould  this  ever  operate  as  a  prohibition  to  sell  the  other 
lialf  ?  Supposing  he  had  prohibited  partial  alterations  of  the 
order  of  succession,  could  this  ever  operate  as  a  prohibition 
to  sell  the  other  half  of  it?  Supposing  he  had  prohibited  par- 
tial sales,  could  this  ever  operate  as  a  prohibition  against 
granting  leasee  ?    On  the  supposition  that  alienation  does 
not  include  a  lease,  it  is  impossible  that  jour  Lordships 
can  hold,  that  the  permission  to  grant  leases  of  one  kind 
ia  sufficient  to  make  the  word  alienation  mean  what  it 
would  not  otherwajs  mean.     You  would  rather  have  re«- 
course  to  other,,  and   more,  probable  suppositions;  you' 
would  rather  hold  that  the  entailer  had  been  advised  by  a 
writer  who  did  not  know  his  business  ;  or  that  a  part  of 
the  entail,  inserted  in  the  draft,  had  been  omitted  in  the 
extending.    You  will  rather  suppose  some  fault  in  the 
entail  itself,  than  that  an  alienation  includes  a  lease.    I 
therefore  hold  it  to  be  perfectly  clear,  that  unless  it  can  be 
made  out  that  a  prohibition  to  alienate  is  also  a  prohibi* 
tipn  to  grant  leases  of  all  kinds,  your  Lordships  cannot 
^d  any  prohibition  against  leasing  in  this  clause,  and 
that  the  permission  cannot  operate  as  a  prohibition.    Your 
Lordships  cannot  supply  by  implication  what  is  not  in  the 
deed  itself; 

Then  I  shall  proceed  to  the  other  pointy  which  is,  that; 
by  the  general  words  of  the  entail,  leases  of  all  kinds  are 
prohibited ;  and  that  it  required  the  subsequent  clause  to' 
enable  the  heirs  of  entail  to  grant  such  leases.  In  this 
branch  of  the  defenders^  argument,  they  do  not  maintain 
that  leases  of  all  sorts  are  prohibited^  they  only  maintainy 

2d 
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1806.  that  the  kind  of  leases  which  thej  are  pleased  to  call  aKe^ 
nations  of  the  propertj,  fall  under  ^the  general  prohibi- 
tions contained  in  the  words  *  sell,  annailzie,  and  dispone/ 
In  order  to  make   out  this,  they  undertake  to  shew^ 
that  a  long  lease  is  an  alienation  of  the  property,  and  that 
there  being  a  prohibition  against  selling,  annailEieing,  and 
disponing,  there  is  thereby  a  prohibition  against  granting 
long  leases ;  and  by  way  of  confirming  this  argument, 
various  authorities  are  produced,  to  shew  that  a  long  lease, 
or  any  lease  beyond  19  years,  is  an  alienation  of  the  pro- 
perty.   Now,,  in  order  to  answer  this  argument,  I  must  be 
permitted  to  call  your  Lordships^  attention  to  the  fixed 
and  certain  principles,  which  have  long  been  considered 
as  perfectly  established,  in  the  construction  of  entails.    la 
general,  it  will  be  observed,  that  all  sestraints  on  the  use 
of  property,  are  strictly  interpreted,  as  being  contrary  io 
natural  liberty  as  well  as  expediency.     They  are  limita- 
tions and  restrictions  on  the  freedom  of  commerce.-    Etc^ 
ry  man  is  presumed  to  have  the  unrestrained  .admtnistra* 
tion  of  what  belongs  to  him ;  and  that  he  should  have  this 
power  is  highly  necessary  for  the  public  good.   Excepting, 
therefore^  in  so  far  as  he  is  restrained  iu'  this  particular^ 
either  by  the  public  law,  or  by  the  title  under  which  he 
holds  it^  be  is  entitled  to  the  unlimited  exercise  and  dis* 
posal  of  his  property.     The  great  canon  of  entail  law  ia^ 
that  in  construing  entails,  particular  attention  must  be 
paid  to  the  words  made  use  of,  in  imposing  these  fetten 
upon  the  fre€  management  of  property*     These  are  al* 
ways  to  be  construed  according  to  their  plain  import,  and 
can  never  be  stretched  beyond  their  clear  and  obvious 
meaning.     It  is  unnecessary  to  illustrate  this  farther  after 
the  case  of  Duntreath.    It  was  there  decided .  that  tha 


Adxiivflrr  the  eari.  op  wimrss,  tie,  41  d 

word  kctr  did  not  include  the  disponee  Or  inatUutef  noU   1S06/ 
withstanding  the  evident  intention  of  the  entailer,  which 
appeared  from  various  clauses,  and  indeed  from  the  na- 
ture of  the  transaction  itself.     It  Was  farther  laid  down 
in  that  case,  that  the  words  of  an  entail  ar^  not  to  be  coik 
atnied  by  presumptions,  or  explained  by  references  to 
other  ptfrts  of  the  entail,  aifd  that  they  cannot  by  coni- 
struction  be  made  to  signify  any  thing  inconsistent  with 
their   true  and  proper    meaning.      Now,    in  order    to 
apply  this  principle  to  the  present  case,  it  is  perfectly 
clear;  that  if  the  defenders  in  their  argument  have  got  no 
farther  length  than  a  mere  statement,  which  I  otvn  is  a 
probable  one^  that  the  grauter  of  this  entail  supposed  that 
the  heirs  of  entail  were  not  at  liberty  to  grant  long  leases, 
they  have  got  no  length  at  all.     I  donH  know  that  there 
is  any  thing  in  the  entail,  to  shew  that  the  granter  had 
any  intention  beyond  the  words  of  it.    I  dare  say,  hoilf- 
ever,  he  meant  that  the  heirs  of  entail  were  prohibited 
from  granting  very  long  leases ;  but  agreeable  to  the  rule 
which  has  been  established,  the  intention  of  ati  entailer, 
let  it  be  ever  so  clear,  is  not  enough.     The  entail  is  not 
binding,  unless  the  intention  be  expressed  in  cletfr  and 
technical  words.   Where  there  is  only  room  for  a  supposi- 
tion or  a  conjecture  arbing  from  this,  that  the  entailer 
would  have  been  extremely  inconsirtent  if  he  had  not  in- 
tended to  restrain  th^  heirs  of  entail  from  granting  long 
leases ;  where  your  Lordships  have  only  a  notion  or  an 
idea  of  your  own ;  where  you  are  obliged  to  guess  at  the 
entailer's  meaning;   where  you  have  not  even  evidence  of 
his  intention  by  improper  wprds-^by  words  that  have  any 
meaning  at  all— it  is  altogether  impossible  to  found  a  judg- 
ment upon  such  a  medium,  and  consequently  hold  that  tl^a 
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1806    this  entiul    contams    any  prohibition  against  grantiiig 
leases* 


But,  it  is  said  by  the  defenders  that  the  prohibition  is 
contained  in  the  clause  against  alienating.     They  do  not 
maintain  that  all  leases  are  alienations.     They  admit  that 
leases  of  19  years  are  not  alienations ;  but  they  hold  th^ 
leases  for  a  longer  term  are  alienations.    Then,  upon  the  de- 
fenders* own  admission,  Df  e  are  to  enquire  upon  what  ground 
it  is  that  they  maintain  longer  leases  than  leases  for  19 
years  to  be  alienations.    How  comes  it  that  a  lease  for  29 
years  is  an  alienation  ?   The  defenders  seem  to  fancy  that 
they  have  made  a  very  satisfactory  answer  to  this,  when 
'they  say  that  a  long  lease  is  very  prejudicial  to  the  heir 
of  entail,  especially  if  it  be  granted  for  a  low  rent  and  a 
grassum.     This  no  doubt  is  a  very  prejudicial  transae- 
tion ;  but  although  the  defenders  could  shew,  that  ia 
loose  and  popular  language  it  were  to  be  considered  as  io 
:some  respect  an  alienation,  it  does  not  follow,  that  in  pnjfet 
technical  language  it  is  an  alienation.     Many  transactions 
•that  heirs  of  entail  have  a  right  to  do,  ai^e  extremely  pre- 
judicial to  the  heirs  that  are  to  come  after  them ;  and 
-although,  in  the  same  vague  and  popular  sense,  they  may 
'-be  said  to  be  alienations,  yet  they  are  plainly  not  struck  «t 
by  the  general  prohibitions  against  selling,  annailaieing, 
and  disponing.     I  shall  again  the  read  the  words  of  tk 
clause.     (Reads  the  clause.) 

> 

I  do  not  find  here  any  good  reason  to  shew,  that  a  long 

lease  is  an  alienation.    Oh !  but,  say  the  defenders,  it  is  an 

^alienation,  in  so  far  as  it  is  prejudicial  to  the  heirs.  But  a 

''irery  short  lease  may  be  more  prejudicial  to  the  heirs  thsa 
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^  long  lease.  Suppose  a  lease  granted  for  three  nineteen  1806. 
years,  and  that  the  tenant  stipulates  a  very  high  rent— 
that  in  a  few  years  he  stipulates  an  addition  to  it-— and  in 
a  short  time  a  stiU  farther  addition ;  while  to  compensate 
completely  for  the  great  length  of  the  term  of  this  lease^ 
lie  gives  a  rise  of  rent  at  each  prorogation.  In  the  sense 
of  the  defenders,  this  lease,  though  a  v^ry  long  lease,  is 
not  an  alienation  of  the  property,  because  it  is  an  equal 
transaction,  in  which  the  tenant  pays  a  full  recompense 
for  the  benefit  of  the  long  term.  We  may  compare  this 
lease  with  a  short  lease  of  19  years  for  a  low  rent  and  a 
Tery  high  grassum,  which  the  defenders  admit  not  to  be 
an  alienation.  In  this  case,  I  should  say,  in  popular  lan-^ 
guage,  that  the  lease  for  19  years  at  a  third  or  fourth  of 
the  rent  was  extremely  prejudicial,  and  therefore  an  alie« 
nation ;  and,  on  the  other  hand,  that  the  long  lease  was  not 
an  alienation,  because  granted  for  a  full  and  adequate  con- 
sideration, not  only  to  the  granter  himself,  but  to  all  the 
heirs  who  are  to  come  after  him.  I  apprehend,  therefore^ 
that  there  is  no  ground  in  principle  for  the  distinction  at* 
tempted  by  the  defenders ;  and  as  to  legal  authority  they 
fieem  to  have  little  else  to  go  upon  than  what  are  mentioned' 
in  the  printed  pleadings. 

The  first  of  these  is  a  passage  from  Craig,  as  to  the 
casualty  of  recognition ;  a  question  of  a  totally  different 
sort  from  the  present.  It  would  appear  that  Craig^s  opi- 
nion  was,  that  the  vassal,  by  granting  a  long  lease,  sub* 
jected  himself  to  recognition;  and,  in  the  question  of  re«> 
cognition,  he  seems  to  have  thought,  that  a  long  lease 
was  to  be  counted  with  alienations  of  the  property.  But 
this  can  be  perfectly  well  explained,  as  not  bearing  on  the 
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1806.    question  before  your  Lordships ;  for  the  vassal  wasboan^ 
bonajide  to  do  nothing  to  the  prejudice  of  the  superior  ^ 
lind  therefore,  as  he  was  bound  not  to  alienate  by  one  sort 
of  title,  he  was  equally  bound  not  to  deprive  the  superior 
of  the  benefit  of  the  feu,  by  a  delusive  conveyance   of 
another  sort,  under  another  name ;  and  Craig-s  opinion 
is,  not  that  a  lease  is  an  alienation,  but  that  it  is  to   be 
held  as  an  alienation  in  the  question  of  recognition.     His 
words  are,  ^  Quod  autem  de  alienatione  diximus,  idem 
f  doctor^s  putant  de  longissimi  temporis  locatione,  nam 
f  eadem  fere  videtur  causa  ingratitudinit  priecipue  si  ob 
^  imaginarium  pretium  aut  mercedem  locetur  feudum ; 
<  nam  locatio  longi  vel  longissimi  temporis  est  species 
*  qusedam  alienationis,  et  sub  alienatione  continetur ;    et 
^  fraus  fieret   legi,   nisi  et  locatio  longi  vel  longissimi 
^  temporis  simul  cum  alienatione  prohiberetur,  licet  Ion- 
^  gum   tempus  definiatur  decennium.^     It  is   perfectlj 
evident  what   the   meaning  of  this  passage  is.      Dur- 
i|)g  the  subsistence  pf  the  bona  fide  contract,  the  vassal 
was  to  do  nothing  to  the  prejudice  of  the  superior,  hj 
granting  long  leases  or  otherwise ;  and  a  lease  for  ten 
years  was  then  ^long  lease.    A  long  lease  was  considered 
as  an  attempt^  on  the  part  of  the  vassal,  to  deprive  the 
superior  of  his  right.     His  right  was  to  have  the  right  of 
recognition,  in  case   the  vassal  alienated.      Granting  a 
long  lease  was  doing  a  thing  equally  prejudicial  to  the 
superior,  which  the  vassal  had  no  right  to  do ;  and  there* 
fore,  in  that  question,  a  tack  was  considered  as  a  species 
of  alienation.  But,  notwithstanding  this,  although  the  view 
taken  of  the  subject  by  Craig  were  as  the  defenders  have 
wished  to  represent  it,  it  does  not  appear  that  the  subsequent 
writers  on  our  law  adopt  the  same  doctrine.     Stair  does 
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liot  say  that  a  long  tack  is  to  be  considered  as  of  the  same   1^906. 
nature  with  an  alienation  of  the  feu.  And  this  leads  me  to 
take  notice  of  a  passage  quoted  from  that  author  by  the 
defenders,  which  requires  some  correction—'  Subinfeuda^ 
*  tion,  in  all  cases,  is  accounted  alienation ;  and  where 
<  alienation  is  prohibited,  subinfeudation  is  understood,  and 
^  alto  long  locatian?    This  would  go  to  show,  that  Stair 
thought  that  long  location  inferred  recognition ;  but  it 
does  not  appear,  from  any  authority,  that  Stair  ever  wrote 
this  passage ;  for  it  is  not  to  be  found  in  any  edition  of 
his  works  published  by  himself;  it  is  only  to  be  found  in 
the  latter  work  edited  by  another  person.  I  shall  read  the 
passage  from  the  edition  1693:    '  It  is  much  debated 
among  the  feudists,  whether  by  subfeudation  recogni-* 
tion  be  incurred,  or  whether  it  be  comprehended  under 
alienation ;  because  in  libriB  feudorum^  albeit  alienation 
iA  fees  be  expressly  prohibited,  yet  in  the  same  place, 
as  Craig  observeth,  subfeudation  is  allowed,  because  by 
subfeudation,  neither  the  personal  prestations  bet#ixt 
superior  and  vassal  are  allowed,  seeing  the  vassal  con* 
tinues  vassal,  and  liable  to  all  these ;  neither  is  the  real 
right  and  interest  of  the  superior  in  the  fee  itself  dimi- 
nished, but  he  hath  the  same  access  thereto  as  if  there 
had  been  no  subfeudation,  yet  subfeudation  in  all  cases 
is  accounted  alienation :  And  where  alienation  is  prohi- 
bited, subfeudation  is  understood,  and  so  emphyUosts^  or 
feu  farm,  which  is  at  least  a  perpetual  location.'*    And 
so  your  Lordships  see,  there  is  no  authority  for  stating 
that  long  location  inferred  recognition ;  and  it  will  not  be 
laid  that  there  is  any  direct  authority,  or  even  indirect 
authority,  for  this  point  being  stated  by  Stair. 
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1806.       These  are  all  the  authorities  founded  on  hj  the  def 
fenders ;  and  on  these  jour  Lordships  are  told,  that  a  long- 
lease  id  to  be  held  as  an  alienation.     In  fact,  there  is  not 
an  authority  quoted  to  your  Lordships  on  the  point  before 
you.     The  rules  as  to  questions  betwixt  superior  and  vas* 
sal)  where  not  only  alienations,  but  equivalents  to  alie^ 
nation,  were  prohibited — ^not  only  alienations  technically, 
but  alienations  in  a  popular  sense— can  have  no  earthly 
effect  upon  this  case^     There,  alienations  were  of  the 
same  nature  as  alienations  on  deathbed.     The  rule  of  law 
there,  not  only  goes  to  a  prohibition  of  sales-,  or  aliens* 
tions  of  the  estate,  but  of  all  other  things.    A  man  in 
this  situation  cannot  even  dispose  of  his  moveable  pro* 
perty,  if  he  brings  a  load  of  debt  upon  his  heirs.    Ex- 
actly so  it  is  with  the  superior  in  the  question  of  recog* 
nition,  and  indeed  in  all  other  questions  with  the  supe- 
rior.    But,  in  an  entail,  it  is  iritUsimi  juriu^  that  the  ftt* 
ters,  unless  expressly  and  technically  laid  on,  can  nerer 
be  supplied  by  any  equivalents.     Your  Lordships  are  not 
to  take  equipollents ;  you  are  not  to  take  intentions,  and 
far  less  suppositions  as  to  intentions ;  you  are  tp  take 
nothing  but  express  words.    Such  restraints  cannot  be 
implied;  they  cannot  be  inferred ;  they  are  directly  oon^ 
trary  to  the  favourite  of  the  law—- the  free  use  that  every 
man  is  entitled  to'  make  of  his  property.     I  apprebend, 
then,  that  notliing  is  stated  to  induce  your  Lordships  to 
think,  that  an  alienation  includes  a  lease  of  any  descrip^ 
tion.    A  lease  is  merely  the  hiring  out  the  use  of  the  sur* 
face  of  a  subject  for  a  certain  time,  and  for  an  equivalent 
in  the  produce,  or  in  money  as  the  vahie  of  the  produce. 
From  this  very  definition,  it  is  impossible  that  it  can  be 
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iacluded  In  the  general  prohibitions  of  this  entail.    Frbm  1806.* 
the    manner    in    which  the    words  are  arranged  toge^ 
ther»  it  must  be  understood,  that  tlie  words  <  ahnailsie^ 
and  ^  alienate  ^  are  intended  to  point  at  an  alienation  of 
the  property,  and  not  at  a  location  of  it 

The  definition  of  alienation,  in  contradistinction  to  that 
of  location,  is,  that  alienation  makes  a  change  of  the  proper* 
tj ;  it  is  a  transference  of  the  property ;  the  person  alienat- 
ing has  no  longer  a  right  to  the  property ;  which  is  not  the  ef-' 
feet  of  a  lease.   These  are  the  definitions  in  the  law  of  Eng-' 
land,  as  well  as  in  this  countnr.  I  don'^t  doubt  but  alienation 
may  be  made  by  lease ;  an  alienation  of  a  lease  may  be  made 
by  lease ;  a  great  deal  of  the  prc^rty  of  England  is  held 
by- that  sort  of  title;  and  when  it  is  said  that  a  man, 
haying  the  pi\>perty,  can  alienate  that  property  by  lease^ 
the  meaning  must  be,  that  he  holds  the  property  by  lease,' 
and  can  therefor^  alienate  it  by  lease ;  for  the  definition^ 
of  alienation  is,  that  it  transfers  the  property  of  any  thing 
from  one  person  to  another.     It  is  just  the  same  in  the 
law  of  Scotland,  and  it  must  be  contradisUnguished  from 
lease,  which  does  not  transfer  the  prop^y,  either  in  one 
view  or  another.    The  property  of  the  soil,  with  all  mines,* 
nuneral?,  marl,  &c.  remain  with  the  landlord:  betnay 
work  all  these  upon  paying  surface^damoges  ;  and,  evenF 
as  to  the  surface,  the  tenant  is  very  often  under  man;f 
peatrictions.    Again,  if  the  lands  are  overflowed,  oroo>« 
vered^with  sand,  no  claim  lies  for  rent ;  which  shows  that 
the  property  remains  with  the  landlord  in  this  case.     The 
landlord  has  also  a  preferable  right  over  the  crop  for  his  rent. 
The  crop,  in  fact,  belongs  to  him  to  that  extent.     In  the 
case  of  extraordinary  sterility,  the  landlord  must  forego  oif 
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1606.  aiiate  the  rent ;  and»  until  the  law  was  corrected  .by  art  act 
of  Parliament,  the  whole  moveaUes  belonging  to  the  tenant 
might  hare  been  seiaed  by  the  landlord's  creditors,  to  the  ex- 
tent of  the  rent  actually  payable.  This  was  the  law  at  the 
▼ery  time  when  it  is  said,  on  the  other  side,  that  a  lease  was 
held  as  an  alienation.  Farther,  the  landlord  has  the  rights 
of  a  frediolder,  in  virtue  of  his  property  in  the  land.  He 
sits  and  votes  as  a  Commissioner  of  Supply ;  he  is  liable 
in  ministers'  stipends,  repairs  to  the  church,  manse,  and 
school  of  the  parish ;  and  although  the  tenant  is  liable  to 
poors'  rates,  this  is  in  virtue  of  a  bpecial  statute.  In  all 
these  particulars,  the  rule  is  just  the  same,  whether  the 
lease  be  for  ten,  or  nineteen,  or  two  nineteen,  or  three 
nineteen,  or  four  nineteen,  or  any  number  of  years, 

I  might  lay  before  your  Lordships  a  great  many  more 
illustrations  of  the  same  kind ;  but  it  appears  to  me,  that 
from  considering  the  mere  definition  of  the  lease,  and  its 
effects,  it  is  impossible  to  hold  that,  by  prohibiting  aliena- 
tions, 4eases  of  any  length  of  endurance  are  prohibited. 
X»et  the  leas^  be  long  or  short,  it  is  still  a  lease.  The 
landlord  still  retains  the  prcqperty,  and  it  depends  upon 
circumstances,  which  are  not  entitled  to  be  considered  in 
»this  question,  whether  it  is  an  unfavourable  bargain  for 
the  landlord,  and  the  heirs  that  are  to  come  after  him,  or 
not*  Therefore  I  submit,  that  there  is  no  ground  fcup 
maintaining  any  of  the  propositions  held  by  the  defend- 
^,  either  upon  the  general  prohibitions,  or  the  special 
clause  of  the  entail. 

• 

'  In  fact,  it  has  been  so  found  in  several  cases  decided  by 
ypur  Lordships.    I  shall  only  take  notice  of  the  case  of 
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Xie^e  against  Orme ;  and  I  submit  that  jour  Lordships    180S. 
cannot  decide  this  case  against  the  Duke  of  Queensberiy, 
without  revising  the  judgment  there.     I  need  not  refer 
to  the  case  of  Kinnaird,  &c. ;  bUt  I  shall  state  generaliT* 
the  circumstances  of  this  case. 

« 

This  was  an  entail  containing  all  the  usual  clauses,  and. 
In  particular,  positive  prohibitions  against  selling,  annail- 
zieing,  and  disponing.     Notwithstanding  of  these  prohi- 
bitions, Leslie,  the  proprietor,  who  was  obliged  to  Orme^ 
granted  him  a  lease  for  seventj-six  years,  at  an  under  rent,' 
and  for  a  considerable  grassum.     After  this,  Orme,  with- 
out renouncing  this  lease,  accepted  of  a  prorogation  of  it 
from  Leslie  of  three  nineteen  years,  for  which  a  small 
grassum  was  given,  I  think  about  L.25.     The  question 
came  before  the  Court ;  and  they  adhered  to  an  interlo- 
cutor of  Lord  Covington,  laying  down  the  law  in  general 
terms,  and  finding  such  a  lease  not  comprehended  within 
the  prohibitions  of  the  entail.     The  second  lease^  or  pro- 
rogation, was  indeed  reduced,  upon  a  special  ground, 
namely,  that  it  was  not  good  against  singular  successors, 
not  having  been  followed  by  possession.     Here  we  have 
nothing  to  do  with  it ;  because  this  lease  is  granted  by 
the  heir  of  entail,  who  is  alive,  and  the  tenant  is  either 
in  possession,  or  may  be  in  possession.  « 

It  has  been  said  on  the  other  side,  as  to  this  case,  to 
^how  that  it  does  not  apply,  that  the  leases  were  granted 
by  way  of  security  for  money  which  Orme  had  advanced  in 
a  lawsuit,  by  which  the  estate  itself  bad  been  secured  to  a 
certain  series  of  heirs,  of  whom  the  pursuer  was  one,  and 
frbo  might  justly,  therefore,  be  considered  as  barred  from 
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1806.  insisting  in  the  challenge.  This  circumstance^  bowefer* 
had  not  the  smallest  weight  with  the  Court  '  It  is  no! 
even  alluded  to  in  the  general  interlocutor  by  which  tht 
lease  was  sustained. 

As  to  Orme^s  having  been  at  great  expence,  Orme  was 
never  allowed  to  go  into  the  evidence  of  his  having  made 
any  advance  for  Leslie.  This  circumstance  was  never 
taken  into  consideration  at  all.  Orme  might  have  paid  out 
L.  9000,  or  90,000,  it  was  all  one,— Leslie  was  just  hi$ 
debtor  for  the  money,  and  upon  his  death,  the  heir  of  en* 
tail  had  nothing  to  do  with  it.  From  the  way  in  which 
this  case  b  stated  by  the  defenders,  it  is  impossible  to  see 
the  true  relation  in  which  it  stands  to  the  present ;  for 
they  state,  that  by  the  tenor  of  the  deed  of  entail,  m 
place  of  a  prohibition  to  grant  leases,  there  was  a  clause 
specially  empowering  the  heir  of  entail  to  grant  leases 
without  any  limitation  iii  point  of  time,  and  even  with  dii 
minution  of  the  rental.  From  this  statement  your  Lord* 
ships  would  be  led  to  suppose,  that  there  really  was  such  a 
clause  in  this  entail ;  but  the  fact  is  that  there  was  noM 
such,  and  the  matter  is  sufficiently  explained  by  the  defend* 
ers  themselves.  In  this  case  there  were  two  entails,  the  6rA 
contained  a  special  prohibition  to  set  tacks  with  diminution 
of  the  rental ;  but  by  a  subsequent  deed,  the  entailer  dis- 
pensed with,  and  annulled  this  clause,  just  as  if  it  had 
never  been  inserted ;  for  the  defenders  expressly  state,  in 
their  information^  that  a  prohibition  against  granting 
tacks  which  bad  once  been  inserted,  was  expressly  abn>* 
gated  and  taken  away  The  case  in  fact  just  amounts  t« 
this ;  by  the  first  entail  there  was  a  prohibition  agamsft 
granting  tacks ;  and  by  the  second^  tMe  jirohibition  way 


recalled,  therebj  leairing  tke  entail  without  any  dause  at  1806L 
•11  prohibiting  leases.  In  short,  it  is  not,  as  the  d^enders 
bave  stated  it ;  there  was  no  allowance  here  to  grant  tacks 
of  an  J  sort;  on  the  contrary,  there  had  previously  been 
•  prohibition  to  grant  tacks  by  the  first  entail,  which,  by 
the  second,  was  entirely  annulled,  in  the  same  way  as  if 
•the  first  deed  had  never  contained  such  a  clause,  in  which 
case  the  second  clause  would  have  been  altogether  unne- 
cessary. It  was  only  necessary  because  the  entailer  wish- 
ed to  revoke  the  first  clause,  and  therefore  I  apprehend  that 
nothing  can  be  clearer  than  that  this  decision  was  a  gene- 
ral one,  upon  an  entail  containing  general  prohibitions 
•gainst  selRng,  alienating  or  disponing ;  but  containing 
no  particular  prohibitions  In  this  case  the  Court  sus- 
tained a  lease  for  seventy  six-years.  If  they  sustained  a 
lease  for  seventy  six-years,  it  would  be  difficult  to  show, 
that  if  the  decision  is  good  in  the  case  of  any  entail,  it 
•should  not  be  good  in  the  particular  case  now  before  your 
Liordships*  No  distinction  can  be  made  between  them. 
When  a  lease  comes  to  be  just  the  same  thing  with  a  per- 
petuity, it  is  said  that  it  must  be  considered  as  a  different 
thing  from  a  lease  which  is  something  less  tiuin  a  per- 
petuity. It  must  be  admitted,  in  point  of  fact,  that  a 
Dinety-seven  years  lease  is  more  a  perpetuity  than  a  seven* 
ty-six  years  lease ;  but  notwithstanding  of  this,  a  lease 
•for  ninety*seven  years  is  not  equal  to  a  perpetuity,  either 
in  the  abstract,  or  in  any  particular  view.  The  differ 
lence  is  extremely  trifling,  if  we  are  to  calculate  the  value 
of  the  annuities,  but  as  a  lease  for  seventy-six  years  does 
not  come  up  to  a  perpetuity,  neither  does  a  lease  of  nine* 
ty-seven  years.  It  requires  a  lease  for  a  hundred  years  to 
#ome  so  near  to  a  perpetuity,  as  to  be  held  equivalent  i» 
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1806.  it.  There  is  a  difierence,  and  I  believe  it  is  this,  that-ii 
peq)etu8l  annuitj  is  worth  twenty  years  purchase,  where:- 
as  an  annuity  for  ninety-seven  years  is  worth  something 
less.  This  is  attended  to  in  calculation,  and  is  uniform- 
ly deducted.  If  it  is  a  perpetual  annuity  of  L.  100  a 
year,  it  is  worth  L.  2000 ;  but  an  annuity  of  L.  100  c 
year  for  ninety-seven  years,  is  worth  only  L.  1985,  com- 
ing very  near  in  practice  to  the  value  of  a  perpetuity. 
But  an  annuity  for  ninety-seven  years  does  not  come  up  ta 
it  any  more  than  an  annuity  for  seventy-six  years ;  aoi 
therefore  if  the  rule  is  to  be  applied  to  this  case,  I  say, 
that  a  tack  for  seventy-six  years,  in  point  of  principle,  is 
just  as  much  a  perpetuity  as  a  tack  for  ninety-seven  years. 
In  short,  supposing  a  distinction  between  long  and  shoit 
tacksy  the  one  being  alienations,  and  the  other  not  being 
alienations,  it  is  impossible  that  your  Lordships  can  strike 
the  line  at  tacks  of  ninety-seven  years.  You  must  go  a 
little  farther ;  your  predecessors  did  not  strike  it  at  seven- 
ty-six years,  and  you  cannot  do  it  at  ninety-seven.  If  you 
are  to  adopt  this  argument,  and  to  apply  it  to  a  lease  for 
ninety- seven  years,  it  is  impossible  for  you  to  draw  a 
line  at  all  betwixt  tacks  which  are  to  be  held  as  aliena- 
tions, and  tacks  which,  though  long,  are  not  to  be  heU 
as  alienations.  I  should  suppose  that  you  would  not  hold 
that  a  lease  for  twenty  years  is  an  alienation,  neither  eta 
you  hold  that  a  lease  for  seventy-six  years  is  an  aiioia- 
tion,  after  the  decision  in  the  case  of  Orme ;  and  if  yoa 
cannot  hold  a  lease  for  seventy-six  years  to  be  an  aliena- 
tion, it  is  equally  clear  that  the  line  cannot  be  struck  at 
ninety-seven. 

Before  concluding,  I  wish  to  recal  your  Lordships'  ra^ 


AvuUtfit-  rum  maku  or  vrsHYM,  &C»  491 

•elltiction  to  the  true  state  of  this  case.  This  is  aa  en-  1800. 
tail  which  must  be  strictly  interpreted :  in  order  to  pro- 
duce fetters,  we  must  have  some  technical  expressions; 
and,  therefore,  .although  a  lease  for  one  hundred  or  two 
hundred  years,  were,  to  all  practical  purposes  equivalent 
to  an  alienation,  yet,  if  your  Lordships  have  not  thif 
technically  prohibited,  it  is  impossible  for  you  to  extend 
the  terms  of  the  entail.  Your  Lordships  know,  that 
where  it  is  perfectly  clear  that  the  entailer  intended  ta 
prohibit,  it  is  not  sufficient  This  was  found  expresslj 
in  the  case  of  Hume  of  Argaty.  It  is  not  enough  t0 
argue  that  this  was  a  disposition  or  alienation  and  therer 
ibre  that  it  was  comprehended  under  the  general  prohi^ 
bitions ;  the  thing  which  was  done  was  not^  technically 
jirohibited  by  the  entailer;  and  therefore  though  an  equw 
Talent  was  done,  yet  your  Lorddiips  cannot  interpose  youf 
'.authority  to  extend  the  fetters  of  the  Qntail« 

Ma  SOLICITOR  GENERAL  (Blair.) 
<  For  the  Defendert,) 

This  question  is  insisted  in  by  the  Duke  of  Queens- 
berry,  and  relates  to  a  very  important  question  of  law. 
It  is  fortunate  that  his  Grace  has  not  only  brought  the 
question  before  this  Court,  but  has  done  it  in  the  fairest 
manner.  He  has  not  endeavoured  to  avoid  the  general 
question  of  law  by  any  enumeration  of  specialties,  nor 
to  shelter  himself  tinder  the  protection  of  a  btmajide  third 
party.  He  comes  forward  propria  persona^  as  an  heir  of 
entail,  holding  a  large  estate  subject  to  certain  limitations 
enumerated  in  the  deed ;  and  he  tells  your  Lordships 
that^  notwithstanding  of  these  limitations  he  has  takei^ 
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1806.  it  Qfion  him  to  grant  a  lease  of  a  considerable  farH^' 
to  a  man  of  the  name  of  Welsh,  for  no  less  a  period 
than  ninety-seren  years ;  and  he  farther  adniite,  that  he 
panted  the  lease  at  a  rent  ccmsiderablj  under  the  valae 
-of  the  lands  ;  for  he  states  that  he  received  a  large  gras- 
^mn,  which  is  now  in  his  pocket ;  so  that  he  not  onlj 
grants  a  lease  which  is  to  exclude  the  substitute  hein 
Tor  near  a  century  ftoxn  the  natural  possession,  but  be  has 
«Iso  contrived  to  draW  the  rents,  at  least  part  of  them, 
for  a  century  to  come.  What  your  Lordships  hafe 
therefore  to  consider  is,  the  particular  species Jitdiin  this 
rase ;  namely,  a  lease  enduring  for  the  space  of  ninety- 
neren  years,  granted  in  consideration  of  a  large  grasaura 
pocketed  by^the  granter  of  the  lease.  It  is  impossible  to 
lay  this  circumstance  out  of  view  at  advising  this  cause; 
1>ut  in  acguing  it,  I  shall  lay  out  of  question  the  cx>nsi« 
deration  of  the  grassum,  and  shall  confine  myself  to  the 
extraordinary  endurance  of  the  lease.  I  submit  that  it  is 
a  lease  such  as  no  heir  of  entail  has  a  power  of  granting. 

In  taking  a  general  view  of  this  case,  it  is  necessary  to 
^premise,  that  with  regard  to  the  purpose  or  object  of  mak- 
ing a  strict  entail  there  can  be  no  sort  of  doubt ;  the  ob« 
ject  of  every  strict  entail  is  simply  this,  to  secure  ao 
estate,  not  only  the  property  of  it,  but  the  beneficial 
vse,  possession  and  administration  of  it,  to  a  particu- 
lar family,  or  a  series  of  heirs,  all  of  whom  are  to  hold 
it  and  take  the  use  of  it  successively,  but  under  this 
limitation ;  that  they  shall  not  be  empowered  to  encroach 
upon  the  possession  of  the  succeeding  heir.  Both  the  pro- 
perty and  the  use  of  the  estate  are  intended  to  pass,  and 
be  transmitted  through  the  whole  course  of  persons  called 
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hj  the  eBtaikr  to  the  suoeessi^n;    There  k  one  point  1806. 
Oft  whkh  I  shall  not  differ  from  the  counsel  for  the 
XNike  of  Qiieensberrj)  vie.  that  entaib  do  not  aitiFely 
reat  upon  the  act  168&.   I«reitieittber  of  onoe  haring  a  di& 
ftsent  opiaioB)  and  stating  it  to  the  Conrt  in  a  questioni 
which  occurred^  ^  to  whether  an  entail  conld  be  exeeuled 
withoKt  tbe4inlfaoinij  of  the  act  1681k     The  partienlar 
point  undjsr  <?opnderatioa  was,  whether  an  MitaitezcliKled 
the  teree ;  and  after  a  hearing  in  preAenee,  the  case  was 
decided  against  m^.    The  argument  which  I  submitted  to 
the  Coort  waa^  that  if  there  n^as.  no  authority  for  entails 
but  the  ajct  1685,  there  cquld  be:no  such  thing  as  the  ex- 
clnsion  of  the  terce ;  the  teroe  does  not  arise  from  the  act 
and  deed  of  the  parfy,  iarther  than  this,  that,  it  results 
from  his  taking  a  wift.    It  is  the  act  of  the  law  after  ihe 
marriage^  and  therefore,  under  the  statute  the  e:]tekision  oi 
the  terce  ia  null  and  void.    But  the  answer  that  was  made 
was,  that  it  was  a  total  mistake,  to  suppose  that  the  va^ 
Uditj  of  entaile  was  founded  on  the  aet  168d»    They  ex^ 
isted  long  before,  and  were  well  known  in  the*  common' 
law  of  Scotland,  and  the  act  IS65  only  established  certain' 
wiae  regulations  in  regard  to  them-     In  considering  the 
subject  of  entails  before  the  act  1685,  it  naturally  occuri^ 
to  us  to  enquire  in  what  manner  they  were  made  at  that 
period.     We^e  it  possible,  according  to  the  principles  of 
the  law,  to  vest  a  liferent,  or  any  other  right  short  of  pro- 
perty, in  the  heir»  then  the  thing  might  have  been  done  t 
as  tbe.hdr  ui  ihifl  case  could  eOMrt  no  right  ot  proper^ 
ty ;  4nd  aceordingfly  this  expedient  appears  to  have  sug- 
gested itself  to  some  of  the  lawym  of  that  time ;  but  it 
was  very  soon  discovered,  diat,  according  to  th^  feudial 
principles  of  the  law  of  Scotland,  tins  was  impossible. 
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1806.  cause,  bj  the  law  the j  would  be  held  to  be  feus ;  thanefiM 
it  was  necessarj  to  devise  some  other  mode ;  and  the  oidf 
waj  that  occurred,  was,  holding  the  right  of  property  to 
be  in  the  heir  in  possession,  to  put  him  under  certain  limi- 
tations as  to  the  use  of  it.  Accordinglj,  before  the  act 
1685,  entails  were  constructed  upon  thb  plan,  with  all  the 
usual  clauses.  The  act  as  to  the  mode  of  eonstmcting 
entails  made  no  difference :  it  allowed  every  proprietor  of 
land  to  make  them ;  but  as  to  the  form  of  dauses  and 
mode  of  wording  them,  the  act  is  completely  silent ;  the 
form  of  these  prohibitory  rules,  which  are  the  basis  of  the 
entail,  was  left  entirely  to  the  judgment  of  the  party  en- 
tailer, or  of  the  men  of  business  whom  he  employed.' 
When  a  person  was  to  construct  a  prohibitory  daus^ 
there  were  just  two  possible  ways  in  which  it  could  luiTe 
been  done,  either  by  inserting  a  special  enumeration  of  erery 
kind  of  act,  deed  or  transaction,  of  whatever  nature,  that 
could  possibly  occur,  or  be  figured  by  any  counsel  or  convey- 
ancer ;— -to  construct  a  coaq>lete  catalogue  (rf*  them,  and  to 
declare,  that  it  should  be  unlawful  for  the  heirs  of  entail 
to  do  any  one  of  them.  This  was  plainly  impracticaliie^ 
and  therefore  the  only  other  mode  was  to  insert  in  tlie 
clause  such  general  terms  as  in  the  common  law  language 
of  Scotland,  do  include  all  the  acts  meant  to  be  proha* 
bited.  . 

Can  any  man  say  that  he  can  give  a  complete  enomera- 
tion  of  every  deed  that  can  deteriorate  the  estate  ?  If  any 
man  was  ever  so  foolish  as  to  think  that  he  could  do  so, 
and  were  to  prCM:eed  to  frame  such  a  lut^  five  tnifc^ytf^ 
would  show  him  that  he  was  wrong;  it  would  only  be 
l^ecessaiy  to  look  at  his  li»t.    An  entail  oTthia  kind  ne* 
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^^  eki8t^<---it  wa^  Mvet  tried-— «i  special  enunoleratiM  1^06. 
was  never  givti,  nor  attempted  to  be  given';  and,  there- 
Iwe,  from  neeessily,'  everj  p^rsdn  who  makes  ah  entail; 
ad<^t8  the  other  pkm  of  taking  such  general  expressions 
as  he  conceives  will  ftrohibitj  itfi  the  consiruction  of  the 
law,  everjr  thing  that  may  barm  the  enjoyment  of  the 
^Btate^  which  he  iheantf  to  pass  in  soccteion  to  all  the 
beirs  of  entail.  The  words  used  in  the  prohibitory 
dause  of  this  entail,  are  general  tormi, '  asid  which  one 
should  have  imagined  were  the  best  of  alL  It  was  tboagbt,' 
that  nothing  eovid  be  better  than  to  adopt  the  identical 
expressionsr  of  the  act,  seH,  alienate^  and  dispone^  It  has 
been  made  a  question,  what  is  the  meaning  of  the  word 
clienaU.  What  I  maintain  is,  that  to  alienate,  or  an- 
mdlzie,  is  not  the  name  of  any  one  deed  wh^itever.  | 
never  saw  a  deed  catted'  adi  alienatitm  in  my  life  i  there 
is  no  such  thing.  In  all  the  style  books  that  ever  w^re 
written^  there  is  not  one  transaction  to  which  the*  name 
of  alienation  ^as  ever  properly  given;  It  is  entirely  • 
general  term,  and  may  comprehend  an'  infinite  number 
of  things.  The  nnport  of  a  deed  in  fact  is  not  to  bei 
gathered  from  the  name,'  but  from  the.  substance.  Your 
eannot  look  at  the  name  of  the  deed,'  but  you  must  con- 
aider  only,  whether  it  has  the  effect  to  convey  and 
make  over  any  substantial  right  inthe  estate ;  and  if  so^' 
you  miist  reduce  it  and  set  it  aside  accordingly.  It  has' 
been  said,  that  the  term  aliefiation  is  otdy  applicaUe  to 
transferences  of  the  property.  So  far,  hoi^e^er,  from 
bolding  this  doctrine  to  be  good,'  I  nudntatn,  that  there 
may  be  an  eifisctual  alienation  in  law-language,  .when 
there  is  no  transference,  and  that  the  property  may  be 
ii^ansfetred  Without  any  substantial  alienation  at  all ;  for 
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18Q6.  caiiue,  bj  the  law  the j  would  ^j  grant  a  lease,  for  lOO  or 
^^^""^''^  it  was  necessary  to  deirise  ^pleases :  or  let  me  suppose^ 
way  that  occurred,  wa?  /^(  rent  he  can  get ;  that  he 
be  in  the  heir  in  possr  ^/^  deed,  a  personal  assignmei 
tations  as  to  the  uf  /^cl.vvj  series  of.heirs.he  pleaaes 
1685,  entails  werrj^^^ftrty  ramaias,  but  it  is  good  foi 
usnal  clauses,  ^yis  this  wi^  the  sufastantial  right 
entails  made  .  v^^  estafee  is  oonveyed  away  to  another 
land  to  mF*  ^^  tbere  is  heie  no  alienation,  because  tlie 
mode  of  ^ji  remains  with  the  proprietor ;  and  the  heir 
form  o^  J^gcoorSBg  to  the  argument  oa  the  other  side, 
entai'  /^^^  well  satiafied  to  take  the  estate  under  Hieao 
tai'     X^iinfles. 

^,  tbe  p«>p»t  J  .lay  be  aliouted  witboai  aigr  «di. 
^al  opnveyanoe  at  all.     Not  numy  yeara  ago,  meiqr 
^^emen.  and  gentlemen  in  every  county  b  Scotlaiid 
^         j^aMttd  their  estates,  becauset  they  granted  conr^anoes 
^  the  property,  and  other  gentlemen  got  the  property  ; 
1^  what  had  theyP    I  allude  to  the  political  oiaet 
tirom  Renfrewshire,  in  wUch  the  law  called  these  r%hls 
fictitious  eitatea;  and  the  disponees  got  nothing  but  tlie 
paper  and  the  parchment.    The  proprietor  lost  nothing; 
he.  renaisMd  proprietor  to   all  intents  and  purpoecs. 
But  still  there  most  unqnestionaUy  was  an  •lM»«iftt;^Tf| 
Whether  any  deed  be  an  alienation  or  not,  depends 
not  upon  the  farm,  but  upon  the  sense  and  the  sob- 
stanee  of  the  thing  that  is  done.     I  don't  know  any 
thing  that  amy  not  be  termed  an  alienation.    For  in- 
.  stance,  a  right  of  servitude  may  ;»-a  man  may  grant  a 
pcn[^etnal  servitude   of  pasturage  to  another,  over  his 
^^ole  property.    In  this  case  the  jproperty  ^D  remamv 
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\rar,  in  the  person  of  Che  <Nri{inel  pr^  1606. 
point  of  substance,  enjoyment  and  ev€rj 
jfit  arising  from  the  subject,  it  belongs  to 
etor  of  the  serritiide ;  and  yet  this  k  not  fin 
jn ;  because  the -property  is  only  conveyed  by  way 
A  vitude.  What  I  maintain  is,  that  whether  a  lease 
.  an  alimatiim  or  not  depends  on  the  nature  of  the 
lease/  A  lease  for  the  common  term  is  no  diienation.  It 
is  an  act  of  ordinary  administration.  "A  lease,  such  as  any 
man  ever  granted  in  the  administration  of  his  own  estate^ 
that,  I  do  maintain  is,  in  law  language,  no  alienation. 
This  comes  to  be  a  matter  of  authority  altogether.  Th6 
meaning  of  words  is  fixed  by  usage,  by  the  use  of 
lawyers,  the  authority  of  sfots  of  Parliament,  or  other  le- 
^al  tnuMMctions.  The  material  point  therefore,  is,  whe-^ 
ther,  in  the  language  of  the  acts  of  Parliament^  <»*  of  the 
conmion  law,  a  lease,  .granted  for  an  endurani^  far  be^ 
yond  the  period  for  which  ordinary  peojde  grant  leases,  is 
an  alienation  or  hot. 


Now,  as  to  this,  I  hold,  that  wherever  aliei^tion  h 
prohHuted,  either  by  the  nttture  of  the  tenure,  or  by  a  deed 
of  limitaticm,  or  in  any  other  way,  such  alienation  is  un- 
derstood to  comprehend  long  leases ;  the  party  prohibited 
from  granting  the  one  is,  eo  ipso^  barred  from  granting  th^ 
other.  This  pervades  every  branch  of  die  law.  It  ap- 
pears  in  particular  from  the  law  that  regulate  the  estate^ 
of  the  Sovereign.  In  Scotland  the  Crown^s  estate  was 
anciently  vested  successirely  in  the  King  for  the  time  be-^ 
iag,  with  ample  powers  of  dispMEd,  without  any  nestraint. 
whatever,  and  this  was  fermeriy  ^cercised  pretty  liberal^* 
}f ;  at  length  it  was  found  expedient  to  entail  the  prc^r-* 
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180&   tj  ^n  tte  CrQ^rp,  wd  to  disable  the  Kiiij;  from  aUeiist^ 

^  ing.    ^ 

» 

The  first  of  these  acts  was  in  the  reign  of  James  II. 
14<i5,  c.  41,  annexing  certain  hinds  to  the  Crown,  and 
declaring  them  to  be  unalienable  This  act  is  an  entafl 
hy  the  Legislature ;  and  your  Lordships  will  see  bow  thb 
Parliamentary  entail  has '  been  framed,  f  And  albeit  it 
f  happe^is  our  Soveraine  Lord  that  now  is,  or  onie  of  his 
f  successoqrs,  Kings  of  Scotland^  till  annaly  or  dispone 
f  upon  the  lordshippes  and  eas> teller  annexed  to  the  Crown, 

<  as  is  before  said»  that  alienation  .or  dispositicm  sail  be  of 
f  nane  availe.'^  H^e  is  a  prohibitory  clause,  that  the  Crowa 
shall  not  annaiLsie  or  dispone.  The  question  tlieii  oe* 
curs,  whether  the  Crown  was  at  liberty  to  grant  long 
leases  or  not ;  and  it  is  certain  that  the  proEitntion  was 

|indeF9tood  to  strike  at  long  lease^. 

...  .  • 

• 

Sir  George  M^Kenzie,  in  his  observations  on  this  sta- 
tute,  states,  *  This  is  the  first  formal  act  of  annexation ; 
f  and  though  it  bear  only,  that  it  shall  not  be  lawful  to 
f  the  King  to  annailzie  any  part  of  his  annexed  proptfty 

<  in  fee,  heritage,  or  frank  tenement,  without  consent  of 
f  Parliament,  yet  thi?  extends  to  long  tacks,  for  it  is  not 
f  lawful  even  to  let  long  tacks  of  the  annexed  propert j ; 
*  and  if  it  were,  then  tho  design  of  annexation  might 
f  easily  be  eluded,  and  the  Crown  impoverished^  Your 
Lordidiips  see,  that*  while  he  is  here  talking  of  the  meaning 
of  the  word  alienate  ps^  in  the  act  of  Parliament,  he  teils 
you  very  plainly,  that,  even  i|i  the  case  of  the  Crown,  a  pro- 
hibition to  alienate  was  held  as  a  prohibition  against  long 
leases ;  that  is,  leases  beyond  the  ordinary  term. 
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'     I  maj  Also  refer  to  the  act  of  atin^exation  passed  after   1806. 
^e  rebellion  in  1745;  although  there  was  taotfaing  in  that 
'act  levelled  against  the  power  of  the  Crown  to  grant  leases, 
*jet  the  word  alienate  being  used,  it  was  held  that  this 
irould  extend  to  leases ;  and,  therefore,  a  clause  was  in- 
troduced into  the  act,  empowering  the  commissioners  to 
'grant  leases  of  a  certain  description ;  which  shows  that 
the  act  of  annexation,  as  then  understood,  would  hare 
iNured  leases  without  such  clause. 

There  is  another  case  of  alienation  which  I  think  a  very 
"strong  one,  namely,  the  case  of  alienation  prohibited  by 
the  nature.of  the  feudal  tenure,  which  took  place  with  re- 
gard to  wardrholdings.  The  vassal  was  prohibited  from 
alienating  the  feu,  in  order  that  the  superior  might  not 
be  deprived  of  a  sufficiency  of  land  for  the  maintenance  of 
*lt  vassal.  This  sufficiency  was  fixed  to  be  one>half.  Sup- 
posing then,  that  a  vassal  grants  a  long  lease,  such  as  a 
iease  for  ninety-seven  years,  which,  if  sustained,  would 
defeat  the  right  of  the  superior  as  well  as  an  aliena- 
tion; could  this  be  defended  by  any  reference  to  the 
•mere  form  of  the  conveyance.  In  the  feudal  sense,  It 
is  laid  down  by  Craig,  tiiat  a  ten  years  lease  Is  a 
long  lease;  and  that  long  leases  were  alienations  to  the 
effect  of  creating  a  forfeiture  against  the  vassal  by  the 
*BCt  of  the  law.  The  nature  of  the  tenure  created,  in  this 
ease,  the  strongest  possible  entail ;  and  it  was  held  that  a 

« 

long  lease  was  to  be  considered  as  an  alienation,  even  to 
the  effect  of  subjecting  the  vassal  to  a  forfeiture  of  a  penal 
nature. 

"    With  this  doctrine  of  Craig>  Lord  Stair  also  coincides ; 


440  irflB  CA»  or  thb  ausb  ^f  ^yfijnrtBBERr^ 

1906.  but  it  is  said,  Oiat  ibe  wads  quoted  lij  ^e  defaiaerS 
from  Lord  Stair  are  wto%  ito  -tbe  edition  of  his  troifa  fi^tt 
published.  Sut  we  know  that  the  wtiHeH  ttdditioM 
whieb  he  had  made  to  the  ovigiaal  workk  jrabaequent  to 
its  first  publication)  were  put  into  the  bands  of  Mr  Gor- 
don and  Sir  WiUiam  Pultenex.  These  gentlAiien  had 
the  whole  observations  and  manuscript  notes  of  the 
from  wbioh,  along  with  the  first  work,  th^  w€t«  to 
pile  what  they  spnsidered-to  be  a  good  Mition ;  and  yoor 
Lordships  have  the  authority  of  the  editor,  that  this  was 
a  good  edition.  It  is  not  merely  the  opinion  of  Sir  Wjl- 
liam  Puiteney  thai  is  here  in  question.  It  is  bis  fidelitf 
as  an  editor.  He  is  here  as  a  witness,  telliiig  yeur  Loid- 
ships  that  be  has  inserted  the  words  upon  the  autboritj  of 
inanuscripts. 

Another  ease  of  alienation  prohibited  in  th^fee  veiy 
yrords,  is  the  case  of  alienations'on  death-bad.  The  word 
alienation  is  used  to  express  such  conveyances  hi  all  Ihe 
old  authorities,  in  the  statutes  of  Wittiam  the  Lios^  had 
in  the  books  of  R^gium  M^estaUmi  m  which  the  espvea- 
sions  are  uniformly  prohibitions  a/ieiiarelerfiM.  Notwith* 
ystanding  of  this,  according  to  the  argument  now  aoain- 
tained,  a  lease  granted  on  death-bed  mast  be  hdd  tut 
to  be  an  alienation.  This  point,  however,  was  tried  in 
the  case  of  ClMristispn  v.  Jjien ;  and  the  decision  gives 
exaoUy  thjs  doctrine  that  weighed  with  the  Court.  *  A 
.<  tack  for  three  nineteen  years  pf  the  gvanter^s  vrbote 
^  estate,  done  upon  death-bed,  thou^^  alleged  to  be  for 

<  an  adequate  rent,  was  reduced;    it  being  pled,  that 
^  though  a  tack  for  a  moderate  endurance,  granted  upon 

<  death-bed,  may  subsist,  as  being  an  act  of  Oilliifai^  ad* 


.5  tniiastratioa,  a  taek  for  thi%e  nin^tetn  jean  is  a  qMBdte  1906L 
f  of  alienatioa  wbidi  cannot  be  grafted  upon  deidJi4i6d: 
f  December  17S3>  Cairktiion  v.  Kerr.^  Here  the  Court 
jdectared,  that  a  lease  granted  od  death-bed  for  three  nincu 
teen  years  was  ail  alkaatton ;  and  jet  we  are  told^  that 
a  lease  for  five  nibeteen  jears  is  not  an  afienation. 

Another  <2ase  of  aiienatiob  prohibited  is  found  in  the 
Ittet  IS21,  disabling  persons  indebted  from  alienating  thdr 
states,  to  the  prejudice  of  their  creditors.  And  what  Is 
-partieuiari  J  to  be  noticed  in  this  statute  is,  that  not  a 
word  is  said  as  to  granting  leases :  there  is  not  a  single 
sjllabl^  froni  the  one  end  of  tlie  afct  to  the  other,  bj  which 
a  ddbtor  is  disd[)led  from  granting  leases ;  and  jet  the 
greatest  of  olir  lawjers  lajfs  it  dIHvn  as  clear  law,  that 
although  leases  are  not  noattnat^  probibited,  they  are 
compr^h^ded  mider  the  geaeral  expression  of  alienating* 
Stippose  a  question  were  to  arise  upon  the  construction  of 
idle  act  1696,  as  to  this  point.  If  a  man,  within  sixty 
'dajs  of  his  baidtniptqr,  were  to  grant  a  lease  of  his  estate 
to  an  J  one  of  his  creditors,  could  jour  Lordships  listen  to 
anj  argument,  that  he  was  not  barred  bj  the  words  of 
the  statute  frotn  granting  leases^  as  t^ej  onlj  related  to 
^enations  ^, 

These  is  another  instance  that  seems  to  bear  rerj  strong* 
]j  upon  this  question,  namel j,  where  a  prohitntion  to  alto- 
Hate  is  created  bj  legal  diligence,  tfaatis,'in  the  case  of  inhi« 
bitioo.  Lord  Stair  gives  a  stjie  of  an  inhtbition,  warning 
the  debtor,  that  he  nowise  put  awaj  anj  of  his  goods  or  ef- 
<fects ;  that  he  miake  no  private  alienation,  &c.  Not  a  word 
is  said-as  to  his  granting  leases.    I  shall  just  [lut  the  case^ 


-1806.   that  a  mail  served  with  an  inhibition  were  the  very  next  day 
fo  grant  a  lease  for  900  jeara^  at  a  small  rent  or  a  grest 
rent,  or  any  rent;  is  it  possible  to  maintain^  that  this 
would  be  held  to  be  vaJid,  or  that  there  was  no  prohibit 
tion  against  it  because  the  inhibition  only  prohibited  pubk 
lie  or  private  alienations  ?    I  am  sure  that  no  such  argv. 
ment  could  possibly  be  maintained.    The  authoriti^  I 
have  alluded  to,  maintain,  that  granting  of  long  leases  is 
alienation.     It  is  no  doubt  true,  that  this  may  be  sail 
to  be  an  indefinite  expression ;  and  it  is  so.   But  die  only 
Jine  which  your  Lordships  can  draw,  is  just  what  was 
adopted  in  the  case  of  Christison,-^that  if  it  is  a  lease  far 
rbeyond  the  ordinary  endurance  of  leases,  and  such  as  no 
•man  is  in  the  practice  of  granting  in  the  common  admin- 
istration of  his  own  affairs,  then  it  is  to  be  held  an  aliens* 
tion.     It  is  very  possible,  that,  even  adopting  this  prin- 
ciple,  cases  may  occur  where  it  is  extremely  difficult  to 
draw  the  line.    Great  or  small,  long  or  short,  are  rela- 
tive terms,  and  therefore  indefinite.     If  we  look  only  at 
the  extremes  on  either  side,  the  question  can  be  attended 
with  no  difficulty;    but  to  fix  the  intermediate  point 
.where  greatness  ends  and  smallness  begins,  is  a  matter 
4of  the  greatest  nicety.    The  same  difficulties  attend  aM 
general  terms,  and  they  seem  to  be  inherent  in  the  na- 
ture of  language ;  young  and  old  run  into  one  another  by 
imperceptible  gradations.     We  are  at'  a  loss  to!  tell  what 
is  called  old  or  young ;  it  is  impossible  for  us  to  detef- 
mine  when  a  man  ceases  to  be  young,  and  becomes  old. 
But,  when  we  apply  ourselves  to  any  particular  man, 
•  there  is  no  difficulty  at  all.     Suppose  a  man  of  the  age  of 
;thi8  lease, .  there  would  be  no  difficulty  in  the  world,  in 
.aaying  that  he  is  an  old  man ;    and  just  the  same  ok 


terration  a|)plies  to  this  lease  itself  for  97  years.  Yotir  1808. 
iLordsUps  can  bare  ao  doubt  tbat  it  comes  witbin  the  de- 
Xription  of  a  long  lease  ;  tbat  it  £a11s  under  the  meaning 
jof  the  word  alienatitrnj  and  must  therefore  be  set  asidie. 
I  don^t  know  any  stronger  proof  with  regard  to  the 
^meaning  of  the  word  aliemUi<m  in  law  language,  than  is 
to  be  found  in  a  clause  made  use  of  in  this  very  entaiL 
It  was  plainly  understood  that  the  word  alienate^  in  tha 
general  prohibitions,  extended  to  letting  leases ;  because^ 
after  these  prohibitions,  there  follows  an  exception,  al- 
lowing the  heirs  to  let  leases,  either  for  the  lifetime  of 
the  granter  or  the  receiver.  What  clearer  evidence  can 
be  desired,  that  this  gentleman  understood  the  general 
clause  as  comprehending  leasas,  when  your  Lordships  find 
that,  inmiediately  after  it,  the  h^irs  of  ent^  are  express* 
}j  permitted  to  grant  lease^- 

• 
•  A  great  deal  was  said  as  to  the  meaning  of  the  worda 
hng  ka9€y  when  the  act  168A  was  passed  I  have  looked 
at  an  abstract  of  the  entails  that  were  made  at  this  period^ 
and  for  some  years  after,  and  I  find,  that  every  one  of 
these  entails  goes  to  qonfirm  what  I  am  now  maintaining. 
iThere.is  a  great  part  of  them  that  rest  entirely  upon  the 
general  prohibitions.  They  prohibit  selling,  alienating^ 
and  disponing,  without  saying  one  word  more.  There  is 
another  class  of  them,  I  believe  about  six  or  seven,  which 
fure  just  exactly  in  the  style  of  this  very  entail.  They 
contaiff  general  prohibitions,  and  when  they  speak  of  lease^ 
it  comes  in  by  way  of  exception  frqm  the  general  prohibit 
tions.  An  entail  from  Dallas  was  refturred  to,  where  there 
is  an  express  clause  prohibiting  tacks  of  a  certain  endure 
^Bce ;  but  it  is  plain  that  this  claqse  was  absolutely  ne<» 
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1806.  cesMry.  The  lease  t&ere  prohibi'ted  is  aiij  lease  enqt 
for  the  granter*8  life ;  of  ooiiM{iienoe,  that  is  a  praUbitiQtt 
which  could  not  hare  been  created  bj  the  general  wordi^ 
because  the  entailer  does  not  mean  to  allow  leases  ereo  tf 
two  years  endurance.  His  olyect  is  to  make  a  prelubip 
tion  against  setting  anj  lease  wbaterer  far  a  loagtf 
time  than  the  life  of  the  granter.  It  was  hb  meaniag 
that  the  faeurs  of  entail  should  ndt  ha?e  the  power  of 
granting  leases  at  all  for  any  number  of  yean  cerisi& 
This  required  an  express  clause;  and  upon  looking  at  the 
other  entails  of  the  same  kindle  every  one  of  them  in  A» 
same  way  prohibit  leases  of  all  kinds,  exc^t  for  the  life 
of  the  granter.  No  lease  whaterer  for  a  fixed  number 
of  years  is  allowed.  Sueh  a  prohibition  could  only  be 
done  by  an  eiqpress  clause ;  and,  for  a  loiig  period,  dib 
is  the  only  case  where  any  express  prohibition  aganuk 
leases  is  inserted.  I  see  one  clause  in  the  entail  of 
Craigieyar,  prohibiting  leases  Ux  five  yean,  wfaidi  siiflU 
dently  knows  the  understanding  of  the  country  as  to 
long  leases ;  but  where  it  was  meant  to  proUbit  kassi 
beyond  the  common  term,  nothing  is  esprassly  stated  ss 
to  leases  at  all.  The  writer  of  the  entail  relies  eatir^ 
upon  the  general  egressions*  In  later  times,  it  has  no 
doubt  been  more  common  to  insert  express  elauaes,whid^ 
without  all  question,  are  more  explicit. 

The  authorities  chiefly  relied  upon,  on  the  other  tUe, 
consisted  almost  entirely  of  the  decisions  of  this  Court  is 
the  case  of  Dnntreatfa,  &c.  1^  which  it  was  estaWshcd, 
that  in  oonstming  oitails,  there  is  so  far  to  be  a  sfrid 
interpretation,  that  the  fetters  of  the  entail  cannot  be 
extended  by  implication,  and  that  the  Court  cannot  si^ 


fly  amiflsions.  I  have  not  the  smallest  difficulty  in  ao-  1806^ 
quiescing  in  all  these  decisions;  but,  in  the  case  before  your 
Lordships,  I  am  not  desiring  you  to  adopt  any  of  that 
latitude  o£  construction  so  much  deprecated  on  the  othei; 
side.  I  am  founding  upon  an  express  prohibition,  con« 
taned  in  general  words.  I  say  that  the  word  alienate 
contains  every  thing  which  contes  under  it  in  a  -legal 
sense ;  a  general  word  is  just  as  good  as  an  enumeration 
of  particulars,  and  I  defy  the  gentlemen  to  point  but  any 
one  case  where  it  was  held  that  a  general  word  is  not  to 
he  understood  in  the  same  s^bse  in  an  entail  as  in  any 
ether  deed  or  writing. 

In  the  case  of  Duntreath,  it  was  found  that  a  prohibi- 
tion laid  upon  the  heirs  nf  eiUaii  does  not  affect  the  instil 
UUe;  and  for  this  reason,  that  they  are  not  laid  upon 
hkn  in  legal  language.  An  heir  and  an  inetiiuie  are  two 
diibrent  persons  altogether.  An  heir  is  a  different  per- 
son from  an  institute ;  and  if  the  gentlemen  can  show  me,' 
that  where  the  word  heir  is  used  it  does  not  extend  to  all 
kinds  of  .heirs,  but  only  to  a  particular  kind,  then  their 
case  will  be  somewhat  more  tenable  than  it  is  at  present 
But  I  believe  it  will  be  difficult  to  find  out  any  such  case. 
The  prohibitions  are  laws  directed  against  heirs ;  but  sup- 
pose there  is  an  heiress,  and  that  she  contravenes,  the 
question  then  occurs,  whether  she  is  comprehended  under 
the  general  prohibitions.  According  to  the  argument  we 
have  heard,  the  word  heir  would  not  comprehend  her ;  but 
I  believe 'no  such  idea  was  ever  entertained,  for  every 
thing  is  not  required  to  be  particularized  and  expressed. 
It  is  sttfikient  if  general  words  are  used,  and  if  we  only 
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1806.  ask  jour  Lordships  to  construe  them  according  16  theSr 
fair,  legitimate,  and  strict  sensev 

The  case  of  Leslie  v.  Orme  has  been  mentioned.  This 
was  a  case  of  a  very  special  nature,  including  a  va- 
riety of  particulars ;  the  interlocutor  in  the  case  is  five 
quarto  pages  long.  The  leases  themselres  stood  in  a  si- 
tuation  extremely  peculiar.  Orme  had  jmd  aconsideratioD 
for  them  to  the  whole  heirs  of  entail ;  every  one  of  them 
were  his  debtors  ;  he  had  rescued  the  estate  from  the  ra- 
pacity of  a  set  of  German  Counts,  who  had  contrived  to 
get  hold  of  it ;  and,  in  fact,  he  had  rendered  the  estate. 
effectual  to  the  whole  series  of  heirs ;  and  I  see,  that  so 
Ceut  as  I  can  judge  from  the  notes  I  itook  at  the  time,  for 
I  was  counsel  in  the  cause,  one  half  of  the  opinions  of  thr 
Judges  is  occupied  in  enumerating  the  peculiar  situation  in 
which  these  leases  were  granted';  the  consideration  that  wis 
given  for  them ;  and  its  having  been  in  rem  vtrsum  of  the 
whole  members  of  the  tailzie.  Ofhe  offer  to  pay  Mr  Orme, 
was  under  the  condition,  that  all  the  settlements  of  ac- 
counts  which  had  taken  place  between  him  and  Mr  Leslie^ 
were  to  be  given  up,  and  thrown  aside ;  and  farther,  your 
Lordships  see  there  was  a  particular  clause  in  the  entail, 
containing  a  power  to  grant  leases.  There  was  original^ 
ly  a  prohibition,  but  it  was  afterwards  r^cj^iled  by  a  spe- 
cial clause.  After  all,  even  supppsing  that  these  sft' 
cialties  had, not  existed  in  this  case,  the  lease  was  foC 
seventy -six  years  ;  whereas  in  the  present  it  b  for  ninetf* 
seven.  I  submit  that  this  is  not  a  decision  in  point,  and  thst 
it  cannot  be  held  as  fixing  the  law ;  and,  accordingly^  ia 
a  subsequent  case,  I  mean  the  case  of  Sir  William  EOio^ 
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Ibe  matter  was  fdlj  considered  by  jour  Lordships,  and  J  806. 
you  declared,  that  a  long  lease  was  an  alienation,  and  in 
sound  construction  must  be  held  as  such.  It  is  true  the 
lease  was  for  an  ordinary  endurance ;  but  upon  the  point 
of  law,  that  a  lease  in  such  and  such  terms  was  an  aliena^ 
tion,  the  Court  had  no^the  si^^Uest  doubt.  Besides  these 
standard  authorities,  to  which  we  are  always  accustomied  < 
to  appeal,  we  heard  yesterday  of  the  opinions  of  lawyers, 
some  of  them  dead,  and  cithers  still  alive.  I  have  always 
held  that,  in  giving  opinions,  it  is  the  duty  of  counsel  to  look 
to  the  decisions  of  your  Lordships,  and  form  their  opinions 
accordingly ;  but  now  it  seems  it  is  their  opinions  that  are 
to  guide  your  judgments,  and  not  your  judgments  their 
opinions.  Pitfour^s  <^inion  allowed-  leases  of  the  common 
endurance ;  but  beyond  that  it  did  not  go.  A  lease  for 
five  nineteen  years  could  never  have  been  granted,  except 
by  a  person  jrho  wanted  a  covert  mode  of  alienating  the 
estate,  and  putting  a  large  sum  into  his  pocket  to  the  preju- 
dice of  the  heirs  of  entail.  I  never  yet  saw  an  opinion,  nor 
ever  heard  of  one  given,  and  I  am  sure  none  could  be 
given  by  any  one  now  at  the  bar,  that  would  go  to  sup- 
port this  lease.  If  such  a  lease  has  been  granted,  it  must 
have  been  upon  some  other  authority  than  the  opinion  of 
any  practising  lawyer  at  this  bar,  or  the  general  under- 
standing of  the  country. 

In  the  very  summons,  the  pursuer  tells  your  Lordships^ 
that  he  had  granted  this  lease,  but  that  doubts  had  arisen 
as  to  its  validity ;  and  no  wonder  that  doubts  should  arise. 
In  fact,  it  seems  to  have  been  made  by  way  of  experi- 
ment ;  and  Welsh  was  to  run  the  xisk  of  its  being  eifec- 
tuaL    It  was  said^  that  this  was  a  proof  of  the  under- 
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1806L  standing  of  the  comitfy,  that  an  hm  of  entail  was  nndeA 
no  restriqtbn  against  granting  leases  for  97  yeacs.  Now, 
I  do  maintain^  that  no  such  id^a  ever  was^  or  ever  wiii 
he  entertained  hj  an j  person*  If  such,  a  power  ia  s^ypot* 
ed  to  be  inherent  in  heirs  of  entail,  bj  men  of  biuineBSy 
unless  there  is  a  particular  c}auae  prohibiting  them ;  heir 
doea  it  come  to  pass,  that  all  the  entailed  estates  of  this  coiuh 
try  are  not  covered  by  leases  of  thia  enduitance.  ShaU  I  fas 
toM,  that  the  heirs  of  entail  at  the  present  day  have  no  u^ 
clination  to  go  so  far  as  they  cooldgo,  or  as  their  men  of 
business  tell  them  they  can  go  ?*«-No  such  thing.  Tiie 
fair  presumption  is,  that  every  heir  of  entail  feela  hifaucif 
to  be  fettered,  (no  man  likes  to  be  fettered),  and  eveiy 
heir  likes  his  own  interest  better  than  the  interest  of  tlie 
heirs  of  entail  that  are  to  come  after  him ;  but  the  fiul  n, 
that  such  leases  do  not  exist  I  do  not  speak  of  the  pre- 
sent Duke  of  Queensberry.  I  do  not  found  upon  his  hsr* 
lag  received  this  large  estate  free  from  any  burden,  sod 
enjoyed  it  for  such  an  unprecedented  period.  I  speak  i^ 
common  heirs  of  entail,  none  of  whom  ever  yet  dreamed 
of  granting  leases  like  the  present.  How  comes  it  theo, 
that  what  has  escaped  every  other  person  for  c^tuiie^ 
has  at  last  occurred  to  the  Duke  of  Queensberry,  and  thst 
he  has  discovered  what  lay  concealed  from  every  other 
person*  although  in  the  highest  degree  favourable  for 
their  own  interest  ?  Your  Lordships,  it  is  hoped,  will 
have  no  di£5cuity  in  assoilzieing  the  defenders. 

After  the  pleadings  were  concluded,  the  Court  proceed* 
ed  to  advise  the  case ;  upon  which  occasion  the  foUoiriiy 
<4pinions  were  delivered. 


LORD  HERMAND.  ^^^^ 

If  this  question  were  to  be  decided  upon  grounds  of  ex« 
l^ediency,  it  is  plain,  that  such  a  decision  should  be  given 
as  would  contribute  most  to  the  encouragement  of  agri* 
culture.  Which  of  the  doctrines  maintained  bj  the  par- 
ties in  this  case,  maj  have  that  eflect,  I  cannot  say ;  but 
this  I  can  say,  that  I  am  not  entitled  to  form  any  opinioni 
upon  considerations  of  e:cpediency,  unless  there  be  law  to 
support  them.  I  am  not  entitled  to  abandon  the  general 
principle  that  propeV'ty  may  ht  used  in  ^very  lawful  way^ 
Unless  restrictions  be  legally  and  technically  expressed. 
This  is  a  principle  of  public  expediency ;  and  what  is  of 
more  importance  in  my  mind,  it  is  an  established  princi- 
ple of  law,  beyond  which  it  is  not  my  duty,  and  certainly 
it  never  Is  my  inclination  to  go.  Viewing  the  question  in 
this  light,  and  holding  that  the  Duke  of  Queensbefry  is 
entitled  to  exercise  every  lawful  act  of  property  in  relation 
to  this  estate,  unless  in  so  far  as  he  is  bound  by  the  r^ 
strictions  of  the  entail  \  the  only  point  in  dispute  comes 
to  be  the  nature  of  those  restrictions.  There  is  here  a 
prohibition  to  sell,  alienate,  and  dispone,  which  terms  all 
resolve  into  one  general  prohibition  against  alienation. 
Now  the  argument  of  the  defenders  is,'  that  the  general 
term  alienation  comprehenldi  leases ;  and  thence  they  in- 
fer that  leases  are  prohibited  by  the  entail.  But  I  have 
always  understood,  and  indeed  have  been  taught  by  many 
decisions  of  your  Lordships,  to  consider  it  as  law,  that  id 
the  construction  of  entails,  no  recourse  is  to  be  had  to 
inference,  and  that  th^*  intention  of  the  entailer;  aild,  of 
course,  the  efiect  of  the' entail,'  is  to  be  confined  within  the 
obvious  and  strict  meaning  of  the  words  used.    The  ex* 
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1806.  pressions  of  this  entail  would  comprehend  wadsets ;  these 
have  a  much  stronger  resemblance  to  alienation  than  leases; 
and  yet  if  there  were  no  prohibition  against  contract* 
ing  debt,  it  never  surely  could  be  contended  that  a  gaie* 
ral  prohibition  against  alienation  could  import  a  restric* 
tion  upon  wadsets,  or  could  bar  the  heir  in  possessioa 
from  effectually  granting  such  deeds.  But  it  is  said,  fir- 
ther,  that  long  leases  are  held  by  Craig  to  be  similar  to 
alienations,  and  to  be  prohibited  where  alienation  is  pro* 
faibited.  Craig  was  no  doubt  a  very  great  general  feudal 
lawyer ;  but  he  was  by  no  means  a  good  antiquary,  and 
his  authority  in  the  law  of  Scotland  does  not  stand  veiy 
high ;  but  his  authority,  whatever  it  is,  does  not  bear  up- 
on this  question.  Hb  words  are^  *  Quod  autem  doctores,' 
&c.  (Reads  the  passage.) 

This  refers  entirely  to  the  question  pf  recognition  in  the 
relation  between  superior  and  vassal ;  and  Craig'^s  opinion 
seems  to  be,  that  deeds  similar  to  long  location,  were  con- 
trary to  the  bonajides  of  the  contract.  But  I  am  extreme- 
ly doubtful  how  far  this  doctrine  can  be  applied  to  the 
case  of  entails.  As  to  the  passage  from  Stair^  there  ii 
great  reason  to  believe  that  it  is  an  interpolation.  There 
is  no  mention  of  long  location,  which  comes  in  very  ank- 
wardly  here  in  the  two  preceding  editions  of  the  work, 
that  appeared  in  his  own  time,  and  indeed  the  context 
excludes  the  supposition^  <  Subinfeudation,^  &c.  (Beads  the 
passage). 

These  are  the  words  as  to  which  a  dojibt  has  been  en- 
tertained. The  real  opinion  of  the  author  is  discovered 
from  another  passage,  (Beads  the  passage.) 
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These  words  have  a  very  different  import ;  and,  in  mj   1806. 
tDpitiion,   deprive  one  of  the  parties  of  any  argument 
founded  upon  the  authority  of  Stair.     A  great  deal  de- 
pends in'  the  decisii^n  of  this  case,  upon  the  kind  of  inter- 
pretation whieh  your  Lordships  are  to  bestow  upon  this 
entail,  and  the  acts  of  Parliament  that  have  be^n  found- 
ed on.     Sdme  lawyers  have  thought  proper  to  bestow 
^  large  and  liberal  interpretation  upon   the   annexing 
acts;  and   Sir  G.   Mackenzie  in  particular,  makes  use 
of  that  interpretation  from  the  fldpposed  expediency  of 
retaining  the  annexed  lands.     The   same   construction 
has  been  extended,  to  the  bankrupt  acts,  fh>m  the  fav- 
our due  to  creditors,   and  the  necessity  of  discourag- 
ing fraud.    Neither  of  these  reasons,^  however,  exist  here. 
We  are  to  construe  the  terms  of  this  deed  accoi'ding  t9 
their  stiuct  legal  meaning;  and  I  have  no  difficulty  in 
faoldiiig,  in  point  of  Jaw,  that  a  lease  of  any  endurance  i^ 
essentially  different  from  an  alienation.   Under  the  longest 
possible  lease,  many  valuable  rights  remain.     The  tenant 
has  only  the  use  of  the  mere  surface  of  the  grounds ;  thd 
proprietor  has  right  to  his  rents,  to  the  woods,  the  mine- 
rals, the  fishings,  the  political  influence^  and  the  continual 
prospect  of  resumption,  upon  the  issue  of  th^  term.     As 
to  what  constitutes  a  long  lease,  it  is  said,  that  sometimes 
nineteen  years^  and  sometimes  more,  are  sUfBcieht  for  thi^ 
purpose ;  but  the  only  difference  between  long  and  short 
leases,  consists  in  the  term  of  endurance.  The  rights  of  the 
paities  continue  the  same  in  both,  and  whether  l6ng  or  short, 
distinguish  them  essentially  from  alienations*   And  indeed 
upon  a  contrary  doctrine,  there  oiust  be  the  Soleeism  of 
a  double  property  in  the  same  subject.    For'  if  a  tease 
is  an  alienation^  the  tenant  is  prc^rietor,  and  the  landldnl 
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1806.   is  alsd  pFoprietor.     It  was  uirged^  howeTer,  that  if  aKeiia-> 
tion  does  not  include  long  leases,  there  is  no  power  gives 
bj  the  act  1685,  by  which  an  entailer  could  effectually 
prevent  their  being  granted  for  any  term  of  endnraaea. 
But  it  appears  to  me  that  an  admirable  answer  can  be 
made  to  this  obsenration ;  for  surely  the  word  alienate,  in 
the  act  of  Parliament,  cannot  be  employed  to  sanctioo 
some  leases,  and  to  prohibit  others.    Under  the  act  of  Par- 
liament, it  would  certainly  be  competent  for  the  granter 
of  an  entail  to  lay  fetters  upon  the  institute,  because  be 
is  an  heir  of  entail,  and  yet,  in  the  entail  itself,  the  vraid 
heir  will  not  comprehend  the  institute.v   In  the  same  way^ 
it  is  certainly  competent  for  an  entailer  to  prohibit  long 
leases;  but  the  word  alienation  cannot,  in  my  c^inioiiy 
extend  to  such  deeds.    Now,  how  is  this  to  be  explained? 
It  is  to  be  explained  by  the  nature  of  that  interpretatioB 
which  your  Lordships  are  bound  to  give  to  entails.   If  the 
words  had  been  clear  and  uniform,  the  case  would  hava 
been  different ;  but  being  as  they  are,  doubtful  and  gene- 
ral, strict  rules  of  construction  must  necessarily  be  ap* 
lied  to  them.    In  some  entails,  heirs  of  entail  are  restric* 
ted  from  letting  leases,  and  in  others,  leases  are  not  men^ 
tioned  at  all.    We  have  heard  something  abput  opinions. 
I  believe  many  cyinions  hare  been  given  in  favour  of  huif 
leases,  where  there  has  been  nothing  but  the  general 
word  alienation,  and  other  opinions  have  been  giren  against 
ihem ;  but,  for  my  own  part,  I  do  not  agree  with  either  the 
one  side  or  the  other.    My  opinion  lies  in  the  middle,  be* 
t^wixt  the  two.    It  is  not  in  my  power  to  conceire  that  a 
sale  and  a  lease  are  the  same,  or  that  an  alienation  am 
have  taken  place,  where  the  subject  is  only  hired;  and, 
^harefoi^)  if  a  fair  rent  is  taken^  I  see  no  reaftoa  of  rednc* 
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tiOD,  upon  the  mere  ground  of  length  of  time ;  but  if  1806. 
part  of  the  rent  be  taken  as  a  grassum,  to  that  extent  I 
hold  that  there  is  a  sale,  and,  therefore,  in  so  far  I  am  of 
opinion,  that  the  transaction  is  reducible.  As  to  the  per^ 
mission,  it  is  not  in  mj  power  from  the  permission  of  one 
sort  of  lease  to  infer  the  prohibition  of  another.  It  only 
presumes,  that  the  entailer  had  supposed  that*  he  had  al- 
ready prohibited  all  leases  different  from  those  that  he 
permitted.  I  can^t  hold  that  the  permission  of  labour- 
ing  leases  is  equal  to  the  prohibition  of  all  other  leases. 
In  short,  it  i^pears  to  me  that  there  is  little  or  nothing 
in  the  alleged  specialty ;  and  as  to  the  general  point^^  I 
am  clear  for  decerning  in  terms  of  the  libel. 

LORD   CRAIG. 

My  opinion  is  different  from  what  has  just  now  been 
delivered ;  and  I  shall  therefore  state  to  your  Lordships, 
in  as  few  words  as  I  can,  the  view  which  I  have  taken  of 
this  case.  It  has  been  the  practice  for  a  considerable 
time  past,  for  courts  of  law  to  interpret  entails  strictly 
and  rigorously,  and  where  there  is  any  doubt  to  presume 
against  the  entail.  It  has  also  been  established  that 
where  there  is  a  deficiency  or  incongruity  in  one  part  of 
an  entail,  this  is  not  to  be  suppHed  or  corrected  by  refer* 
ence  to  another.  These  have  been  the  general  doctrines 
of  the  courts  of  law,  in  relation  to  entails,  as  they  were 
settled  in  the  case  of  Duntreath  and  others,  ever  since 
which  time  these  views  have  been  uniformly  adopted. 
The  last  case  was  the  case  of  Tillicoultry,  where  all  the 
former  decisions  were  confirmed  and  held  as  good  autho* 
rities.    But,  in  generals  the  views  which  were  sanction^ 
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1806.  ed  by'  tliese  decisions,  do  not  appear  to  me  to  bear  verf 
forcibly  upon  this  case,  which,  in  my  opinion,  must  be  de- 
ipided  upon  other  grounds.     If  this  case  were  to  be  decud* 
ed  one  way,  then  every  heir  of  entail  has  an  unlimited 
power  of  granting  ieaaes  for  any  period,  at  any  rent,  and 
upon  whatever  terms  he  thinks  proper,  and  he  may  for 
ever  depriv9  the  whole  series  of  substitute  heirs  of  all  be- 
nefit, from  the  increasing  value  of  the  estate.  For  if  tbe 
proprietor  of  an  entailed  estate  is  entitled  to  let  that  es« 
(ate  at  the  present  rental,  for  any  period  he  pleases,  the 
consequence  lyiU  be,  (hat  wherever,  from  improrements 
in  agriculture,  or  any  oth^r  cause,  the  value  of  land  has 
been  augmented,  the  heir  in  possession  will  grant  a.peiw 
pctual  lease  at  the  present  rental,  and  pocket  all  the  ad- 
ditional value  of  the  lands  in  the  shape  of  a  grassum,  and 
thus  prevent  any  advantage  froi^  ever  accruing  to  any 
substitute  heir,  however  remote  from  the  possession  of  the 
estate.     He  may  incumber  the  estate  with  a  long  lease  ii| 
favour  of  any  person  he  pleases,   and  thus  bestow  the 
whole  iijbstantial  a4vantage  pf  the  property  in  favour  of 
an  entire  stranger.     From  the  nature  of  this  case,  as  well 
as  from  tbe  entail,  it  appears  to  me,  that  where  it  is  paL 
pable,  that  the  lease  is  granted  to  prevent  the  heirs  of  en- 
tail  from  deriving  any  advantage  from  the  lands,  the  sus- 
taining, of  such  a  lease  would  destroy  the  very  purpose  of 
entails,  as  it  would  always  be  in  the  power  of  the  heir  in 
possession  to  grant  the  estate  in  the  form  of  a  long  lease, 
to  a  person  more  favoured  than  the  substitute  heir.    Thia 
is  doing  something  in  defraud  of  the  entail,  and  I  have 
no  doubt  that  the  entailer  intended  that  the  lands  should 
be  tied  up.     It  is  not  merely  the  rents  that  are  entailed^ 
it  is  the  estate  itself;  and  althcn\gh  it  was  found  in  tht 


tikse'of  Tillicoultrj  and  others,  that  unless  where  th^  1606. 
are  express  words  prohibiting  a  certain  act  from  being 
done,  the  Court  cannot  interfere ;  yet  that  does  not  ap- 
ply to  the  present  case,  for  here  there  i»  a  tack  granted- 
for  an  uncommon  length  of  time,  in  defraud  of  the  en- 
tail ;  and  it  appears  to  me,  that  it  falls  under  the  express 
words  of  the  deeds ;  that  is,  in  law  language,  it  is  an 
alienation  to  a  certain  extent    It  does  appear  to  me,  that 
the  meaning  attached  by  lawyers,   about  the  time  of 
faaaing  the  act  1685,  to  the  word  a/t>naft'oit,  does  compre- 
hend a  lease  of  this  kind,  though  it  is  not  a  total  aliena- 
tion, but  only  a  partial  one.     There  is  a  great  distinction 
betwixt  this  case  and  the  case  of  Duntreath  and  others, 
because  the  question  there  was,  whether  one  clause  in  the 
•ntail  should  be  employed  to  illustrate  or  explain  another, 
by  implication,  or  one  part  of  the  deed  supported  by  re- 
ference to  another ;  and  the  House  of  Lords  found  that 
auch  could  not  be  done ;  but  in  the  present  case  it  is  quite 
different.     This  is  not  a  case  where  your  Lordships  are 
called  upon  to  do  any  thing  of  the  kind.     The  question  is, 
whether,  under  the  general  clauses  of  this  entail  prohi- 
biting alienations,  this  lease  is  comprehended,  under  cover 
of  wbiich  there  is  a  palpable  and  eyident  intention  to  alie-' 
uate  the  estate.     The  great  difficulty  is,  what  leases  are 
to  be  considered  as  alienations.      There  is  no  doubt  that 
the  proprietor  of  an  entailed  estate  can  grant  leases,  but 
9s  he  cannot  grant  all  leases,  the  question  comes  to  be, 
what  leases  can  he  grant     It  is  clear  that  this  is  a  lease 
jpr  a  length  of  time  much  beyond  the  common  period. 
It  is  a  lease  for  n\nety-seven  years.     It  defeats  the  pur- 
|K>8e  of  the  entail  altogether.     With  regard  to  the  in- 
creasing value  of  the  estate,  I  lay  some  stress  upon  tha« 
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18M«  eirctimsUuice  of  thb  lease  being  an  anticipation,  and  i^j^ 
on  its  being  granted  before  tke  period  of  the  former  ex*' 
pired.  This  shews  a  plain  intention  to  defraud  the  entaO 
to  a  certain  extent  There  is  another  cbnise  ptfmittisg 
leases  for  the  lifetime  of  the  granter  and  receiver.  I  do 
think  that  the  giving  of  this  allowance  clearly  goes  upon 
the  idea,  that  tacks  beyond  that  period  ought  not  to  be 
granted  by  any  heir  of  entail,  and  were  understood  by 
the  granter  of  this  deed  to  be  included  under  the  previooa 
prohibition.  Upon  the  whole,  I  am  dear  for  sustainuig 
the  defences. 

LORD  JUSTICi;  CLERK  (Hope.) 


J  have  formed  a  very  clear  <4)inion  for  aasoilsieing  the 
defenders  from  this  action.     In  the  view  which  I  hare 
taken  of  this  case,  my  opinion  is  not  in  the  smallest  de» 
gree  hampered  by  any  of  the  decisions  that  have  beeo 
pronounced  by  this  Court,  in  relation  to  a  strict  constme* 
tion  of  entails.    I  am  not  attempting  to  extend  by  inK' 
plication,  a  clause  binding  upon  one  descr^tion  of  hein 
to  another,  or  one  species  of  prohibition  to  a  difTerent 
species.     Neither  am  I  resorting  to  one  part  of  this  eiH 
tail  for  an  explanation  of  any  other  part.    The  questioB 
here  is  simply  what,  at  the  date  of  this  entail,  and  of  the 
act  1685,  was  the  legal  meaning  of  the  word  annailxie; 
and  I  am  clear  that,  without  referring  to  any  other  word, 
but  taking  the  word  annaUBie  itself  as  it  ataads  m  this 
entail,  and  all  other  deeds  at  the  time,  it  ^iplied  to 
leases  of  long  duration ;  and  it  will  appear  to  your  Lord« 
ships,  if  you  attend  to  the  nature  of  property,  on  one 
hand,  and  of  leases  on  the  other,   that  it  must  be  so^ 


Tiffhit  is  the  meBning  of  property  but  to  have  the  use  and  190S, 
lenjoymeat  of  the  subject  f  For  without  the  use  of  pro- 
perty, the  i^tract  right  is  of  little  or  no  account  A 
tack  is  just  a  more  compendious  mode  of  enjoying  the  be« 
nefit  of  an  estate.  There  cannot  be  a  doubt  that  erery 
man  would  naturally  like  to  have  his  own  estate  in  hi^ 
own  management,  and  in  this  way  he  would  make  more 
of  it,  if  it  were  couTenient  for  him  to  cultivate  the 
lands  himself;  but  this  is  impracticable,  either  where  m 
person  has  a  large  track  of  land,  or  where  he  is  led  ta 
torn  his  attention  to  some  other  profession ;  and  there^ 
fore  tacks  have  been  devised,  whereby  the  enjoyment  is 
^ven  to  some  other  person  for  a  proper  consideration  ; 
and  in  this  way  the  |»'oprietor  has  the  use  of  the  proper- 
ty in  the  way  most  beneficial  for  himself,  and  perfectly 
consistent  with  any  other  avocations  in  which  he  may  be 
ooeupied.  From  these  considerations  it  follows,  that 
every  cause  by  which  the  proprietor  is  prevented  from  en- 
joying  the  full  right  and  use  of  his  property,  is  an  aliena- 
lion.  Suppose  a  tack  granted  without  any  diminution  of 
the  rental;  nay  with  a  current  increase  of  the  money 
rent,  or  that  the  whole  is  fised  in  grain,  which  does  not 
vary  in  its  value,  and  the  tack  granted  for  ninety-seven 
years,  but  that  at  the  same  time  the  proprietor  alienates 
a  certain  proportion  of  the  rent  to  another  person,  pay- 
able as  it  comes  in.  Could  he  do  this  under  a  clause  pro- 
hibiting alienations  of  the  estate  ?  Most  certainly  not : 
he  could  not  toueli  one  of  those  rents,  because  these 
constitute  the  use  of  the  property.  But  is  there  any 
difference  betwixt  this  and  letting  leases  for  ninety- 
seven  years,  and  pocketing  large  grassums,  which,  ii^ 
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1806;  point  of  fact»  are  nothing  more  thui  the  accumuhtei 
increase  of  rent,  which  would  be  paid  for  the  laadt 
during  the  whole  years  of  the.  lease.  The  use  of  the 
subject  is  perfectly  known  in  the  law  of  Scotland  to 
be  different  from  the  right  of  property.  A  theft  n&aj  be 
committed  as  to  the  use  of  the  subject,  and  therefore  I 
think  it  clear,  that  the  word  alienation  applies  to  eveiy 
act  by  which  the  use  of  the  property  is  taken  from  the 
proprietor*  Leases  of  a  certain  length  must  be  allowed^ 
^ven  under  the  strictest  prohibition  to  alienate,  and  in  tlua 
yiew^  I  have  Ho  difficulty  as  to  what  leases  are  to  be  al- 
lowed, and  what  are  to  be  prohibited.  I  will  take  the 
decision  of  the  countrjr  at  large  upon  this  question,  not 
pf  any  particular  part,  but  the  average  of  the  country 
practice.  It  was  once  thought  necessary  to  grant  leaaea 
for  a  long  endorsee  to  encourage  agi  iculture ;  but  tbm 
was  a  very  mistaken  notion,  as  I  believe  lands  held  under 
such  leases  will  be  found  to  be  the  worst  cultivated  in  tht 
kingdom.  But  at  that  time  perhaps  the  proprietor  might 
have  acted  bcnajidey  as  to  what  was  reckoned  the  best 
way  of  improving  lands,  though  they  cannot  do  so.  at  the 
present  day.    Long  leases  are  not  now  customary. 

If  your  Lordships  are  not  to  interpret  the  wiNrd  ^  an« 
pailzie^  according  to  the  understanding  of  the  law  and^Uie 
Legislature  at  the  time,  there  are  many  other  acts  of  Par- 
lian^ent  that  will  be  altogether  useless.  One  instance  oe* 
curs  to  me  just  4iow,  namely,  the  acts  against  kiUii^ 
kipper  salmon.  Kipper  salmon  are  not  now  understood  U> 
mean  living  salmon,  but  signify  salmon  cured  after  a  cer- 
^n  way.    Formerly,  however,  the  word  applied  only  to 
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ftwl  ^alfflon,  Which  were  prohibited  to  be  killed ;  bdt  it  1806. 
became  a. practice  for  those  who  contravened  the  Btatutes, 
to  cure  the  salmon  in  the  way  alluded  to,  in  order  to 
conceal  their  bad  qualities ;  and  as  it  is  now  the  practice 
to  prepare  all  salmon  in  this  waj,  the  word  <  kipper^  ap- 
plies exclusively ,  to  the  method  of  cure,  although  for* 
hicplf  it  denoted  the  quality  of  the  fish.  In  interpreting 
this  act  of  Parliament,  however,  your  Lordships  must 
take  along  wfth  you  the  understanding  of  the  country  at 
the  time,  aft  to  the  terms  made  use  of;  and  you  must  do 
fo,  to  apply  a  sound  construction  to  every  act  of  Parlia^ 
jnent  The  opinion  which  I  have  now  delivered,  is  very 
inach  fortified  by  several  clauses  in  this  deed.  The  en- 
tail itself  proves,  that  the  word  'annailzie^  applies  to 
leases ;  for,  in  effect,  it  just  says,  that  the  general  prohi- 
bitions shall  be  no  bar  to  granting  certain  leases.  What 
W98  the  use  of  this  clause,  if  the  general  words  had  not 
implied,  ,and  necessarily  inferred,  a  prohibition  against 
luting  leases  for  a  longer  duration.  Suppose  an  entail, 
after  the  strictest  clauses  prohibiting  alienations  of  the 
tstate,  contractions  of  debt,  and  alienations  of  the  order 
of  succession,  in  gefieral  terms,  contains  a  clause  of  this 
kind,  that,  notwithstanding  thereof,  it  shall  be  lawful  to 
grant  jointures  to  widows,  and  provisions' to  children,  to 
a  certain  exteat ;  Would  not  this  be  a  prohibition  against 
granting  them  to  a  greater  extent  ?  This  clause  is  al- 
ways expressed  in  the  form  of  a  permission,  and  it  has 
always  been .  considered,  that  it  did  necessarily  infer, 
against  the  heir  in  possession,  a  prohibition  to  grant  join- 
tures or  provifii6ns  to  a  greater  extent  than  was  permitted, 
ifhis  lease  is  of  such  a  duration,  that  it  is  altogether 
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1606.  without  Uie  range  of  eominoii  busineas ;— it  exceeds  itt 
ordinary  acts  of  administration ;  and  therefore  I  aon  cksr 
that  it  ought  to  be  cut  down. 

LORD  ARMADALE. 

This  entail,  I  observe,  contains  a  clause  dedariBg  that 
it  shall  be  in  the  power  of  the  substitute  heir  of  entail  to 
grant  leases  to  endure  for  the  lifetime  of  the  granter,  at 
the  receiver.  This  is  a  permissioB  ta  grant  leases  to  a 
certain  extent ;  and  certainly  it  ^fery  clearly  indicatea^ 
that  it  was  the  intention  of  the  entailer  that  there  sboald 
be  a  proI|ibition  to  a  greater  extent  But  I  hold  that  we 
cannot  from  this  clause  infer  such  prohibition.  There 
must  be  technical  words,  clearly  and  legally  expressed,  im 
constitute  such  prohibition.  We  cannot  infer  a  proUbitiim 
to  do  a  certain  act,  from  a  permission  to  do  a  partof  k. 
pose  a  deed  of  entail  ccmtains  no  prohilMtion  against 
tracting  debt,  but  a  permission  to  contract  debt  to  the  extent 
of  L.500;  this  certainly  would  never  imply  a  prohiiHtioa 
to  contract  debt  to  any  extent  whatevtf.  There  most  be 
Ik  legal  and  technical  prohibition,  expressed  in  clear  and 
unequivocal  terms,  before  it  is  possible  for  us  to  tie  up  the 
hends  of  the  proprietor.  In  the  same  way,  suppose  the 
f  ase  of  a  deed  of  entail  containing  no  prahifaition  to  idi^ 
pate,  but  a  permission  to  alienate  to  the  extent  of  JO  or 
60  acres;  Could  it  possiUy  be  argued,  that  this  would  ia» 
fer  a  prohibition  to  sell  to  a  greater  extent?  It  is  very 
true,  that  it  is  a  sufficient  indication  of  the  proprietor's  in- 
dention, and  of  his  understanding  of  the  law  at  the  thnei 
But  this  cannot  supply  the  absence  of  a  prohibitioe  ia 
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UgBi  and  technical,  terms ;  And,  therefore,  the  chiise  I   I806L 
have  quoted  does  not  at  all  enter  into  my  donsideratioii 
as  a  specialty  in  this  case.     So  it  is  necessary  to  inquire 
whether  the  act  done  by  the  pursuer  falls  under  the  gene* 
xal  prohibitions  of  the  entaiL 

.  If  the  question  were  put  to  me,  whether  a  lea«;e  grant* 
ed  according  to  the  ordinary  mode  of  administering  a 
land  estate,  al  a  rent  equal  to  the  present  current  value 
of  the  lands,  is  to  be  considered  as  an  alienation,  I 
would  have  no  difficulty  in  answering,  that  it  is  not  an 
allenation«  A  lease  granted  according  to  the  usual  prac^ 
tice  of  landed  proprietors,  is  the  necessary  and  essential 
way  in  which  lands  must  be  managed ;  but  where  leases 
are  granted  for  an  immense  length  of  time,  a  period  far  far 
eiceeding  the  lifetime  of  the  granter  and  the  receiver,  and 
still  more  where  the  rent  is  indirect  and  accompanied  with 
a  grassum,  I  take  it  that,  in  sound  law,  it  is  in  fact  an 
alienation  of  the  property.  A  lease  of  this  description 
has  at  all  times  been  considered  in  law  as  an  alienation ; 
and  I  think  in  effect  and  substance  it  is  so,  where  the 
heirs  of  the  granter  are  for  an  immense  length  of  time 
aatirely  ditested  <tf  the  natural  possession. 

Upon  a  view  of  all  the  authorities,  it  appears  from  the 
feariiest  stages  of  our  law,  that  long  location  has  been  held 
lo  be  alienation,  and  to  be  prohibited  where  alienation  ia 
prohibited.  Such  are  the  opinions  of  Craig,  Stair,  Bank« 
ton,  Erskine,  and  other  authorities.  Craig  talks  of  the 
case  of  recognition ;  other  lawyers  are  talking  of  other 
;  but  all  of.  them,  whatever  may  be  the  subject 
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1806.  immediately  under  diacusrion,  lay.  it  down  expressly,  Chsi 

long  location  is  alienation,    lis  to  the  period  and  dura* 

ibn  o£the  lease,  tha*e  it  ill  be  different  ideas  and  ofrinioai 

at  different  times,  according  as  the  views  of  mankiod  may 

▼ary  in  different  stages  of  society.    But  it  has  been  uni^ 

formly   held,    that  whatever    period    be    considered   to 

amount  to  a  long  kase,   long  leases   are  alienations. 

fiuch  are  leases  granted  by  his  Majesty,  or  by  churcb' 

nen,  which  were  looked  upon  in  the  same  light.     Sup* 

posing  a  lease  to  come  in  competition  with  an  inhibition^ 

or  a  conveyance  in  that  form,  challenged  undor  tlie  aet 

1662 ;  your  Lordships  would  certainly  never  listen  to  any 

observations  tending  to  shew  that  these  were  not  aiicmii 

tions.    On  the  contrary,  you  would  principally  consider 

the  substantial  nature  and  effect  of  the  conveyances ;  and 

if  their  true  and  genuine  import  were  to  alienate  the 

estate,  you  would  hold  them  to  be  alienations,  and  to  be 

reducible  accordingly.  And,  indeed,!  see  that  this  pmnt  has 

been  already  decided  by  your  Lordships  in  a  question 

upon  the  law  of  death-bed,  regarding  a  lease  of  three 

nineteen  years ;  although  there  was  no  fraud,  no  elnsofj  < 

rent,  and  the  heir  was  found  entitled  to*  challenge  it  upoa 

no  other  ground,  than  that  long  location  was  held  to  be 

alienation. 

The  law  itself  makes  an  essential  distinction  betwizi 
leases  of  moderate  endurance,  granted  by  proprietors  fair^ 
Jy  in  administration  of  their  estates,  and  longer  leases^ 
both  in  regard  to  the  lessor  and  the  lessee.  In  the  one, 
the  lessee  has  power  to  assign,  but  in  the  other  he  has  bo 
such  power ;  so  that  upon  every  view,  I  think  there  ar« 
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l^onnds  for  a  sound  distinction  betwixt  leases  granted  for  1S06. 
a  short  and  ordinary  period,  and  leases  for  an  extraordi- 
nary and  immoderate  period*  This  was  the  understanding 
of  the  law  previous  to  Uie  act  1685,  and  I  think  it  was -so 
considered  at  the  time ;  and,  in  fact,  it  has  always  been 
considered  in  that  light.  To  say  that  feus  carry  right  to 
metals  and  minerals,  woods,  fishings,  and  so  on,  and  diat 
a  lease  does  not ;  what  is  this  to  the  purpose  ?  May  not 
a  lease  do  so  ?  I  see  nothing  to  prevent  it ;  and  I  think 
the  distinction  entirely  without  foundation.  A  lease  is  a 
substantial  alienattcm,  and  deprives  the  proprietor  and  his 
heirs,  not  only  of  the  use  of  the  subject,  but  of  every  pros- 
pect of  attaining  possession. 

This  being  the  understanding  of  the  law  at  the  time  o£ 
the  act  1686,  I  diink  it  would  be  most  extraordinary  in- 
deed, if,  while  the  Legislature  meant  to  make  a  general 
regulation  with  regard  to  the  powers  of  proprietors  of 
land,  location  should  be  considered  as  alienation  to  any 
other  effect,  but  should  not  be  so  considered  by  the  Le- 
^lature  at  passing  this  act.  It  was  then  thought,  that 
long  leases  were  ineffectual  against  singular  successors. 
Wbat-is  the  act  1686?  It  does  not  enumerate  all  the  dif- 
ferent species  of  alienations,  but,  in  broad  and  compre- 
hensive terms,  it  allows  proprietors  to  grant  tailzies,  cpn- 
taining  limitations  as  to  selling,  alienating,  and  dispon- 
ing the  property.  It  does  not  point-  out  the  particular 
fonns  in  which  such  conveyances  are  to  be  executed,  but 
it  permits  prohibitions  to  be  inserted  as  to  selling,  alie- 
natingy  and  disponing ;  and,  in  the  same  extensive  and  ge- 
neral terms,  it  enables  proprietors  to  prohibit  contractions- 
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1806.  of  debt,  without  specifying  whetiier  bj  heritable  boii4 
wadset,  adjudication,  or  otherwise,  although  ititinpos- 
lible  that  a  doubt  can  exist,  that  such  special  transactioas 
are  forbidden  bj  the  general  prohibitions  against  oontrsct- 
log  of  debt. 


The  chief  difficulty  in  the  case,  though  I  confess  I 
not  think  it  so,  is,  that  there  may  be  a  difiermoe  in  tk 
minds  of  men  as  to  the  line  of  distinction  betwixt  rassn* 
able  leases  and  those  which  are  to  be  considered  as  kag 
location.  In  the  days  of  Craig,  it  seems,  leases  for  tai 
years  were  considered  as  alienations ;  but  this  most  rsry 
according  to  the  peculiar  notions  of  the  times*  It  mul 
vibrate  betwixt  the  two  extremes,  according  to  the  pecs- 
liar  character  of  each  state  of  society.  It  depends  upon 
the  opinions  of  men,  and  roust  be  judged  of  by  drcash 
stances,  and  what,  upon  the  whole  result,  ia  considered 
as  a  rational  step  in  the  administration  of  a  land  estste, 
at  any  given  period.  But  I  am  confident  that,  at  do  one 
time,  can  long  leases  be  considered  in  any  other  light  thsa 
as  alienations ;  and  therefore  I  am  for  assoilzieing  the  de» 
ienders* 

LORD  BALMUTO. 

Leases  may  certainly  be  granted  by  heirs  of  entail,  M 
they  are  partial  alienations.  The  terms  of  this  entsil  vt 
▼ery  comprehensive.  Can  any  thing  be  stronger  thsn  tk^ 
permissiFC  clause,  to  show  that  leases  were  prohibited  bf 
the  former  clause  ?  In  my  opinion,  there  can  be  no  dis* 
pttte  that  there  is  hf  re  an  alienation  of  the  propeiij^ 


I 


Does  hot  the  porsuer  tell  your  Lordships  the  rent  of  the   1806. 
estate ;  and  does  he  not  sell  this  rent,  by  taking  a  gras- 
aum  ?     This  was  clearly  an  alienation  to  the  prejudice  of 
the  heirs  of  entail.     I  am  for  sustaining  the  defences. 

1.0Kb  WOODHOUSELEE. 

I  shall  not  detain  your  Lordships  long  in  delivering  my 
opipioOy  because  it  agrees  with  the  sentiments  already  ex- 
pressed. I  think  that  a  man,  after  enjoying  ka  estate 
during  the  period  of  his  own  life,  ought  not  to  take  upoxi 
liimself  to  exeidse  a  dominion  over  his  successors  for  all 
tame  to  come.  It  is  a  ruiiious  policy  that  land  should  be 
out  of  cbnunerefe.*  An  heir  of  entail  is  bound  by  all  th^ 
prohibitions  and  fetters  under  which  h6  takes  the  estate, 
|>ut  in  every  other  respect  is  just  a  free  proprietor.'  Hi 
is  entitled  to  the  free  use  and  administration  of  his  pro* 
yerty  enjoyed  by  other  projirietots.  Where  leases  are  not 
expressly  debarred,  he  may  grant  leases,  such  as  are  tnify 
leases  in  every  particular.  No  man  ever  gives  a  lease 
"which  amounts  to  a  perpetuity  ;  no  free  proprietor  ever 
does  that  by  means  of  a  lease.  He  lets  a  lease  for  ten  or 
jBineteen  years,  or  such  other  term  as  is  usual,  although 
this  is,  in  my  opinion,  a  natural  and  ordinary  exercise  of 
property,  such  as  any  unencumbered  proprietor  is  entitled 
to  do ;  but  no  lease  beyond  that  period  (ian  be  said  to  be 
panted  in  the  usual  and  free  use  of  property.  In  this  case, 
a' lease  is  let  for  a  period  £bX  exceedingthe  ordiAaTy  d'ura- 
tion  of  leases.  I  think  it  is,  to  all  intents  and  pifiposes^ 
a  deed  of  alienation  ;  and  I  think  it  must  fall  under  the 
general  prohibitions  of  this  entail.  A  lease  for  this  pe-^ 
riod  is^  to  all  iiitents  and  purposes^  an  alienation  Of  thei 

2q 
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1806.  property ;  therefore,  I  hare  no  bentation  in  sustabiiig 
the  defences. 


LORD  NEWTON: 

I  must  observe,  thftt  the  Dnke  of  Qaeensberrj  is  enti- 
tied  to  scarce  any  degree  of  credit  for  the  way  in  whkk 
lie  has  brought  forward  the  question ;  but,  I  apprehend, 
the  merits  of  the  case  lie  within  a  nut-shdL  It  b  dew 
that,  in  the  language  of  the  law  of  Scotland,  the  gnmtiag 
of  a  long  lease  was  always  considered  as  a  qieciea  of  aye* 
nation.  Sir  George  Mackenne  lays  it  down  in  the  wMi 
express  terms,  and  he  wrote  at  the  very  time  the  act  wts 
passed.  There  is  some  di£5culty  as  to  what  shall  be  oob> 
sidered  as  a  long  lease  %  but  we  are  relieved  frooa  this  hj 
the  entail  itself,  which  permits  leases  for  a  certain  time  to 
be  granted.  This  is  just  the  same  thing  as  if  the  en- 
tailer had  said,  tha^  he  meant  to  prohibit  aH  leases  bat 
these. 

LORD  MEADOWBANK. 

I  think  the  case  so  perfectly  dear,  that  I  cannot  haw 
B  doubt  upon  the  subject. 

LORD  BANNATYNE. 

.  Whereyer  a  lease  is  a  cover  to  an  alienation,  your  Lont 
f hips  cannot  support  it,  if  you  give  a  fair  and  just  ulte^ 
pretation  to  the  act  of  Parliament  This  appears  to  me 
to  be  the  nature  of  the  present  lease,  and  therefore  I  tn 
dear  for  sustaining  the  defences. 
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1806. 
LORD  PRESIDENT. 

(sir  ILAY  CAMPBELL.) 

My  Opinion  is  just  that  of  all  yoiur  Lordships.  All  of 
us  know,  IsT,  That  a  lease  may  be  granted  by  an  heir  of 
eataO,  which  is  not  an  alienation ;  and,  aecondly.  That  a 
lease  may  be  granted,  which  is  really,  substantially,  and 
truly  an  alienation.  Now,  it  is  unnecessary  for  me  to 
bring  under  yoiu*  LcNrdships^  view,  examjrfes  of  the  two 
extremes,  because  they  must  be  obvious :  For  leases  for 
ene  year,  or  two  years,  or  in  Craig^s  time  for  ten  years, 
or  in  the  present  day  for  nineteen  years,  are  not  alienations. 
But,  on  the  other  hand,  will  any  man  say  with  candour, 
or  is  it  possible  for  a  lawyer  to  maintain,  that  a  lease  for 
lOOO,  or  10,000  years,  (ox  somediing  much  below  the  pre^ 
sent  rent,  is  not  an  alienation.  It  is  quite  impossible  that 
the  contrary  can  be  maintained.  Suppose  that  it  is  grant- 
ed  for  the  present  current  rent  for  1000  years,  depriving 
the  heirs  of  entail,  for  that  long  period  of  time,  of  all  the 
profit  and  enjoyment  of  the  estate ;  reserving  out  of  it  no 
more  rent,  perhaps,  than  a  mere  quit  rent,  to  be  enjoyed 
by  the  heirs  of  entail.  I  cannot  say  that  this  is  not  an 
alienation,  though  the  difficulty  is  to  fix  the  precise  line ; 
and  this  is  not  only  a  difficulty  now,  but  it  has  always 
been  a  difficulty,  and  the  only  difficulty.  All  of  your 
Lordships  have  been  asked  the  question — I  am  sure  I  have 
been  asked  a  hundred  times,  sometimes  in  the  shape  of 
memoriah  and  queries — not  what  length  of  time  a  man 
may  grant  a  lease,  but  what  time  you  would  advise  him 
to  grant  it.  He  wishes  to  go  to  the  utmost  length  of  his 
ri^t.    The  only  answer  that  I  could  ever  make  to  this^ 
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1806;  was  an  answer  which  I  shall  not  mention  to  your  Lord- 
ships  at  present,  because  by  and  by  I  will  make  a  better; 
but  I  had  no  difficulty  in  saying,  I  ^ill  tell  you  what 
length  of  lease  the  Court  of  Session  will  susti|in:  I 
^ill  not  advise  you  to  go  beyond  the  piiactiee  of  Ae 
country  where  you  are.  There  is  a  practice  to  go  a  great- 
er length— two,  or  perl^aps  three  nineteen  year^ ;  andpos* 
sibly  the  Court  may  sustain  it ;  but  {  would  not  adriie 
you,  as  a  friend,  to  grant  sUqh  leases.  You  may  judge 
for  yourself ;  bu^,  as  a  lawyer,  I  will  no|;^vise  you  to  do 
it.  And  I  ^ill  ask  gentlemen  in  my  eye,  whether  thej 
ever  said  to  their  clients  Ihat  ^hey  could  grant  a  lease  for 
ninety-nine  years.  Mr  Ferguson^s  opinion  goes  no  far* 
ther  than  what  I  have  just  stated.  There  may  hav^ 
))een  leases  let  for  four  or  five  ninete^i  years,  and  if  tha^ 
be  the  practice  of  the  cout^irj,  you  may  go  that  length; 
otherwise  not 

T 

But  I  have  to  call  your  Lordships'*  attention  to  a  cbangf 
of  the  law  respecting  entails,  at  the  period  whe9 
this  entail  was  made,  and  when  entails  of  an  anciait 
date  were  made  ;-*-!  mean,  in  the  last  century.  It  is  a 
remarkable  circumstance,  that,  for  the  most  part,  these 
deeds  are  entirely  silent  as  to  the  power  of  leasing,  al- 
though they  coDtaiq  a  clause,  in  the- way  of  an  exception, 
permitting  certain  leases ;  and  I  can  pift  no  oth^  coo* 
struction  on  it  than  this,  that  it  was  never  known  that 
leases  of  a  longer  duration  were  granted,  and  that  the  en- 
tailers understood,  that,  under  the  general  prohibitions, 
leases  of  a  very  long  duration  were  included.  I  see  that 
/some  lawyers  have  held,  that  an  heir  of  entail  may  grant 
a  lease  for  the  period  of  his  owa  interest  in  the  estate,  i( 
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fbe  tenant  choose  to  depend  on  that ;  but  it  ims  never  nn*-  I80QL 
^erstood  that,  beypnd  this  pa^iod,  an.  heir  of  entdl  could 
grant  leases,  so  as  his  successor  might  be  ezduded  from. 
Ills  right  to  enjoy  the  estate.  I  think  this  was  the  idea  of 
^  yeiy  jQoted  man  at  thje  tim^,-— I  mean  Sir  J<^  Nisbet ; 
for  he  fixed  upon  the  period  of  his  own  life  and  interest* 
,in  the  estate  as  the  period  for  which  he  might  grant  leases^. 
Other  entails  saj  nothing  about  it,  which  I  ascribe  to 
aome  of  the  causes  that  I  haye  already  mentioned.  There 
l^as  been  a  change  of  ideas  and  opinions,  as  well  as  of 
xoanyers  and  customs.  In  Craig^s  time,  a  lease  for  ten 
years  was  an  alienajtion ;  but  I  cannot  think  that  this  can 
be  an  alienation  now.  In  the  general  understanding  of 
the  country,  a  nineteen  years  lease  has  been  long  con- 
ftidered  as  an  ^ct  of  ordinary  administration. 

• 

But  this  b  not  all ;  for  I  b^g  your  Lordships^  attention 
ls>  the  act  10th  Geo.  III.  c  51,  for  encouraging  the  ixo^ 
proTcment  of  lands.  This  act  contains  certain  clauses 
relative  to  Jetting  lease3  pn  entailed  estates,  where  the 
]ieir  of  entail  is  under  prohibitions ;  and  what  is  the  d^ 
acription  given  of  what  the  Legislature  then  supposed  were 
the  leases  that  an  heir  of  entail  might  grant  ?  I  see  that 
i^inet^en  years  is  the  lease  which  an  heir  of  entail  may 
grant.  It  is  the  olrdinary  term  of  a  lease.  The  enacting 
words  of  this  statute  are  general ;  thirty-one  years  is  the; 
utmost  length  for  which  a  lease  can  be  granted;  but  then 
the  tenant  must  be  taken  bound  to  enclose  the  ground ; 
so  that,  under  this  limitation,  the  power  may  be  ezercts* 
^d  of  granting  leases,  whicn  shall  not  be  considered  as 
alienations.  The  utmost  limit  is  thirty-one  years.  Why* 
is  it  limited  to  thirty-one  years  ?  because  the  Legislature 
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ISOff.  considered,  that  to  grant  leases  bejoad  that  tiine,  wa# 
acting  in  defraud  aad  in  defiance  of  ibe  {uroTkions  and 
Setters  of  the  entail. 

There  was  formerly  a  difficulty  that  I  coold  never  an* 
swer,  bttt  the  answer  to  it  now,  is  Just  preeiselj  to  adopt 
this  act  of  Parliament ;  and  I  could  now,  were  it  nece»» 
saiy  or  proper,  tell  "any  friend  of  mine,  joU  may  grant  a 
lease  for  nineteen  years,  and  take  a  grassum,  bat  job 
cannot  go  beyond  thirty-one  yean ;  and  if  you  go  thai 
length,  you  must  insert  a  clause  obliging  the  tenant  ta  ea^ 
ckise,  in  terms  of  this  act.     If  the  noble  Duke  thers- 
fore  will  restrict  this  lease  to  thirty-one  years^  and  insert 
such  clause,  I  shall  be  for  sustaining  it.    To  do  othairise 
would  be  to  destroy  the  whole  law  of  entails.     I  am  not 
asking  for  any  thing  here,  but  a  strict  interpretation  of 
the  entail.    I  am  not  in  the  smallest  degree  tied  up  or 
jpeatricted  by  any  decision  of  your  Lordships  on  this  sblw' 
ject.     There  is  a  very  strong  specialty  in  thia  case ;  for 
the  entailer  has  in  effect  said,  I  tie  you  up  from  anaul- 
xieing,  and  I  tie  you  up  from  granting  long  leases,  bit 
what  I  mean  by  long  leases,  is  leases  for  a  longer  diuv 
tion  than  the  lifetime  of  the  granter  and  the  nema. 
Under  this  act  of  the  lOth  of  the  King,  I  think  tbe 
Duke  of  Queensberry  may  go  to  the  length  of  nineteen 
years  without  any  restriction. 

The  Court  then  [MX>nounced  an  interlocutor,  sustainini; 
the  defences ;  or,  in  other  words,  finding,  that  the  Dokt 
of  Queensberry  had  no  right  to  grant  a  lease  for  oinetj^ 
seven  years. 
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To  this  judgment  the  Court  adhered,  after  advising  a    1806. 
reclaiming  petition  for  his  Grace,  with  answers  for  the 
defenders. 

Counsel  for  the  Duke— Erskine,  Clerk,  Murray.  For 
the  Defenders*— Solicitor-General  (Blair,)  Forbes,  Thom« 
4on ;  Agents,  Crawfurd  Tait,  and  John  Anderson,  W.  S« 
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THE  TRIAL 


ov 


iENSldfN   HUGH  MAXWELL, 

.       OF  THE  LANARKSHIRE  MILITIA, 


WOtL 


The  mubder  of  charles  cottier, 

PBIIOHBR  OV  yrAK  AT  aMMMtftMr. 


*  imjtiHciBot 

LoM»  JDSTICB  GLBBK,  tULLEK, 

DUNSINNAN,  ARMADALE. 

CRAIG,  MEADOWBANK. 

1 HB  indictment  stated,  that  upon  the  eveningof  Wednesday  1807. 
the  7th  of  January  1807,  the  pannel  being  then  commanding 
officer  of  the  militarj  guard  stationed  at  the  house  of  Grreen* 
law^  in  the  parish  of  CHencorse  and  county  of  Edinburgh^ 
then  used  as  a  place  of  confinement  for  prisoners  of  war^ 
Tfas  informed  hj  Alexander  Wardrope,  serjeant  in  the 
regiment  of  Lanarkshire  militia,  that  he  heard  some  nois^ 
in  one  of  the  rooms  of  the  said  house,  where  certain  of 
the  said  prisoners  were  then  shut  up,  whereupon  the  pan- 
nel immediatelj  went  to  the  outside  of  the  window  of  the 
iroom  from  whence  the  noise  was  said  to  proceed,  and  call- 
ed out  to  the  persons  within  it  to  extinguish  a  light  whicK 
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}  '^'^  he  alleged  was  there ;  and  that,  immediatelj  thereafter, 
he  ordered  John  Gow,  a  private  in  the  said  regiment, 
who  was  then  posfted  ils  k  sentinel  Upon  the  said  house, 
and  under  his  command,  to  come  towards  the  place  where 
he  was  standing,  &nd  then  did  feloniously  order  and  coiA- 
mand  the  said  John  Gow  to  fire  his  miyket,  loaded  with 
a  lead  ball^  into  the  rdom,  kn6wing  that  a  number  of  the 
prisoners  of  war  were  there  confined;  which  order  he 
again  and  repeatedly  gave,  until  the  said  John  Gow  did 
point  his  musket  towards  the  room,  and  pulled  the  trig- 
ger,, irhidi  missed  firb;  m^hereilpon'  the  (lannel  did  ilgain 
wickedly  and. feloniously  order  the  said  John  Grow  to  fire 
into  the  room ;  and  the  said  John  Grow,  as  commanded 
by  the  pannel,  did  fire  iiis  musket,  loaded  with  a  lead 
ball,  through  the  window  of  the  room,  whereby  Charies 
Cotti^,  6ne  of  the  prisoners,  who  was  then  lying  there 
in  a  hammock,  was  mortally  Wounded,  the  ball  having 
penetrated  his  left  hip,  and  lodged  sdmewher^  near  the 
right'  side  of  his  belly ;  of  whi(;fa  wound,  inflicted  in  coip 
sequence  of  the  panneFs  orders,  the '  said  Charles  Cottier 
died,  after  languishing  till  the  afternoon  of  the  following 
day;  whereby  it  was  concluded,  that  the  pannel  was  goilty 
of  the  crime  of  murder,  actor,  or  art  and  part,  and  there* 
fore  ought  to  be  punished  with  the  pains  of  law. 

.  The  indictment  being  read,  the  pannel  pleaded  Nai 
Guilty;  and  his  counsel,  Mr  Francis  Jeffretj  then  ad- 
dressed the  Court  as  follows. 

MT  LORP  JUSTICE  CLERK,     . 

On  the  part  of  the  prisoner  at  the  bar,  we  are  to  state 
no  objections  to  the  relevancy ;  but  it  has  been  thought 
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proper,  that,  before  proceeding  to  the  evidence,  he  should  1807. 
state  by  his  counsel  to  the  Court,  and  in  the  hearing  of 
those  who  are  to  compose  his  Jury,  the  grounds  of  the 
plea,  upon  the  faith  of  which  be  has  now  said  that  he  is' 
not  guilty. 

The  tenor  of  this  defence  consists  in  a  denial  of  the 

m 

charge,  and  in  the  allegation,  that  if  this  prisoner  was 
actually  killed,  it  was  in  consequence  of  orders  which  he 
was  justified  in  giving,  so  that  he  must  stand  acquitted 
by  the  circumstances  in  which  he  was  placed.  In  a  case 
so  s^-ious  and  so  unfortunate,  your  Lordships  are  to  ex- 
pect  no  admissions  on  this  side  of  the  bar.  Accordingly, 
to  the  tenor  of  that  general  denial  which  has  been  given 
to  the  libel,  I  now  adhere;  and  whatever  statement  I  think 
proper  to  make  to  the  Court  and  the  Jury,  I  make  hjrpo-* 
thetically,  supposing  the  facts  asserted  (o  be  established  by 
legal  proof.  I  have  called  this  case  an  unfortunate  one ; 
and  whatever  the  issue  of  it  may  be^  the  epithet  is  alrea- 
dy justified  by  the  existence  of  this  trial.  For,  surely, 
pther  than  unfortunate  the  circumstances  cannot  be  deem- 
ed, which  have  brought  a  British  officer  to  trial,  in  con- 
sequence of  the  death  of  a  prisoner  of  war  under  his  charge 
at  the  time.  Unfortunate  certainly  as  these  circumstances 
are  to  the  country  at  large,  they  are  particularly  so  to  th0 
individual  at  the  bar.  When  an  event  of  this  kind  hap-: 
pens,  various  prejudices  are  apt  to  be  excited ;  and  from 
these,  though  opposite  in  their  nature,  it  does  appear  to 
me  that  the  case  of  the  pannel  receives  equal  detriment; 
On  the  one  hand,  among  the  unworthy  and  calumniousy- 
an  impression  goes  abroad,  that,  where  a  prisoner  of  war 
perishes  by  the  hands  of  those  who  are  appointed  to  guard 
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1S07.   Iifan^  iMimethiBg  mifair  or  fiuspkioufi  has  taken  place.  Huft 
is  a  vulgar  and  a  base  prejudice ;— akhoH^  y  ourLordahipB 
must  be  sensible,  that  a  penon  in  such  circumstaiioes  is 
more  to  be  considered  than  an  ordinary  prisoner.   If^  how^ 
ever,  there  is  any  danger  in  this  case,  it  results  firom  a 
very  opposite  persuasion— from  a  high  sense  of  nationsl 
honour  mid  public  jufitioe,  and  an  exact  regard  to  the  prin- 
ciples of  ciTiUsed  warfare,  by  which.  iMisoners  become  a 
sacred  dquMit  in  the  hands  trf'tJiose  to  whose  charge  they 
are  delivered.   These  feelings  render  the  situation  of  a  per- 
son aecused  of  lifting  his  hand  against  a  prisoner,  much  more 
unfavourable  than  where  the  charge  relates  to  an  individiidl 
pf  an  ordinary  character.  That  these  are  the  fvevatHngfed- 
iogs  I  am  pro^d  to  believe ;  and,'  however  much  thej  may 
aggravate  the  severity  of  the  judgment  in  the  present  case, 
I  am  persuaded  that  the  pannel  faimsdf  feeb  the  aamesort 
of  pride.    I  am  happy  that,  on  this  side  of  the  bar,  we 
do  aot  think  it  necessary  to  say  one  word  against  that 
feeling ;  because,  knowuig  as  we  do,  that  the  general  per- 
suasion b  such,  that,  for  the  sake  of  preserving  that  sys- 
tem of  dviliaed  warfiare,  it  b  necessary  to  investigate, 
with  peculiar  strictness,  and  to  avenge,  with  unreientiag 
justice,  the  wrongs  of  prisoners,  we  are  yet  aware,  that 
we  diall  be  able  to  make  out  a  case,  which,  to  a  Jury  and 
a  public  so  impressed,  will  appear  to  warrant  a  ?erdict  of 
acquittal 

The  fiicts  are  detailed  in  the  indictment ;  and  if  I  had  not 
stated,  that  we  are  not  to  object  to  therelevaney,  I  migiit 
say,  that,'  from  the  very  statement  of  the  indictment  it- 
self, a  plea  in  justification  u  suggested.  It  is  evident  thst 
aAoise  had  taken  place,  that  lights  had  been  seen,  and 


WJOK  TBS  MUimiiit  OF  CBAHUt  «OTTi||E.  7 

that  an  applicatiw  had  been  made  to  the  oficer  on  guard,  1807. 
by  the  fub-officer,  to  put  an  end  to  that  aoipe,-  and  to  ex«> 
tinguish  tho§e  lights.  It  it  slated  that  this  order  was 
^ven,  and  it  is  not  stated  that  it  was  obeyed.  But  I  have 
waved  all  these  objections ;  and  the  remark  I  have  now 
made  is  not  of  much  eonsequenee»  as«  under  this  uk 
ilietment»  or  some  other  indictment,  it  must  have  been 
investigated,  and  because  the  charge  of  art  and  part  itself 
would  leave  the  case  to  be  decided  by  evidence.  The  cir« 
cumstances  not  stated  in  the  indictment  are  very  short. 

This  unfortunate  young  gentlemaui  who  is  between 
88  and  83  years  of  age,  received  his  commission  within 
twelve  months  of  the  accident  that  has  taken  place. 
On  the  87th  of  December  last,  he  was  i4>pointed  lo  do 
duty  over  the  prisoners  at  Greenlaw ;  and  it  is  pro- 
per to  state,  that  he  was  appointed  to  this  duty  out  of 
his  regular  order,  by  the  discretion  and  ehoiee  of  his 
^commanding  officer,  who,  from  what  he  had  observ- 
ed of  him,  thought  him  better  qualified  for  that  deli- 
cate duty  than  the  officer  to  whom  it  naturally  fell.  He 
arrived  at  Greenlaw  on  the  87tb.  In  that  house,  which 
was  not  built  for  a  prison,  and  is  by  no  means  well  calcu- 
lated for  the  purpose,  nearly  three  hundred  persons  were 
confined.  The  house  was  neither  remai^ably  strong,  nor 
were  the  communications  so  gopd  as  they  ought  to  have 
been,  so  that  the  possibility  of  escape  was  much  greater. 
For  watching  these  persons  in  this  situation,  there  were 
i4[ipointed  consideiBbly  less  than  half  the  number  of  those 
to  whom  the  guard  was  assigned.  There  might  have  been 
•  one  hundred  and  (oftj  regularly  appointed  and  ordered 
fbr  the  duty,  but  there  were  seldom  jnore  than  thirty 
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within  the  Cf^  of  the  house.  No  more  than  thirty-ci^ 
men  were  reserved  for  the  actual  guard ;  a  number  which 
evidently  appears  to  have  been  very  insufficient  for  secur- 
ing prisoners  of  such  a  number,  in  a  house  of  that  de* 
scription.  The  prisoners  were  all  prisoners  of  war :  most 
of  them  had  been  crews  of  privateers,  and  therefore  some- 
what more  disorderly  than  persons  employed  in  more  r^ 
gular  branches  of  service.  Accordingly,  previous  t6  the 
arrival  of  my  client,  various  endeavours  had  been  made 
to  escape,  some  of  which  had  proved  successful ;  and  s 
short  time  before,  an  attempt  had  been  mad^  to  effect  the 
escape  of  the  whole  body,  by  undermining  the  walk  of 
the  house* 

* 

These  men  were  extremely  turbulent,  and  it  required 
violent  coercion  at  all  times  to  keep  them  within  the 
bounds  of  their  duty.  In  this  situation,  it  was  felt  to  be 
the  duty  of  those  who  had  the  management,  to  issue  verj 
strict  orders  as  to  the  economy  of  the  house ;  and  parti* 
cularly  in  winter,  when  the  nights  were  long,  it  became 
necessary  that,  at  an  early  hour,  they  should  be  prevent- 
ed from  making  any  attempts  to  effect  their  escape.  This 
could  not  be  done  merely  by  stationing  guards  on  the  pri- 
soners, but  pnly  by  adopting  certain  regulations  that  could 
be  enforced  by  those  without  the  prison,  and  the  breach 
of  which  could  be  matter  of  observation  to  them.  Ac- 
cordingly, all  the  lights  were  required  to  be  put  out  bj 
nine  o^clock ;  and  as  every  contravention  of  this  order  must 
be  interpreted,  into  some  attempt  on  the  part  of  the  pri- 
soners to  make  their  escape,  it  was  of  necessity  inferred, 
that  if  they  were  stiiring  after  that  Bour,  it  was  fors<»iie 
improper  purpose. 
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In  these  circumstances,  mjr  client,  newly  arrived  upon  1 807. 
this  important  station,  informed  of  tlie  recent  attempts 
to  eacBpCy  himself  aware  of  the  turbulent  disposition  of 
the  prisoners,  felt  it  to  be  his  duty  to  relax  nothings 
Accordingly,  he  was  uniformly  remarkable,  as  well  for 
the  temper  and  moderation,  as  for  the  firmness  and  vigi. 
lance  with  which  his  orders  were  enforced.     On  the  night 
of  this  fatal  accident,  within  less  than  ten  days  after  his 
arrival,  Jbe  was  the  o£Scer  on  guard.     He  had  gone  hiai, 
rounds,  and  inspected  the  prison  after  dark,  and  given 
his  orders  for  extinguishing  the  lights.    The  order  was 
obeyed,  as  he  understood ;  and,  having  passed  the  whole 
day.  alone,  he  retired  to  the  guard  room,  where  he  was 
employed  reading.     He  had  not  been  long  in  this  situa- 
tion, when  a  serjeant  of  the  regiqient,  of  the  name  of 
Wardrope,  came  to  the  guard*room,  and  reported  that 
there  was  an  alarming  nobe  in  one  of  the  largest  rooms 
in  the  prison ;  that  it  was  so  loud,  and  had  continued  sa 
long,  that  he  felt  it  to  be  his  duty  to  give  him  notice. 
He  immediately  repaired  to  the  place,  and  being  convinc- 
ed by  his  senses  that  there  was  a  noise,  ancl  that  light) 
were  burning  in  spite  of  the  order,  he,  with  a  loud  voice^ 
ordered  them  to  desist  from  the  noise,  and  to  extinguish 
the  lights.     Thb  order  was  entirely' and  resolutely  dis-^ 
obeyed.     He  repeated  it  twice  or  thrice ;  and  to  enforce 
it,  he  knocked  three  times  with  his  hand  and  sword  upon 
the  window.     No  cessation  of  the  noise  or  of  the  lights 
took  place,  but  both  continued ;  and  the  noise  was  of  such 
a  kind,  as  to  show -that  a  great  number  of  persons  were 
engaged  in  some  considerable  work  of  labour ;  andT  as  it 
could  not  continue  unless  for  some  unlawful  and  desperate, 
purpose,  he  then  felt  it  to  be  his  duty  to  say  that  he  would 
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1807.  fire.  This  had  na  effect  He  then  tarned  to  the  mo. 
tiiiel,  and  commanded  him  to  fire.  The  sentinel  did 
fire,  and  a  man  was  wonnded,  who  afterwards  died  in 
consequence  of  the  wound. 

■ 

These  are  the  facts  which  we  undentand  will  come  oat 
in  evidence  upon  this  trial ;  and  I  think  they  wamut « 
in  concluding,  that,tf  thej  are  established,  no  doubt  caa 
lemain  that  the  pannel  must  be  acquitted.  • 

His  defence  is  therefore  twofold :  Jirst,  and  mainly,  that 
he  himself  was  a  soldier,  an  officer  on  whom  a  most  defi- 
cate  and  important  dutj  was  imposed,  which  he  was  bomki 
to  discharge  at  his  own  peril ;  and,  seccndfy^  that  this  dntf 
related  to  prisoners  of  war  assembled  in  a  large  body,  who 
had  been  long  under  the  command  of  a  military  fiorce,  aad 
were  perfectly  apprised  of  those  orders  to  which  they  re- 
fused  obedience. 

•  It  is  necessary  to  state,  that  a  soldier  is  justified  in  per* 
forming  acts  by  which  the  safety  of  indiyiduala  may  be 
risked,  which  those  other  individuals  could  not  lawfidljr 
venture  to  execute.  A  soldier  is  entitled,  in  asoertimi  of 
his  duty,  and  in  idaintenance  of  his  post,  to  disr^aid 
those  rules  of  law  that  regulate  the  ordinary  transactioBi 
of  other  men.  In  support  of  this  doctrine,  I  need  not 
teaA  authorities,  as  I  trust  it  will  be  stated  by  your  Lont 
ship  to  the  Jury.  I  lay  it  down  in  general,  that  a  soldier 
is  bound  to  obey  the  orders  he  has  received.  Where  tbejr 
pont£n  no  specific  directions,  he  is  bound  to  exerdse  Us 
owndiscretion,  so  as  to  secure  their  general  object;  aad 
Uy  upon  an  inyestigation,  it  shall  turn  out  that  there  wii 
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^  J  occasion  for  doing  what  was  done,  he  diall  stand  jus-  1807. 
tified  to  the  law.     Nay,  if  his  conduct  was  such  as  might 
have  occurred  to  a  man  of  common  sense  in  similat'  cir« 
^umstances,  he  must  be  justified,  although  it  may  appear, 
in  the  sequel,  that  a  different  mode  of  proceeding  might 
have  been  more  expedient.     In  illustration  of  this,  I  may 
mention  the  case  of  violence  used  in  the  suppression  of 
tumult  and  riot.     By  the  order  of  a  magistrate,  or  even 
without  such  order,  a  military  body  may  be  entitled  to 
expose  the  lives  of  tumultuous  persons  to  hazard  in  such 
circumstances,  although  it  might  afterwards  appear  that 
it  was  not  absolutely  nep^ssary.    The  military  has  often 
been  called  upon  to  act,  in  cases  where  people  at  a  dis* 
tance  have  been  of  opinion  that  such  interference  was  pre- 
cipitate ;  yet  was  it  ever  heard  of,  that  if,  in  Tact,  there 
were  appearances  of  turbulence,  disobedience  to  rq;)eat- 
ed  orders  to  disperse,  indications  of  a  riotous  disposition 
clearly  manifested,  and  if  a  magistrate,  in  the  sound  ex« 
erdse  of  his  discretion,  had  ordered  them  to  fire,  and 
death  had  ensued,  he  should  answer  with  his  life  for  the 
consequences  ?    No  such  thing  ever  happened.    It  is  suffix 
cient  for  his  justification,  that  there  were  circumstances 
pf  great  danger,  such  «s  would  have  alarmed  a  person  of 
ordinary  fortitude. 

I  may  also  allude  to  the  case  of  a  sentinel  firing,  when 
he  challenges  a  person  who  does  not  answer ;  in  which 
case,  it  is  not  only  lawful  for  him,  but  is  his  boundeh  duty 
to  do  so.  Suppose  he  does  fire,  and  it  afterwards  appears 
that  he  has  killed  an  infirm  in^lividual,  whom  he  could 
have  mastered  with  his  left  arm,  or  that  it  was  a  drunk- 
pdj  or  a  woman  who  might  have  been  ignorant  of  tbf 
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180T.  necessity  of  making  any  answer :  Will  that  convert  int# 
murder  the  legal  and  the  allowable  act  which  he  has  done 
under  the  impression  of  his  duty,  and  the  necessity,  of  the 
case  P  Although  it  were  proved  that  no  actual  attempt  to 
escape  took  place,  still,  unless  it  be  disproved  that  cir- 
cumstances did  not  exist  which  could  have  justified  that 
belief;  unless  it  be  proved  that  no  lights  were  burning, 
and  that  no  noise  was  heard,  my  client  is  entitled  to  a 
verdict  of  acquittal. 

But  if  these  pleas  are  good,  even  in  the  common  case 
of  peirsons  assembled  in  a  riotous  manner  on  the  street, 
how  much  more  force  must  they  have  in  the  case  of  pri- 
soners of  war,  held  in  custody  by  a  scanty  guard.      I  do 
not  mean  to  depart  from  the  statement  of  which  I  had 
the  honour  to  set  out  as  to  the  sacredness  of  prisoners  of 
Var,  and  the  sanctity  and  strictness  with  which  their 
wrongs  ought  to  be  inquired  into.     But  where  they  oot^ 
number  sixfold  those  who  have  the  charge  of  them,  it  is 
necessary  to  attend  to  the  situation  of  those  persons  who 
are  bound  to  perform  their  duty  at  their  peril.     On  the 
other  hand,  the  prisoners  must  be  presumed  to  have  had 
a  constant  and  perpetual  purpose  of  escape.     They  were 
in  a  state  of  continual  hostility,  from  night  to  mornings' 
with  those  who  were  appointed  to  guard  them ;  and  see- 
ing  it  distinctly  explained,  that  the  slightest  degree  of 
nois^,  or  appearance  of  light,  would  be  interpreted  into 
an  intention  to  escape,  of  which  they  well  knew  the  con* 
sequences,  they  had  themselves  to  blame  if  they  were 
guilty  of  either.     Besides,  as  they  are  persons  who  are 
lirmly  united  together,  who  wish  to  take  advantage  of  aii 
the  circumstances  in  which  they  are  placed,  and  have  nq 
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Mtt  of  regard  for  the  comfort  or  safety  of  those  who  1807. 
guard-tbein,  they  cannot  be  deterred  from  any  attempts 
to  escape,  by  the  least  concern  for  the  dangers  in  which, 
jS  successful,  they  will  involve  the  persons  to  whom  that 
duty  is  committed.  ,They  are  in  opposition  to  them  at 
all  points,  and  must  therefore  be  guarded  with  the  most 
severe  and  unremitting  vigilance.  It  ought  also  to  be  re- 
membered, that  they  had  indicated  not  only  a  disposition 
.to  escape,  but  a  violent  degree  of  aggression  against  the 
persons  who  guarded  them ;  and  it  wiU  be  proved  that 
they  were  repeatedly  fired  upon  before  the  arrival  of  my 
client  at  Greenlaw*  Men  thus  fearless  by  their  profes-^- 
sion,  and  desperate  from  the  circumstances  in  which  they 
are  placed,  were  not  dnly  formidable  from  their  peculiar 
habits,  but  they  were  bounds  firom  the  same  considera- 
tion, to  learn,  and  to  observe  more  accurately,  the  orders 
that  were  given  them:  The  greater  part  of  them  had 
heen  there  for  yearsj  and  all  of  them  for  many  months. 
They  were  thoroughly  acquainted  with  the  rules;  No 
excuse  therefore  can  be  founded  upon  their  being  unskil- 
ful persons,  or  ignorlint  of  What  would  follow  upon  their 
disobedience  of  orders.  They  were  persons  who  knew 
fil  that  from  their  profession  and  habits*  It  had  been 
fully  interpreted  and  explained  to  theni,  and  enforced 
every  hour  that  it  became  necessary.  It  was  a  military 
order  to  be  enforced  like  all  other  military  orders^  that 
th^  noise  should  cease,  and  the  lights  be  extinguished,  at 
nine  o^clock ;  and  that  any  disobedience  should  be  held 
as  a  fair  indication  of  an  attempt  to  escape,  which  would 
justify  the  most  violent  measures  against  them.  Under 
all  these  circumstances  it  is  clear,  that  my  client  acted 
consistently  with  his  duty.      The  smallness  of  his  de* 
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180t,  tiidimeitt, — the  separation  of  the  quarters  in  wfaieh  tUf 
prisoners  were  phiced*-the  great  namber  assembled  into 
the  room-— the  impossibUity  of  setting  a  guard  into  every 
room-x-and  the  full  consciousness  of  the  prisoners  thst 
tbej  were  to  be  fired  upon  if  thej  disobeyed  the  order,— 
left  him 'no  room  to  doubt,  or  at  least  entitled  him  to 
presume,  that  they  were  making  that  attempt  to  escape 
which  he  was  bound  in  duty  to  prevent.  He  wa»  chosei 
to  command  the  guard,  for  qualities  which,  in  the  jud^ 
ment  of  his  superior  oiBoer,  fitted  him  for  that  office; 
and  I  trust  it  will  fqipear,  that  he  has  not  disappointd 
the  expectations  that  were  entertained  of  him.  He 
point  of  law  is^  whether  circumstances-  have  not  bees 
made  out  that  justified  the  apprehension  of  some  tumuk 
or  attempt  to  escape.  If,  on  the  other  hand,  it  shall  be 
made  out  that  there  was  nothing  but  what  a  single  woni 
could-  have  quieted,  then  indeed  my  client  will  stand  in  a 
perilous  situation,  and  all  I  have  stated  will  be  but  an  sg* 
gravation  of  his  offence* 

MR  SOLIGiTOa  GENERAL  (Berw) 

MY  LORD  JUBTieC  CLGRX« 

The  counsel  for  the  prisoner  has  not  offered  any  objection 
to  the  relevancy  of  the  indictment;  and  his  own  good  sense 
and  legal  knowledge  must  have  taught  him,  that  none  such 
could  be  made.  For  this  reason  it  is  perhaps  unnecessary 
for  me  to  make  any  observations.  Th^  present  is  a  veiy 
serious  charge  against  the  prisoner,  and  I  rise  chiefly  for 
the  purpose  of  stating,  that  it  is  the  wish  of  those  wlio 
conduct  this  prosecution,  as  far  as  is  consistent  with  their 
public  duty,  to  refrain  from  stating  any  thing  which  may 
tend  to  weaken  the  force  of  the  panneFs  defence.    WisIh 
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ing  him  to  have  the  benefit  of  every  thing  that  has  been  180f  . 
now  urged,  I  have  no  hesitation  in  saying  that  it  will  af- 
ford me  pleasure  if  it  be  substantiated  to  the  fullest  ex« 
tant ;  at  the  same  time  that  I  feel  it  m j  duty  to  state, 
thi^  according  to  the  information  that  has  been  laid  be- 
fore me,  I  entertain  a  very  different  opinion  of  the  case^ 
from  the  aecount  of  it  that  has  been  just  given.  The 
whole  matter,  however,  depends  upon  the  evidence,  and 
in  place  of  reasoning  upon  an  assumed  state  of  the  fact^ 
I  think  it  better  that  your  Lordships  should  follow  the 
ordinary  eourse,  by  pronouncing  the  interlocutor  of  rele* 
vancy,  and  remitting  the  case  to  the  consideration  of  a 
Jury. 

The  Court  then  pronouncewl  an  interlocutor  of  rele^ 
vancy,  Imd  the  following  jurymen  were  impannelled  and 
sworn- 
James  Thomson,  writer  to  the  signet. 

James  White,  merchant  in  Edinburgh. 

Robert  Dickson,  plumber  there. 

Charles  Watson,  upholsterer  there. 

Houstoun  Rigg  Brown,  coachmaker  there. 

James  Walker,  wine  merchant  there. 

William  Couper,  upholsterer  there. 

Thomas  Ovenstein,  cabinetmaker  there. 

John  Biggar,  builder  there. 

Thomas  Blackwood,  merchant  there. 

Adam  Freer,  merchant  there. 

George  Thomson,  merchant  in  Lelth. 

William  Grinly,  broker  there. 

John  Wilson,  merchant  there. 

James  Inglis,  merchant  there. 
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1807.        The  public  prosecutor,  iit  order  to  establish  the  iAirg^i 
culled  the  following  witnesses^ 

John  Gow^  prirate  ih  the  Stirlingshire  militia^  stated^ 
•That  he  belonged  to  the  detachment  under  the  commaod 
of  Ensign  Maxwell,  which  did  duty  at  Greenlaw  in  the 
month  of  January  1807.     On  the  7th  of  that  months 
libout  nine  o^clock  at  nighty  he  was  posted  as  a  sentinel 
on  the  inside  of  the  palisade  with  which  the  prison  is 
surrounded ;  and  in  about  half  an  hour  after^  he  was  ac- 
costed by  Serjeant  Wardrop,  then  doing  duty  as  serjeant 
of.  the  guard,  who  asked  him  if  he  heard  any  noise.      He 
said   he  heard  nothing  but  the  noise  of  the  prisoners 
walking  in  the  room.     The  serjeant  immediately  went 
away,  and  returned  in  a  little  with  Ensign  Maxwell,  the 
pannel,  who  came  and  listened  at  the  window,  which  is 
about  the  height  of  a  man'^s  middle,  said  he  heard  a  noise. 
He  desired  the  serjeant  to  listen,  who  said  he  heard  a 
noise.     The  pannel  then  steping  back  said  he  saw  a  light, 
gave  two  taps  on  the  window,  and  called  out  to  them  in 
a  loud  voice,  and  in  English,  to  put  out  the  light,  other- 
wise he  would  fire  upon  them.     He  then  ordered  the  wit- 
ness to  fire  in  if  they  did  not  put  out  the  light ;  to  which 
order  the  witness,  not  supposing  at  first  that  the  pannel 
ineant  him  to  fire,  paid  no  regard.     He  had  not  at  that 
time  seen  any  light  himself.     The  order  was  then  repeat- 
ed by  the  pannel,  commanding  him  to  advance  and  fire, 
upon  which,  being  distant  about  six  yards  from  the  win* 
dow,  he  advanced  within  two  yards  of  it,  and,  coming  to 
the  position  otyrcsent^  he  drew  the  trigger,  but  iJie  piece 
snapped.     The  pannel  ordered  him  to  make  ready  again, 
and  he  did  make  ready.    The  pannel  then,  in  a  loud  voice. 


FOE  THB  MUROKB  OF  CHARLES  COTTIER.  1? 

'v^hich  could  have  been  heard  within  the  houses  ordered  1807. 
him  to  fire  straight  through  the  window  upon  them^  if 
ihej  did  not  put  out  the  lights ;  upon  which  he  fired 
straight  through  the  window,  and  immediately  heard  a 
grumbling,  or  moaning,  among  the  prisoq^rs.  When  he 
received  the  order  he  heard  a  noise,  but  nothing  more 
than  the  noise  of  the  prisoners^  feet.  He  had  heard  the 
same  noise  before  serjeant  Wardrope  came  up  to  him,  and 
called  his  attention  to  it ;  but  he  did  not  think  i^  necessary 
to  report  it  to^the  serjeant.  He  would  not  hare  thought  it 
necessary  to  fire  if  he  had  not  been  ordered  by  the  pannel, 
in  consequence  of  which  alone  he  fired.  The  orders  which 
he  received  from  the  corporal  of  the  guard,  when  he  waa 
posted  as  a  sentinel  that  night,  were,  that  if  the  lights 
were  not  pnt  out  he  should  fire  upon  them.  Nine  o^clock 
was  the  hour  at  which  the  lights  were  to  be  put  out,  wfaep 
the  drum  went  round  the  house  as  a  signal  for  that  purpose. 
If  they  were  not  then  put  out^  he  was  ordered  to  call  out 
to  the  prisoners  to  put  them  out,  and  that  if  the  lights 
were  not  extinguished  he  would  fire  upon  them.  If  this 
was  not  obeyed,  he  was  to  call  and  threaten  again  4  and 
if  not  obeyed,  to  fire  without  further  notice.  He  was 
also  directed  to  take  care  that  none  of  the  prisoners  should 
come  out  under  ground,  nor  put  their  hands  out  at  the 
window*  He  was  to  fire  if  they  did  not  withdraw  their 
hands  at  the  second  order,  all  which  were  verbal  or- 
ders. The  pannel  did  not  desire  him  to  raise  his  piece, 
bat  to  fire  straight  through  the  window.  Upon  his  cross- 
examination  the  witness  stated,  that  as  soon  as  he  fired 
he  saw  the  light  through  the  hole  made  by  the  bullet, 
but  he  had  not  seen  it  before.  The  sentry  box  was  not 
opposite  the  window,  and  when  he  was  ordered  to  ad- 
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180T.  vance,  the  advance  was  to  come  up  to  the  window.  He 
gave  ho  opinion  at  the  time  whether  the  noise  was  suffi- 
cient  to  justify  firing.  He  heard  no  answer  from  within 
when  the  pannel  called  to  the  prisoners.  There  were 
broken  panes  in  the  window  before  the  shot  His  reasos 
for  paying  no  regard  to  the  first  order  was,  tliat  he  did 
nbt  see  any  occasion  for  it. 

Alexander  Wardrope,  serjeant  in  the  Lanarkshire  mi- 
litia,  stated,  That  he  was  on  guard  at  Qreenlaw  on  the 
'evening  of  the-  7th  January  1807;  and  that,  about  half 
past  nine,  as  he  was  going  his  rounds,  Hamilton,  the 
'  sentinel  in  the  outside  of  the  palisade,  called  out  to  him 
that  there  was  a  great  noise  in  the  prison.     He  inmie- 
diately  came  up,  being  in  the  outside  of  the  palisade,  and 
abotit  ten  yards  distant  from  the  window  of  the  prison, 
and  heard  a  great  noise  of  speaking,  laughing,  and  work- 
ing at  something  as  if  it  had  been  upon  the  wcills.     He  im- 
'  mediately  called  out  to  Gow,  the  other  sentinel,  and  then 
went  to  Ensign  Maxwell,  the  pannel,  who  came  along 
with  him  to  the  window,  of  which  the  shutters  were  m 
the  inside,  and  saw  a  light     The  prisoners  were  making 
a  tumultuous  noise,  as  if  they  had  been  fighting,  but  he 
'  Jieard  no  noise  of  picks,  axes,  or  any  instruments.     The 
pannel  then  called  to  them  twice  very  loud  to  put  out  the 
*  light.     It  continued,  as  well  as  the  noise,  upon  which  the 
pannel  ordered  Gow,  the  sentinel  who  was  walking  in  the 
'  outside,  to  fire*    He  presented  and  pulled  the  trigger, 
but  the  piece  missed  fire.      The  pannel  then  repeated  his 
order,  upon  which  the  sentinel  fired,  and  the  ball  wmt 
through  the  window.    The  noise  immediately  ceased,  and 
'  a  man  was  heard  crying  out.      The  witness  and- the  pan- 
nel then  went  to  the  wicket^  where  they  met  the  jailor. 
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wh<^had  been  alarmed  by  the  shot,  alid  they  three  went  ^^7. 
into  the  room  together.  They  then  saw  the  light,  which 
was  a  cancUe  burning,  and  a  man  wounded  in  a  hammock, 
the  second  froo^  the  window,  and  in  the  high  tier.  The 
wound  was  iii  the  back  of  the  right  thigh.  The  man^s 
clothes  were  off,  as  he  had.  gone  to  bed,  but  a  number  of 
the  prisoners  had  their  clothes  on.  The  pannei  said  he 
was  sorry  for  what  had  happened,  b-it  as  it  was  his  or« 
ders,  he  could  not  help  it  now.  The  wounded  man  was 
carried  to  the  hospital  and  died  next  day.  There  were 
three  sentinels  within  the  palisades,  which  were  locked 
and  the  key  kept  at  the  guard-house  at  the  outside ;  and 
two  sentinels  in  the  passages  of'  the  jail.  The  witness 
stated,  that  he  saw  written  orders  for  the  guard  in  the 
officers^  room  at  Greenlaw*  A  copy  was  produced  in  his 
own  handwriting,  which  was  left  in  the  guard-room  for 
the  benefit  of  all  the  guard.  When  they  first  arrived  at 
Greenlaw,  they  received,  from  the  detachment  which  they 
relieved,  a  verbal  order,  which  was  given  to  every  guard 
and  sentinel ;  that  at  nine  o'clock  the  lights  were  to  be 
put  out  within  the  prison ;  and  that,  if  tliis  was  not  done 
at  the  second  call,  they  were  to  fire  upon  the  prisoners. 
He  never  received  this  order  personally  from  the  oiBcer 
of  the  guard,  but  it  was  communicated  to  his  corporal  by 
the  corporal  of  the  old  detachment.  He  heard  Captain 
Rowan  of  the  Jianarkshire  militia,-  who  commanded  the 
^etachipent  in  January  1807,  give  out  an  order,  that  be* 
fore  firiog^  which  he  said  it  was  a  pity  to  do,  merely  up-* 
on  seeing  the  light,  they  should  get  the  jailor  to  go 
round  and  see  what  was  the  reason  of  its  being  kept  ip. 
This  order  was  given  to  Lieutenant  Ferguson,  but  not 
eommunieated  to  the  men.     The  witness  stated,  that  or- 
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1S07.  ders  are  in  use  to  be  communicated  from  one  corporal  to 
another.  The  new  sentinel  got  his  orders  from  the  dd» 
and  the  officer  afterwards  went  round  to  enquire  what  the 
orders  were.  He  saw  the  light  at  the  time  of  the  acci- 
dent, but  thought  thei^e  was  something  hung  up  in  the 
inside  to  prevent  its  being  seen,  though  he  saw  nothing 
on  the  walls  when  he  went  in,  nor  any  appearance  of 
towels  having  been*  employed.  The  prisoners  were  often 
warned,  and  all  knew  that  they  would  be  fired  upon  if 
they  did  not  put  out  the  lights.  The  o^er  noise,  besides 
talking  and  laughing,  seemed  to  be  a  noise  of  feet,  which 
continued  after  the  pannel  called  to  them  to  be  quiet,  so 
that  there  was  no  silence,  until  the  piece  was  fired.  The 
prisoners  had  been  fired  on  before,  as  he  saw  marks  whidi 
be  was  told  by  the  jailor  were  marks  of  firing. 

t 

Htnry  Hamilton^  private  in  the  Lanarkshire  militia, 
stated.  That  at  nine  o^clock  on  the  evening  of  the  7th  of 
January  1807,  he  was  on  guard  at  Greenlaw,  on  the  out' 
side  of  the  palisades,  and  was  accosted  by  serjeant  Ward- 
rope,  then  going  his  rounds,  who  came  up  and  said  he 
heard  a  noise,  and  asked  if  he  heard  it.  He  answered 
that  he  did ;  and  it  fqipeared  to  him  to  be  the  prisonen 
walking  up  and  down  the  xoom.  The  witness  was  here 
asied  if  he  suspected  that  any  thing  uncommon  was  going 
on ;  to  which  he  answered^  that  he  did  not  suspect  any 
thing  of  the  kind.  Serjeant  Wardrope  then  went  away, 
and  returned  with  the  pannel,  who  opened  the  gate  of  the 
palisades,  and  Went  with  the  serjeant  to  the  window  of 
the  prison.  The  witness  looked  towards  the  window, 
and  saw  no  light ;  but  the  pannel  listened,  and  aaying 
that  he  saw  lights  ordered,  it  to  be  p<it  out  twice  \  and 
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ihm  comnmnded  the  sentinel  to  fire.'  The  sentinel' did  not   1807. 
seem  to  obey  the  first  order,  upon  which  the  pannel  asked 
him  if  be*  heard  what  he  said.    He  answered  that  he  did ; 
and  the  pannel  then  ordered  him  to  make  ready  and  fire 
right  through  the  window,  upon  the  prisoners.    The  sen- 
tinel  accordingly  did  so,  but  he  thinks  the  piece  snapped ; 
and  the  order  being  repeated,  the  sentinel  fired  again, 
upon  which  he  heard  a  cry  from  the  prison,  as  if  a  man 
was  wounded.    The  noise  did  not  continue  after  the  pan- 
nel called  to  put  out  the  lights.    The  prisoners  are  in  the 
practice  of  wearing  wooden  clogs,  or  shoes ;   and  the 
Aoise  appeared  to  him  to  proceed  from  their  walking 
with  these  upon  the  floor.     When   serjeant  Wardrope 
came  up  to  the  witness,  he  was  ten  or  twelve  yards  from 
the  window  ;  and  he  had  heard  the  noise  before  he  saw 
the  Serjeant.    He  had  been  sentinel  there  before ;  and  it 
did  not  appear  to  him  to  be  any  other  noise  than  what  he 
was  in  the  daily  practice  of  bearing.    He  heard  the  pan- 
nel say  that,  if  they  did  not  put  out  the  lights,  be  would 
order  them  to  be  fired  upon.     There  was  an  order,  that 
they  should  make  no  noise  nor  bum  lights  after  nine. 
The  drum  had  gone  round  that  night  for  publishing  these 
orders.     He  would  have  thought  it  necessary  to  report 
the  noise  to  the  serjeant. 

Duncan  M^MiUan,  private  in  the  Stirlingshire  militia, 
stated.  That  about  nine  o^clock  on  the  evening  of  Wednes- 
day the  7th  of  January  1807,  he  was  posted  as  a  sentinel 
in  one  of  the  passages  in  the  inside  of  the  prison,  and  at 
the  door  of  the  room  into  which,  about  half  past  nine,  a 
shot  was  fired.  He  heard  no  uncommon  noise  in  the 
fponi  that  i|ight>  nor  any  noise  except  that  of  the  prison^ 
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1807.  ers  walking  through  the  room  ;  though  if  there  ha^ 
been  any  uncommon  noise  he  must  have  heard  it,  as  he 
was  standing  at  the  door.  When  the  shot  was  ISred,  the 
prisoners  called  out  to  him  to  go  for  the  seijeant  of  the 
guard ;  and  he  passed  the  word  to  the  other  sentinels. 
The  Serjeant  and  the  panne!  then  came,  and  in  a  few 
minutes  the  jailor,  who  opened  the  door.  The  witness 
did  not  go  in  along  with  them.  The  pannel  and  the  Ser- 
jeant called  for  a  light,  which  he  gave  them  from  the 
passage ;  and  he  then  saw  the  man  brought  out  of  the 
rooni.  Upon  his  cross-examination,  he  stated,  that  he 
was  sure  the  door  was  opened  before  the  pannel  called  far 
the  light.  • 

William  Lockhart,  private  in  the  Stirlingshire  militis, 
stated,  that,  at  nine  o^clock  on  the  evening  of  Wednesday 
the  7th  of  January  1807,  be  was  stationed  as  a  sentinel  ia 
8  passage  of  the  house  at  Greenlaw,  about  fifteen  yard 
from  the  door  of  the  room,  into  which  a  shot  was  fired 
about  half  an  hour  afteiwards.  *  Previous  to  this  he  heard 
no  uncommon  noise ;  though  if  there  had  been  any  such, 
he  thinks  he  would  have  beard  it.  Upon  his  cross-exami- 
nation, he  stated,  that  the  door  of  the  room  was  a  stroDg 
thick  door  with  iron  bolts. 

Piter  Cameron,  turnkey  at  Greenlaw,  stated,  that  he 
was  there  in  January  1807.  On  the  evening  of  Wednes- 
day  the  7th  of  that  month,  about  sunset,  he  shot  up  the 
prisoners,  who  lie  in  different  rooms,  and  in.  hammocb 
placed  in  tiers  one  above  another.  The  drum  was  beat 
al  nine  o^cIock,  as  a  signal  to  put  out  the  lights ;  and  it  is 
his  duty  to  see  that  all  was  right  about  the  prison.  At  oio^ 
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cVikick  in  the  evening  of  the  Tth,  he  went  round  by  the  pa-  1607. 
lisades,  found  every  thing  quiet,  and  then  went  to  the 
lodge,  where  he  usually  stays  all  night,  and  put  on  a  fire ; 
he  then  went  to  his  own  house  for  a  short  time,  and 
upon  returning  to  the  lodge,  and  finding  that  the  sentinel 
had  given  an  alarm,  that  there  had  been  firing  into  the 
prison,  he  took  a  light  from  the  passage,  and  went  along 
with  the  pannel  and  serjeant  Wardrope  into  the  room, 
where  they  found  a  man  wounded,  who,  he  was  told,  was 
Charles  Cottier.  His  clothes  were  off,  and  he  was  in  the 
highest  tier  of  hammocks.  When  the  witness  went  into 
the  room  he  thought  he  saw  a  light,  but  could  not  say  po- 
sitively. They  took  the  wounded  man  to  the  hospital, 
where,  they  dressed  his  wound,  and  took  every  care  of 
him ;  but  he  died  next  day  at  three  o'clock.  The  room 
in  which  the  prisoners  were  confined  is  about  twenty  or 
thirty  feet  square,  contains  thirty-one  separate  hammocks, 
in  which  the  prisoners  slept.  Cottier  was  in  the  second 
hammock  from  the  window,  in  the  tier  opposite  to  it. 
There*>was  a  lamp  on  the  outside  of  the  palisades,  directly 
opposite  to  the  window,  and  the  shutters  were  closed  in 
the  inside.  Some  panes  of  the  window  were  broke ;  but 
there  was  no  cloth,  nor  rug,  nor  any  thing  hung  up  be* 
fore  it.  When  h^  locked  in  the  prison  he  saw  the  win- 
dow quite  safe ;  though  he  did  not  look  at  it  when  h^ 
went  in.  There  was  nothing  that  looked  like  an  attempt 
to  break  the  prison.  The  prisoners  were  all  in  bed,  ex- 
cept two  who  were  working  about  their  hammocks.  I( 
was  dark  when  he  examined  the  prison. 

Jtan  Joseph  Mayon,   prisoner  of  war  at  Greenlaw,  wat 
^^^rnined^  through  the  medium  of  a  sworn  interpreter;^ 
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1807.  and  stained,  that  he  was  in  the  same  room  with  Cottier  oa 
the  night  of  the  accident.  His  hammock  was  next  the 
window, — Cottier^s  was  next  to  his  in  the  upper  tier. 
Cottier  was  wounded  at  a  quarter  past  nine,  while  he  was 
in  his  hammock  with  his  clothes  off.  At  this  time  the- 
room  was  as  silent  as  the  Court  where  the  witness  was  de- 
livering his  evidence.  There  was  no  walking  before  Che 
accident.  He  was  in  bed,  and  all  the  prisoners  were  io 
bed.  There  was  no  light  but  what  wsub  occasioned  hj  a 
man,  iii  the  third  or  fourth  hammock  from  the  window, 
who,  having  struck  fire  from  a  flint,  was  lighting  hia 
pipe  with  a  piece  of  tinder.  The  prisoners  were  all  talk- 
ing togethei*  when  the  shot  was  fired,  but  drinking  no- 
thing. No  bodj  spoke  from  without,  nor  tapped  on  the 
window,  at  least  he  heard  none.  Some  panes  of  the  win- 
dow  had  been  broken  before  the  accident ;  and  a  shirt 
was  hung  up  to  dry  in  the  inside  of  the  shutters.  TTpoD 
his  cross-examination,  he  stated,  that  he  knew  there  was 
an  order  to  put  out  the  lights  when  the  drum  beat ;  and 
that  it  had  beat  that  night  before  the  shot  was  fir^  If 
anj  body  had  spoken  from  without,  he  thought  he  must 
have  heard  it  There  was  once  a  shot  fired  through  the 
same  window,  and  two  shots  fired  through  two  other 
windows  of  different  rooms ;  but  for  what  reason  he  knew 
not. 

Jean  Bonchte,  prisoner  of  war  at  Greenlaw,  was  ex- 
amined by  means  of  the  interpreter,  and  stated,  that  he 
was  in  the  same  room  with  Cottier,  in  a  hammock  which 
was  placed  opposite  to  his,  in  the  lower  tier.-  The  acci- 
dent happened  about  10  minutes  after  the  drum  had  gone 
round.-    Before  the  drum  went  round,  the  prison^  were" 
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einployed  in  slingiDg  their  hammocks,  after  which  the. 
room  was  as  sUent  as  the  Court  where  he  was  giving 
evidence.  At  the  time  the  shot  was  fired,  two  or  three 
of  the  prisoners  were  speaking,  of  whom  Cottier  was  cfie, 
but  there  was  nobody  walking,  and  there  was  neither 
lamp  nor  candle,  nor  any  other  light  but  what  was  occa- 
sioned by  the  fire  struck  hj  one  of  the  prisoners  from  a, 
flint,  at  which  another  was  lighting  his  pipe.  The  whole* 
prisoners  were  in  their  hammocks.  He  heard  nothing  oa 
the  outside  of  the  prison,  nor  any  tapping  upon  the  win* 
dow,  nor  was  he  sensible  of  any  storminess  of  the  weather^ 
nor  of  any  noise  from  without ;  that  had  there  been  any 
such,  fnom  the  situation  of  his  hammock,  he  must  then  have 
l^eard  it.  They  always  heard  the  guards  relieved,  and 
the  sentinels  delivering  their  orders  to  each  other.  Upon 
his  cross-examination,  he  stated  that  the  drum  was  the 
signal  for  the  lights  to  be  put  out,  and  the  noise  to  cease. 
He  did  not  think  tiiere  was  any  thing  in  the  inside  of  the 
window.  This  was  the  second  shot  that  had  been  fired 
tiirough  it. 


180T, 


N%eola»  Marie  Legauy  prisoner  of  war  at  Greenlaw, 
being  examined  by  means*  of  the  interpreter,  stated. 
That  he  slept  in  the  same  room' with  Cottier,  in  a 
hammodc  on  the  left.  The  accident  happened  about  ten 
or  eleven  minutes  past  nine.  There  was  no  noise  at  the 
time.  No  body  was  saying  any  thing.  The  prisoners 
were  all  in  Uieir  hammocks — ^no  light ;  only  he  saw  Cot« 
tier  in  his  hammock  striking  fire  with  tinder  (o  light  his 
pipe.  No  person  spoke  from  without,  nor  was  there  any 
tapping  on  the  window.  Orders  were  sometimes  given 
^om  without^  and  they  always  heard  them,  but  not  ^ 
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1807.  word  was  said  that  nigbt.   Thej  were  alwajs  accustomed 
to  light  their  pipes,  and  no  bodj  found  fault 

Simon  TheunnesHe^  prisoner  of  war  at  Greenlaw,  be> 
ing  examined  by  means  of  the  interpreter,  stated.  That 
he  was  in  the  hospital  at  Greenlaw  when  Cottier  was 
brought  there  wounded.  Cottier  asked  him  some  religioiis 
question,  and  said  there  was  neither  light  nor  noise  in  the 
rooni.  Upon  his  cross-e^mination,  he  stated.  That  at 
one  time,  three  shots  had  been  fired  into  the  prison  in 
eight  days,  and  that  in  all,  six  shots  had  been  fired  since 
he  went  there.  One  was  with  ball,  and  one  in  -the  air. 
Thej  all  knew  that  the  light  should  be  put  out  at  nine, 
and  were  told  that  if  it  was  not  put  out  they  would  be 
fired  upon. 

Robert  Renlon^  surgeon  at  Pennycuick,  proved  that 
the  deceased  had  died  of  the  wound  inflicted  by  the  shot. 

■ 

Myor-General  M^Kay,  stated,  That  it  having  been 
found  that  improper  verbal  orders  had  been  given  at 
Greenlaw,  he  issued  new  orders  to  the  guard  there,  dated 
the  dOth  September  1805,  and  there  were  no  other  orders 
written  or  verbal.  The  order  in  the  possession  of  the  of- 
ficer at  Greenlaw,  is  in  substance  a  copy  of.  what  he  is- 
sued as  before  mentioned,  though  there  are  some  trifling 
inaecuracies.  He.  knew  of  no  other  orders  but  thea^ 
which  were  transmitted  by  him  to  the  agent  for  prisoners. 
There  could  be  none  contrary  to  these,  and  he  is  assured 
there  were  none  allowing  of  any  discretion. 

.  Mexandtr  Frazer,  principal  clerk  in  the  deyarhnent  foF 
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prisoners  of  if  ar  at  Edinburgh)  stated.  That  he  received  1807« 
from  the  Adjutant  Generates  office,  certain  orders  relattye 
to  guards  at  (xreeniaw,  which  he  sent  there  in  a  letter^ 
^nrritten  by  him,  and  signed  hy  the. agent  for  prisoners. 

Captain  James  Bowauy    of   the  Lanarkshire  militia, 
stated,  That  he  commanded  the  detachment  at  Pennj- 
cuick,  in  the  month  of  January  1807,  from  which  a  guard 
was  sent  every  morning  to  Greenlaw.     The  pannel  was 
sent  there  on  the  7th  of  January,  having  under  him  two 
Serjeants,  two  corporals,    and  thirty-six  privates ; '  and 
about  one  oVlock  in  the  following  morning,  he  received  a 
letter  from  the  pannel,  by  Dr  Renton,  informing  him  of 
the  accident.    With  regard  to  the  orders,  the  witness 
stated,  that  understanding  there  had  been  a  verbal  order 
given  to  the  sentinels  to  fire  into  the  prison,  in  case  the 
lights  were  not  extingubhed  upon  twice  challenging,  he 
altered  these  orders,  and  directed  the  sentinel,  in  place 
of  firing  upon  seeing  the  lights,  to  go  for  the  serjeant,  and 
the  serjeant  to  go  for  the  officer,  who  was  to  be  guided 
by  circumstances.      His  object  was  to  deprive  the  sen» 
tinel  of  any  discretionary  power  of  firing,  and  to  commit 
it  to  the  officer.     Upon  his  cross-examination,  he  stated, 
that  the  pannel  was  attached  to  his  company  at  the  time, 
and  that  he  thought  him  a  person  of  an  extreme  mild  difr» 
position,  very  far  from  quarrelsome  or  passionate,  but 
quite  the  contrary,  and  i]pon  the  whole,  as  good  disposi-t 
tioned  a  lad  as  he  ever  saw.     He  saw  him  at  his  post 
next  morning,  and  he  indicated  no  desire  nor  intention 
pf»making  his  escape,  either  then  or  afterwards. 

/ames  Clerk,  £s%  Sheriff,  and  William  ScoUy  procu* 
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1807.  ratbr-fiscaf  of  the  county  of  Edinburgh,  proved  the  pan- 
nePs  declaration  to  haye  been  freely  and  voluntarily  emittedy 
and  that  the  pannel  was  sober,  and  in  his  sound  senses  at 
the  time.  Upon  their  cross-examination,  they  stated  that 
he  gave  a  fair  and  candid  account  of  the  matter,  and  was 
not  in  custody  until  the  Sheriff  thought  it  his  duty  to  ap- 
prehend him. 

The  panneKs  declaration,  emitted  upon  the  9th  of  Ja- 
nuary 1807,  was  then  read,  which  stated,  that  he  com- 
manded the  guard  upon  the  prisoners  of  war  at  Greenlaw 
house,  on  Wednesday  last  the  7th  instant.  Declares,  That 
that  evening,  about  ten  minutes  after  ten,  the  seijeant  of 
the  guard  called  upon  him  at  the  guard-room,  and  saii^ 
that  there  was  a  great  noise  in  the  prison,  and  said,  that 
he  thought  they  were  working  with  instruments  to  make 
their  escape  ;  that  the  declarant  then  went  out  and  ae- 
companied  the  serjeant  to  the  place  where  he  had  heard 
the  noise,  and  there  be  list^ied  at  a  window  and  heard  a 
great  noise,  and  at  the  same  time  he  observed  a  light 
within,  upon  which  he  called  to  the  [Hisoners  within  to 
put  out  the  light ;  he  called  a  second  time,  and  also  kiKxi- 
ed  upon  the  window ;  and  these  orders  not  being  attended 
to,  he  ordered  the  nearest  sentinel  to  fire  into  the  window, 
and  he  did  so  inmiediately ;  that  there  was  a  cry,  which 
he  supposed  to  be  from  some  person  wounded ;  that  he  did 
not  intend  to  kill  any  person,  and  he  is  sorry  that  the  shot 
has  had  so  fatal  an  effect ;  that  the  declarant  apprehended 
that  the  prisoners  were  engaged  in  something  improper 
that  night,  and  thought  that  they  were  doing  something 
towards  their  escape.  Declares,  That  he  knows  that  Charles 
Cottier,  the  person  wounded^  died  the  next  day  in  comfT 
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^^pience  of  the  shot  he  received  upon  that  occa^OB,  and  1607. 
the  sentinel  fired  entirely  by  the  declarant's  orders.  Intor- 
jogated.  If  he  did  not  know  that  there  were  written  orders 
or  instructions,  for  the  guard  doing  their  duty  over  the  pri- 
soners ?  Declares,  That  there  are ;  and  a  copy  of  them  was 
lying  in  the  guard-house,  and  he  had  ^also  read  a  copy  of 
them,  which  Captain  Rowan  received  from  the  Captain  of 
the  former  detachment,  and  he  now  sees  a  copy  of  said  or- 
ders, andhas  marked  the  same  of  this  date  as  relative  hereto. 
Declares,  That  besides  these  he  understood  there  was  a  ver^ 
bal  order,  that  if  the  prisoners  did  not  put  out  their  lights 
upon  being  twice  called  to  they  might  be  fired  upon ;  that 
he  cannot  say  from  whom  this  order  came,  for  he  did  not 
receive  it  from  Captain  Rowan  or  any  of  his  commanding 
officers,  but  understood  that  it  had  passed  from  guard  to 
guard,  and  that  there  was  no  other  compulsitor  to  make 
the  prisoners  put  out  their  lights. 

'  The  written  orders  transmitted  by  the  Adjutant-Gene- 
ral to  Greenlaw,  were^then  read  as  follows :—  , 

Orders  fot  the  Guard  at  Greenlaw  doing  duty  over  the  Pri* 

sonera  of  War. 

At  each  relief  of  the  guard  the  officers  of  the  old  and 
new  guard  will  immediately  inspect  the  whole  of  the  pri^ 
son  in  every  part  of  the  house  (attended  by  one  of  the  of- 
ficers employed  under  the  agent)  to  see  that  all  the  doors, 
locks,  &c^  are  secure  and  sufficient,  and  take  notice  of  any 
damage  done  by  the  prisoners,  and  report  the  same  to  the 
Captain  of  the  detachment. 

The  charge  of  the  prisoners  within  the  hpuse,  aod  all  the 
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180t.  interior  economy,  being  under  the  orders  and  managemeni 
of  the  agent  for  prisoners,  all  and  everj  assistance  that  he 
ikiaj  require  of  additional  sentinels.  Sec.  to  be  furnished  at 
his  requisition,  and,  in  case  of  any  disturbance,  riot  or  at- 
tempt to  escape,  the  same  assistance  to  be  giten  to  the 
jailor  or  keeper,  and  if  absolutely  necessary,  to  be  lepd- 
ied  by  force. 

• 

•  The  sentinel  will  fire  at  any  prisoner  in  the  act  of  es- 
caping or  attempting  to  run  off,  and  not  immediately 
stopping  when  so  challenged  or  called  to  by  the  sentind. 

The  officer  of  the  guard  will  frequently^  during  the 
night,  visit  his  sentinels,  to  see  that  they  sire  alert,  and  to 
learn  if  any  noise  has  been  heard  by  them,  such  as  might 
denote  any  attempt  at  breaking  out  or  undermining  the 
walls. 

'  The  non-commissioned  officers  will  observe  the  same 
each  time  they  go  round  with  the  reliefs,  at  which  time 
they  are  to  be  accompanied  by  one  of  the  turnkeys,  and 
immediately  report  ;:ny  thing  they  see  or  conceive  to  be 
wrong  to  the  officer  of  the  guard. 

No  spirits  of  any  kind  to  be  allowed  to  be  brought  into 
-the  prison,  or  any  communication  to  take  place  .with  any 
of  the  prisoners  but  such  as  is  permitted  by  the  agent  or 
his  keepers,  and  no  soldiers  or  women  belonging  to  the 
detachment  to  be  allowed  to  sell  any  spirits,  &c.  to  the 
prisoners,  or  to  the  soldiers  on  duty. 

No  soldiers  or  any  other  person  whatever  to  be  allow- 
ed to  walk  or  loiter  near  the  jpalisades  of  the  prison 
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within  the  sentinek  posts,  or  inside,  where  the  sentrj  boxes  1807. 
now  are  placed,  excepting  when  the  keepers  are  going 
rpund,  or  otherwise  allowed  by  the  agent. 

The  agent  for  prisoners  having  agreed  to  supply  what 
may  be  necessary  to  put  the  officers^  and  other  guaord-room 
into  complete  repair,  and  to  furnish  them  according  to 
custom  ;  an  inventory  will  be  delivered  to  the  captain  of 
the  detachment  of  every  thing,  and  another  to  be  left  with 
4he  c»fficer  of  the  guard,  who  will  deliver  the  same  in  good 
■order  to  the  officers  relieving  them ;  a  copy  of  this  inven- 
tory to  be  given  to  the  Barrack  Master^s  department. 

0 

No  non-commissioned  officer  of  the  guard  is  to  go  fur- 
ther from  the  guard  than  the  avenue  in  front  of  the 
house,  and  not  without  the  gate ;  and  the  men  are  on  no 
account  to  go  through  the  neighbouring  fields  or  parks,  as 
they  are  let  to  other  individuals. 

No  person  whatever  to  be  allowed  to  come  within  the 
avenue,  or  near  the  prison,  (the  officers  of  the  navy  and 
army,  being  in  their  uniforms,  excepted)  without  the  per- 
mission of  the  agent  for  prisoners. 

A  Serjeant  of  the  guard,  attended  by  one  o{  the  turnkeys^ 
is  to  attend  the  markets,  usually  allowed  to  the  prisoners; 
and  follow  such  regulations  as  the  agent  for  prisoners  will 
give. 

(Signed).  Alexander  Mackay, 

Depute  Adjutant-General* 


AdjutanUGentraTs  Office^         \ 
Edinburgh,  30th  Septmbcr  1805.) 
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1807.  Ccfjf  Later,  Malcolm  Wrightj  Jgentfir  Pfiwnersy  to  ikt 
Officer  commanding  the  detaekment  doing  duty  over  tkt 
Depot  for  PriwnerB  of  War  at  Greenlaw,  Pemm^emitk. 

Edinburgh,  2d  October  1805. 
Sir, 
By  desire  of  Major-General  Madcaj,  I  indose  a  copy 
of  a  paper  of  general  orders  for  the  guard  doing  duty  over 
the  prisoners  of  war  at  Greenlaw,  tranamitted  to  me  om 
the  30th  of  last  month,  with  directions^  to  put  up  one  do^ 
plicate  on  the  guard-house,  and  to  give  another  to  the 
Captain  of  the  detachment* 

I  have  the  honour  to  be,  &c 
(Signed)        Malcolm  Wright,  Agent. 

Copy  Letter,  Ensign  Maxwell,  R.  L,  Jf .  to  Captain  Rowwf, 

^,  Pennycuick. 

Greenlaw,  1th  January  1807. 
Dear  Sir, 

I  am  sorry  to  mention  to  you,  that  ten  minutes  after 
ien  o^clock,  being  called  upon  by  serjeant  Wardrope,  say- 
ing, there  was  a  noise  in  the  jail,  I  went,  and  examininj^^ 
what  the  case  was,  found  light  in  the  room,  which  I  men- 
tioned to  be  put  put  twice,  which  was  not  complied  with ; 
I  then  ordered  the  sentry  to  fire^  and  sorry  I  am  to  say, 
the  shot  has  been  fatal. 

(Signed)  H.  MAxwEtL, 

Ensign  R.  L.  H. 

Here  the  evidence  closed  for  the  Crown,  and  the  pannef 
proceeded  to  lead  evidence  in  exculpation* 
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Sir  AUxander  M'Donafd  Lockhart  sUteij  That  he  com-  1807. 
maads  the  regiment  of  L^narkshireniilitia,  which  the  panael 
had  joined  about  11  months  before  the  accident  happened. 
He  had  occasion  to  know  him,  and  found  his  character 
good,  and  his  temper  extremely  mild ;  for  which  reason^ 
and  from  there  being  few  other  oiBcers  in  the  regiment 
who  knew  their  dutr  so  well,  having  bifen  a  shorter  time 
in*  ity  he  made  choice  of  the  pannel  for  this  service  ont  of 
the  regular  line  of  his  duty.  The  gnard  at  Pennyeuick 
consisted  of  one  captiin,  three  subalterns,  an  assistant  sur- 
geon, and  100  privates.  At  Greenlaw  there  were  36 
privates.  After  the  accident,'  General  Leslie  instructed 
a  field  officer  to  go  regularly  and  see  what  was  doing. 
Had  the  witness  been  the  field  officer,  he  would  have  re-* 
ported  the  guard  as  insufficient. 

* 

Ciyrporal  M^Kenzity  of  the  Lanarkshire  militia,  stated* 
That  he  was  with  the  detachment  on  duty  at  Greenlaw 
in  January  1807,  and  it  was  his  duty  to  post  the  sentinels 
round  the  prison,  and  he  received  orders  to  be  given  to 
these  sentinels,  which  were,  that  if  any  prisoner  attempt- 
ed to  escape  by  going  over  the  railing,  the  sentinel  was  i6 
call  twice,  and  then  fire.  If  they  made  noise  after  tattoo 
beating,  the  sentinel  was  to  call  with  a  distinct  voice,  and 
if  not  obeyed,  he-  was  to  fire.  The  witness  gave  these  or- 
ders to  all  the  sentinels  he  posted.  He  gave  them  in  the 
hearing  of  Lieutenant  McLean,  who  expressed  no  disapi 
probation. 

Ideuttnant  M^Lean^  of  the  Lanarkshire  militia,  stated; 
That  he  was  an  officer  on  guard  over  the  prisoners  at 
Greenlaw,  and  that  it  was  his  duty  to  go  round  and  see 
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1807.  the  sentmels  posted  and  the  orders  given.  Upon  his  ar- 
rival at  Greenlaw,  be  went  round  with  the  sentinek,  and 
heard  them  get  their  orders  from  the  sentinels  of  the  old 
detachments ;  the  import  of  which  was,  that  if  the  prison- 
ers attempted  to  escape,  they  were  to  fire,  and  they  were 
also  to  fire  if  the  lights  were  not  put  out,'  after  chaQeng* 
ing  three  times  so  as  the  prisoners  might  hear.  The  offi- 
cer of  the  detachment  he  relieved  was  present  at  the  time, 
and  neither  he  nor  the  witness  countermanded  the  order. 
Upon  his  cross-examination  he  stated,  that  he  heard 
Captain  Rowan  read  certain  instructions  to  the  officers, 
but  there  was  pothing  in  them  directing  the  prisoners  to 
extinguish  their  lights  at  nine  o^clock. 

Thomas  Attken,  private  in  the  Lanarkshire  militia* 
stated,  That  in  December  last  he  was  posted  at  Greenlaw, 
as  a  sentinel  upon  the  prisoners.  The  orders  which  he 
received  from  the  corporal  who  posted  him  were,  that  if 
there  was  a  noise  or  lights  in  the  prison,  he  was  to  ciiat 
lenge  twice,  and  if  no  answer  was  made,  «id  the  noise  .ad 
lights  continued,  he  was  to  fire  into  the  prison.  An  offi- 
cer was  present  when  he  received  these  orders.  He  fired 
once  into  the  prison  in  the  month  of  December,  because 
the  lights  were  burning,  and  there  was  a  great  noise.  He 
called  to  them,  and  received  no  answer,  but  a  great  noise, 
and  laughing  continued.  He  repeated  the  call  a  dosen 
of  times  and  better,  and  at  last  fired  in  at  the  window,  and 
called  for  tha  officer  and  serjeant  of  the  guard.  •  The  pri« 
soners  said  they  did  not  hear,  as  it  was  a  severe  stormj 
night  at  Christmas. 

Lieutenant  Murray ^  of  the  Lanarkshire  militia,  state<i^ 
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^FKat  he  was  wth  the  detachment  at  Greenlaw.*  in  Decefir-  1807. 
ber  1806,  and  was  on  guard.  Part  of  his  duty  was  to 
visit  the  sentinels,  in  the  prison.  The  sentinels  took 
their  orders  from  thcise  thej  relieved,  and  the  officers  on 
guard  afterwards  inquired  at  the  sentinels  with  regard  to 
these  orders;  There  was  a  verbal  order  to  fire  upon  the 
prisoners  in  case  Uiey  should  attempt  to  escape,  after  chal- 
lenging three  times ;  and  there  was  also  a  verbal  order, 
though  never  given  to  him,  that  in  case  of  light  or  noise 
within  the  prison,  the  sentinels  were  not  to  fire,  but  to  let 
the  officers  know.  He  knew  that  Aitken,  the  preceding 
witness,  had  fired  into  the  prison,  and  he  told  the  witness, 
upon  his  inquiry,  that  ihe  prisoners  were  very  riotous,  and 
had  knocked  *out  the  window^  There  was  nobody  hurt 
upon  this  bccasion,  and  he  thought  Aitken  was  doing  his 
duty ;  ks  be  had  challenged  eight  or  nine  times,  and  the 
}Nrisoners  were  behaving  very  riotously.  They  were  often 
noisy  and  turbulent,  but  never  so  much  as  that  night,  be- 
ing Christmas^ 

David  InglU,  private  in  the  Lanarkshire  militia,  stated^ 
That  he  was  with  hb  detachment  at  Greenlaw  in  winter 
1806,  where  he  was  sometimes  posted  as  a  sentinel  on  the 
prisoners.  He  received  orders  to  see  that  there  was  no 
undermining  iior  attempting  to  escape,  and  in  case  the 
lights  were  burning  after  the  drum  went  round,  he  was  to 
challenge  three  times,  and  then  fire.  He  had  no  orders 
to  call  the  serjeant. 

Peter  Camerm,  the  turnkey,  was  again  examined,  and 
stated.  That  he  had  been  jailor  for  about  four  years.  In 
January  1807,.  there  were  300  prisoners  within  the  house. 
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1807.  Tbej  had  sometimes  attempted  to  break  pfison,  aad  liad 
effected  their  escape  over  tlie  raiUng,  and  once  from  the 
prison.  He  remembered  of  four  having  made  th^  escape, 
and  there  was  once  an  attempt  made  to  undermine  the 
walls,  but  this  was  long  before  Jamiray  1807.  He  has 
known  sentries  fire  into  the  prison  several  times  before  this 
accident,  but  none  of  the  prisoners  were  ever  hurt. 

Here  the  evidence  closed  for  the  pannel,  and  the  Losii 
Advocate  then  proceeded  to  charge  the  Jury  as  foUowa  :— 

GINTLBMtH  OF  TBB  JOmVy 

In   addressing  you  in  this  case,    I  rise  with  ftel- 
ings  more  painful  than  I  have  ever  experienced  in  die 
course  of  any  professional  duty  in  which  I  have  been 
engaged.    The  circumstances  connected  with  this  trial, 
are  of  a  very  singular  nature.      The  melancholy  fact 
is  of  no  common  magnitude,  nor  does  it  produce  sen* 
timents  of  an  unmixed  nature^  nor  lead  directly  to  one 
plain  and  obvious  conclusion,  but  on  the  contrary,  in  its 
whole  bearings,  presents  different  views,  and  leafb  to  very 
opposite  conclusions.     Before  I  proceed  to  call  your  at- 
tention to  the  evideitee,  allow  me  to  mention  one  drcum- 
stance  attending  this  trial,— a  circumstance  connected  with 
the  administration  of  our  law,  and  which  exUbita  a  nobk 
«nd  dignified  view  of  British  justice.   The  deceased,  whose 
death  is  now  the  subject  of  discussion,  and  in  consequence 
of  which   there  is  raised  a  criminal   prosecution  in  the 
name  of  the  sovereign  of  this  country,  was  a  prisoner  of 
war;  a  person  engaged  in  the  service  of  that  powerful 
tnan,  who  has  endeavoured  to  subjugate  this  kingdom ;  a 
person  in  actual  hostility  with*  us,  and  whose  life  has  per-' 
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iiapt  been  saved^  by  the  generous  exettions  of  tome  of  the   180T. 
gallant  deftnden  of  our  oountrj ;  and  yet  this  mdlvidttal» 
unknown  here,  and  perhaps  obscure  in  his  native  land^ 
has  been  placed  bjr  the  protection  of  our  law,  in  the  same 
situation  as  if  he  had  possessed  ill  the  privileges  of  a  Bri* 
tish  subject    On  the  other  hand,   the  pannelj  who  is 
brought  to  trial,  charged  with  a  capital  erime,  is  a  British 
officer;  a  soldier  meritoriously  employed  in  the  service  of  his 
country,  and  fonning  a  part  of  her  military  establishment ; 
and  yet  he  stands  in  his  present  situation,  because  he  has 
failed  to  yield  pr<q>er  respect  to  the  law,  by  protecting,  in 
place  of  injuring  those  who  are  secured  by  it.     Such  is 
the  system  which  has  made  Great  Britain  high  and  emi- 
nent  among  the  nations  ;  a  system  which  proceeds  without 
distinction  or  respect  of  persons,  to  bring  all  those  fairly 
to  trial,  who  stand  charged  with  the  commission  of  crimes. 
She  does  not  act  upon  principles  of  retaliation,  nor  adopt 
the  practice  of  others,  as  a  rule  for  herself,  but  pursues 
her  own  unpolluted,  unerring  course  of  justice,  abhonring 
to  punish  one  crime  by  the  commission  of  another.    By 
such  conduct,  there  is  created  the  character  of  a  people 
whose  virtues  are  courage  accompanied  with  humanity, 
and  loyalty  uncontaminated  with  servility,  and  whose  re- 
lish for  ristional  freedom,  preserves  them  alike  from  the 
horrors  of  anarchy  and  the  dangers  of  a  foreign  yoke,  while 

it  promotes  public  prosperity,  and  individual  happiness^ 

• 

Leaving,  however,  these  general  remarks,  which  I  trus( 
you  will  not  deem  outW  place,  I  shall  now  request  your 
attention  to  the  nature  of  the  pannel's  defence,  in  connecr 
^ip|i  with  the  evidence ;  and  I  am  happy  to  think,,  tb^^ 
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1807.  whatever  I  feel  it  my  duty  to  Itate  in  this  way,  most  b6 
oiferec^under  correction  from  so  manj  quarters. 

■ 

Bj  the  law  of  Scotland,  homicide  is  of  three  kinds, 
either  such  as  infers  no  punishment,  or  a  punishment  not 
capital,  or  the  punishment  of  death.  Homicide,  liable  to 
no  punishment,  is  either  occasioned  casually,  from  pure 
misadventure,  and  without  ^nJ  intention,  or  intention- 
ally, and  in  that  case,  is  justifiable,  from  a  principle  of 
duty  or  of  self-defence.  To  this  last  species  of  homi- 
cide alone,  it  is  necessary  to  call  your  attention,  because 
it  is  to  it  that  I  understand  the  panners  defence  to  be 
meant  to  apply. 

In  order  to  make  out  a  case  of  justifiable  homicide,  the 
pannel  must  be  able  to  shew,  that  the  death  of  this  man 
arose  Jn  consequence  of  an  act  of  his,  in  the  discharge  of 
his  duty  as  an  officer  stationed  upon  guard,  and  having 
charge  of  the  prisoners  at  Greenlaw ;  and  it  must  be 
proved  to  have  been  an  act  which  he  had  a  right  to  do, 
and  was  bound  to  do.  Such  is  the  description  of  justifiable 
homicide. 

'-  'Now  there  appears  to  be  two  grounds  on  which  the 
pannel  may  maintain  his  plea;  1st,  That  orders  were 
given  which  he  was  bound  to  execute,  and  that  being  a  mov 
machine  in  the  hands  of  others,  he  had  no  alternative  but 
to  obey ;  ^nd,  2%,  Not  that  he  had  specific  orders  whidi 
as  an  officer  he  was  bound  to  obey/  but  that,  in  the  situ- 
ation in  which  he  stood,  having  certain  discretionary 
powers,  he  was  avthorised  to  use  them ;— ^that  it  was  hi» 
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diity  to  use  them,-— aad  tbat  in  tbe  use  of  them  this  man   1807. 
was  killed. 


The  orders  having  been  sufficiently  established,  I  shall 
begin  with  those  which  were  the  regular  orders,  coming 
from  the  prqper  office,  to  the  commanding  officer  at 
Greenlaw ;  and  here  the  first  question  is,  was  the  pannel 
bound,  or  was  he  entitled,  had  these  been  the  onlj  orders 
existing,  to  command  this  soldier  to  fire,  and  to  killany  of 
the  prisoners  whom  the  ball  might  happen  to  strike. 
These  orders  are  before  you.  Gentlemen,  and  you  will  con- 
sider them  deliberately.  There  appear  to  be  only  two 
parts  of  them  that  bear  upon  this  question.  The  one  re- 
lates to  the  very  case  of  disturbance,  riot,  or  attempt  to 
escqxe ;  and  you  will  attend  to  the  words  in  it.  *■  The 
.'  charge  of  the  prisoners  within  the  house,  and  all  the  in* 
'  terior  economy,  being  under  the  orders  and  management 

*  of  the  agent  for  prisoners,  all  and  every  assistance  that 
^  he  may  require  of  additional  sentries,  &c.  to  be  furnish- 
<  ed  at  his  requisition ;  and  in  case  of  any  disturbance, 
^  riot,  or  attempt .  to  escape,  the  same  assistance  to  be 

*  given  to  the  jailor,  or  keeper,  and  if  absolutely  neces- 
'  sary,  to  be  repelled  by  force.**  Here,  Gentlemen,  all 
that  is  stated  is^  that  in  the  event  of  tumultuous  proceed- 
ings, .  they  are  to  be  repelled  by  force.  But  it  is  impossi- 
ble to  maintain,  on  looking  back,  to  the  evidence,  and  sup- 
posing the  noise  to  have  been  much  greater  than  it  is 
proved  to  have  been,  that  it  was  such  as  required  to  be 
repelled  by  force.  All  tbat  was  necessary  was  for  one  of 
the  soldiers  to  go  round  the  house  and  examine  into  the 
cause  of  it,  and  order  it  to  cease.  *  There  was  not  the 
slightest  danger  of  an  escape.     The  place  was  sufficiently 
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1807.  secure,  having  a  guard  of  thirty «tix  man,  and  ^senliBcl^ 
with  loaded  muskets,  both  on  the  outside  and  inaidi^  of  the 
prison,  while  within  the  room  what  was  there  but  a  set  of 
unarmed,  defenceless  men,  wholly  incapable  of  doing  any 
injury,  or  even  of  defending  themselves  if  attodced  ?  B«t 
the  orders  proceed  to  make  mention  of  a  sttoatiim  where 
firing  might  be  proper,  and  where  accordingly  an  order  u 
given  to  fire.  ^  The  sentinel  will  fire  at  any  pris<Hier  in 
*  the  act  of  escaping,  or  attempting  to  run  off,  and  not 
' '  immediately  stopping  when  challenged  or  called  to  hj  the 
'  sentinel.^  Now  here  the  written  orders  spedfy  the  only 
case  where  firing  b  to  take  place;  and  they  mention 
,that  where  there  are  no  other  means  of  preventing  the 
escape  of  a  prisoner,  the  sentinel  is  to  fire  uipon  him  so  as 
to  prevent  his  running  off.  But  will  it  be  said  that  there 
is  the  slightest  evidence  here  of  the  prisoners  having  been 
in  that  situation,  or  of  any  attempt  to  escape  that  eonld 
justify  or  coll  for  firing  ?  When,  therefore,  the  regolar  or- 
ders are  attended  to,  it  appears  that  they  did  not  enjoin 
^ny  such  step  as  was  here  taken ;  and,  consequently,  that 
no  person,  acting  upon  them,  was  entitled  to  do  what  the 
pannei  did.  But  besides  these  written  orders,  there  ap- 
pear to  have  existed  what  ar^  called  verbal  orders ;  and 
certainly  my  opinion  is,  that  the  pannei  should  have  tk 
benefit  of  every  circumstance  that  may  be  in  his  favour, 
and  I  am  willing  to  allow  that  it  is  proved  that  the  former 
detachment  did  trimsmit,  from  sentinel  to  sentinel,  and 
even,  in  the  presence  of  officers,  an  order  about  firing 
when  a  noise  was  heard,  or  lights  not  put  out.  All  the 
witnesses  do  not  precisely  agree  -in  their  account  of 
this  matter.  But,  in  general,  the  evidence  seems  to 
nmount  to  this,  that  when  repeated  orders  were  given,  and 


i"i 


FOE  THS  XtJRDEK  OF  aSAVOXS  COTTIBR.  41 

I,  for  tbe  Aoiie  to  cease,  or  the  lights  to  be  extih-  180T. 
gaished,  the  sentinel  was  to  fire  into  the  prison ;  and  this 
mfer  passed  fironi  detachoient  to  detachment,  and  came  to 
the  Stiriiagshire  when  they  mounted  guard  at  Gre^aw.* 
It  appears  farther,  that  the  sereritjr,  and  I  miyt  say  the 
inhumanity  of  this  order,  was  in  some  measure  corrected 
by  Captain  Rowan  of  the  Lanarkshire  militia ;  for  find* 
ing  that  such  a  rule  existed,  he  did  give  an  order  rectify- 
ing It,  and  dedaring"  that  no  sentinel  should  be  at  liberty 
to  Sre,  even  although  he  had  directed  the  lights  to  be  put 
omti  and  had  been  disobeyed.  All  that  he  was  to  do,  was 
to  report  to  the  Serjeant,  who  was  to  tell  the  officer,  and 
he  was  to  judge  and  exercise  his  discretion  in  the  matter* 
The  officer  was  not  bound  to  fire ;  he  had  no  orders  to 
fire^  erjen  if  the  lights  bad  not  been  put  out ;  he  was  al- 
lowed to  act  according  to  circumstances.  Such  is  the 
^um  of  the  matter,  in  point  of  fact,  a  yerbal  order  trans- 
mitted fjnom  guard  to  guard,  and  that  rectified  so  as  to 
bring,  every  thing  under  the  diseretbn  of  the  officer  for 
the  titt>e. 

It  may  admit  of  some  doubt,  in  point  of  law,  how  far  suck 
an. order  could  b^  at  iall  acted  upon.  When  the  life  of  a 
fellow  creature  is  at  stake,  no  officer  ought  to  act  upon 
orders  which  do  not  come  authenticated  to  him  in  some 
regular  shape.  They  had  here  written  orders  posted  up 
in  the  guard^room  which  were  to  be  the  proper  rules  for 
their  conduct ;  and  I  have  great  doubts  whether  they  were 
entitled  to  deviate  from  the  egress  rule  there  prescribed. 
But  supposing  that'doubt  resolved  in  favour  of  the  pannel, 
the  next  question  is,  whether,  having  before  him  the. 
written  orders  transmitted  from  the  Adjutant-GeneraPs 
pfiice,  modified  and  resUicted  by  another  order  from  th^ 
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1807.  officer  oii  guard,  the  pannel  was  entitled  to  take  it  upon 
him  to  do  an  act,  the  consequence  of  whidi  was  the  neees* 
sarj,  and  almost  inevitably  death  of  one  of  the  prisot^ 
ers  under  his  charge.  To  judge  of  this,  Gentlenien,  yon 
will  please  to  look  at  the  evidence  more  mi&uteij ;  and  it 
appears  that,  with  respect  to  noise,  a  tery  different  ac- 
count is  given  of  the  transactions  that  were  passing. 
That  there  was  some  noise  in  the  prison  seeqas  to  be  dear, 
but  not  a  great  noise,  not  by  any  means  such  as  justified 
the  suspicion  of  an  attempt  to  escape;  and,  in  point  of 
fact,  there  certainly  was  no  such  attempt  to  escape.  Now 
it  is  not  alleged  that  there  was  an  order  to  fire  whenever 
there  was  noise.  The  firing  could  only  be  justified  wbes 
it  was  such  as  to  afford  a  clear  and  decided  indication  of 
an  attempt  to  escape.  The  only  other  excidpatory  cir- 
cumstance is  the  light  that  has  been  mentioned ;  and  I 
have  no  hesitation  in  admitting,  that  I  Uiink  it  is  proved 
there  was  light  in  the  room,  whether  from  a  candle  or.  a 
tobacco  pipe  it  is  impossible  now  to  say,  but  light  is  cer- 
tainly sworn  to  by  the  serjeant,  and  the  sentinel  who  fir- 
ed does  say,  that  although  he  saw  no  light  at  first,  yet, 
after  the  shot,  he  saw  light  through  the  hole  in  the  shut- 
ter. Consequently  there  was  at  this  time  light  in  the 
room.  Whether  it  continued  when  the  people  went  into 
the  room  is  a  different  question ;  I  am  disposed  to  think 
there  was  then  no  light,  from  the  circumstance  that  a 
lamp  was  obliged  to  be  carried  into  the  passage,  and  from 
the  probability  that  the  prisoners  would  extinguish  their 
lights  when  the  shot  was  fired.  Under  all  these  circum- 
stances. Gentlemen,  it  being  left  to  the  discretion  of  the 
pannel  to  fire,  you  are  to  ccmsider  whether  that  act  was  here 
justified, — ^whether  he  exercised  that  prudent,  that  consider 
rate  discretion  which  an  officer  was  bound  to  exercise 
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humanitjr  when  he  gave  orders  to  put  a  feOow  creature,  1807. 
and  perhaps  more  than  one  fellow  creature,  to  death.     I 
tnaintain  that  this   was  not  justifiable  ^homicide.      He 
ought  to  have  gone  round  and  inspected  the  prison,  to 
have  examined  what  was  passing,  and  to  have  conducted 
himself  with  deliberation  and  reflection.     Surely  it-  was 
proper  to  take  some  little  trouble  to  discover  whether 
these  poor  men,  who  lay  at  his  mercy,  were  so  trespass- 
i^g  against  the  law,  as  to  leave  no  remedy,  no  alternative 
but  death.     I  say  there  was  no  principle  nor  feeling  of 
duty  that  could  warrant  such  an  extremity.    To  render 
komicide  justifiable,  the  party  who  commits  it  must  not 
only  have  a  right  to  do  what  he  has  done,  but  be  bound 
to  do  so.     Such  is  the  definition  that  is  given  of  it  by  our 
greatest  lawyers.      He  who  acts  with  a  determined  pur- 
pose of  killing,  and  he  who  betrays  a  degree  of  indifie- 
xence  about  the  lives  of  others,  are  equally  punishable  by 
law.     With  regard  to  these  verbal  orders,  they  are  such 
as  no  officer  ought  to  have  paid  any  regard  to.     It  ap« 
pears  that  different  orders  of  that  kind  were  given  from 
one  guard  to  another,  insomuch  that  the  prisoners  were 
to  be  fired  upon  when  they  put  their  hands  beyond  the 
palisades.     Orders  in  short  were  given,  but  be  they  what 
they  may,  the  pannel  was  bound  to  exercise  a  discretion, 
and  exercising  that,  he  ought  not  to  have  fired.    The  pri- 
soners within,  might  not  have  heard  his  order  to  extin- 
guish the  light ;  and  indeed  this  circumstance  is  not  very 
clearly  proved  one  way  or  another.     All  the  prisoners 
state  that  there  was  no  such  thing;  and  they  all  admit 
that  they  knew  that  if  they  did  not  put  out  the  lights 
when  the  drum  went  round,  they  were  liable  to  be  fired 
mon ;  and  knowing  this,  I  think  it  is  at  least  possible 
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1607.   they  never  heard  the  orders  given ;  but  whether  Aej  did 

« 

so  or  not,  it  would  have  required  more  caution  befoie 
proceeding  to  give  the  order  to  fire.     Their  conduct  in 
not  putting  out  the  lights  was  to  be  considered  as  muti- 
nous, perhaps,  but  what  was  to  be  done  in  consequence  of 
it  ?     The  particular  person  was  unknown ;  and  not  thai 
person  was  to  be  punished,  but  an  indiscriminate  ran- 
dom shot  was  to  be  fired,  which  might  have  stnick  the 
innocent  as  well  as   the  guiltj.      Justifiable  homicide, 
therefore,  being  entirely  out  of  the  question,  there  stiil 
remain  two  different  degrees  of  guilt  to  be  considered. 
The  indictment  charges  murder,  but  under  that  diarge  it 
is  competent  for  you  to  return  a  verdict  finding  the  pan* 
nel  guilty  either  of  murder,  of  which  the  punishment  is 
death ;  or  of  culpable  homicide,  of  which  the  punishmeiit 
is  arbitrary,  short  of  death,  at  the  discretion  of  the  Court. 
It  is  now  a  settled  point,  that  thougU  an  indictment 
charge  murder,  it  admits  of  either  verdict  being  return* 
ed  under  it.    But  though  the  verdict  of  cnlpdble  homi- 
cide  is  competent  in  the  present  case,  it  is  for  you  to  cob* 
sider  whether  the  circumstances  before  you  do  not  amount 
to  the  crime  of  murder.     They  certainly  cannot  be  cou« 
strued  into  that  species  of  culpable  homicide  where  there 
has  been  provocation ;  and  if  they  are  to  be  so  viewed 
at  all,  it  must  be  upon  the  ground  that  there  was  no  uu 
teiftion  to  kill,  though  perhaps  to  frighten,  the  prisoners^ 
or  to  do  something  different  from  killing  them.    Now  the 
nature  of  the  place,  and  the  situation  of  the  jMisoners,  is 
clearly  proved ;  they  were  Aut  up  in  a  rooni  twenty  feet 
square,  thirty-one  beds  being  placed  in  two  rows,  one 
below  and  another  above.      Two  of  these  were  oppdsite 
the  window  where  the  sentineFwas  ordered  to  adv«ncf 
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ifiid  fire;  and  where  it  was  almost  imf)ossiUe  to  fire  1807. 
without  killing.  This  was  to  be  done  with  a  mudcet 
loaded  with  ball,  and  the  sentinel  had  no  orden  for  Fus- 
ing his  piece,  or  firing  at  the  roof,  but  to  fire  straight  in 
upon  them.  The  intention  therefore  admits  of  no  doubt. 
He  had  the  intention  to  kill,  no  matter  whether  this  or 
that  individual.  It  was  to  kill  some  one  or  other  of  these 
unfortunate  men.  Under  these  circumstances,  yon  will 
consider  what  jour  verdict  should  be;  for  although  I 
have  stated  the  evidence  as  sufiicient  to  warrant  a  verdict 
of  guilty,  I  am  ready  to  admit,  that  had  the  pannel  been 
aware  of  the  result  of  the  firing,  he  would/not  have  act* 
ed  in  that  manner.  But  still  it  remains  for  your  mature 
deliberation,  whether,  where  such  wanton  indifference  ap- 
'  pears  for  the  lives  of  others,  any  such  considerations  can 
be  allowed,  to  take  this  case  out  of  the  sphere  of  murder. 
You  will  judge  for  yourselves,  and  no  doubt  perform 
your  duty.  For  my  part  I  hold,  that  no  alternative  r» 
mains  but  that  I  must  make  the  request,  painful  as  it  isg^ 
that  you  return  a  verdict  of  guilty. 

MR   GILLIES. 

It  is  now  my  duty.  Gentlemen,  to  address  a  few  words 
to  you  in  this  unfortunate  case.  I  term  it  so,  whatever 
its  result  may  be ;  and  I  trust,  that  of  that  result  there 
can  now  be  very  little  doubt.  Looking  forward,  as  I  do 
with  confidence,  to  a  verdict  of  acquittal,  I  still  must 
consider  the  event  as  unfortunate,  in  the  highest  degree, 
which  has  given  rise  to  this  trial.  That  event  the  pannd 
has  uniformly  and  deeply  regretted ;  and  I  am  authorised 
to  say,  that  he  will  continue  to  regret  it  down  to  the  last 
hour  of  his  existence.    I  firmly  believe  that  he>iU  do 
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80 ;  for,  in  the  whole  course  of  my  practice  in  this  Cotoii 
I  never  entered  its  walls  more  thoroughly  convinced  of 
any  thing,  than  I  am  of  his  innocence  of  the  charge  of 
murder.     I  have  had  to  deal  with  one,  who,  from  the  oii* 
gin  of  this  affair,  has  been  sensible  of  what  is  due  to  his 
own  character,— who  has  been  ready  to  give  himself  up 
to  justice,  and  has,  on  all  occasions,  delivered  an   open 
and  candid  account  of  the  whole  circumstances  of  the 
case.    Receiving  information  from  him,  I  have  trusted  it 
with  implicit  confidence,  coming  from  a  gendeman,.and  a 
British  officer ;  and,  under  all  the  circumstances,  I  was 
satisfied,  that  the  charge  of  murder  would  vanish  as  com- 
pletely from  the  minds  of  a  jury,  as  it  seems  to  have  done 
from  the  view  of  the  public  prosecutor.     I  anticipated 
with  confidence,  that  culpable  homicide  must  be  the  sum 
and  amount  of  the  accusation  against  my  client ;  but  yet  J 
felt  a  degree  of  anxiety,  such  as  I  have  seldom  experienced, 
even  in  cases  of  greater  importance,  arising  partiy  from  a 
just  diffidence  in  myself,  though  chiefly  from  the  reflection, 
that  upon  you  and  upon  this  Court  alone  depended  the  Cftte 
of  the  prisoner.   To  the  mercy  of  the  Sovereign,  there  are 
peculiar  circumstances  of  difficulty  in  this  case  which  may 
satisfy  you  that  it  tv^ould  be  difficult,  if  not  impossible,  to 
make  a  successful  appeal ;  and,  in  short,  I  felt  that  this 
day  and  your  verdict  were  to  be  decisive  of  my  client's  latew 
But,  from  all  this  anxiety  I  confess  I  have  been  com- 
pletely relieved  by  the  speech  of  the  Lord  Advocate,  who, 
almost, waving  the  charge  of  murder,  has  considered  the 
evidence  merely  as  it  relates  to  the  plea  of  justifiable  or 
culpable  homicide.* 

In  directing  your  attention  to  the  evidence^  it  is  neces- 
sary to  look  at  tbe  cbaracteir.aad  situation  of  the  person 
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lu^used.  His  situation  in  life  is  known  to  us  all ;  he  is  a  1807. 
British  officer,  and  his  character  jou  have  heard  this. day, 
given  him  by  those  who  have  had  the  best  possible  oppor- 
tunities of  knowing  him.  You  have  been  told  by  them, 
that  he  is  one  whose  conduct  and  character  did  credit  to 
his  situation,-t»that  he  was  uniforknly  distinguished  for 
the  mildness  of  his  temper  and  disposition ;  and  that  he  was 
for  this  reason,  and  no  doubt  for  other  qualities  honoura- 
ble to  himself,  pitched  upon,  by  his  commanding  officer, 
for  discharging  the  duties  of  officer  on  guard  at  Greenlaw* 

Such  is  the  character  of  the  gentleman  against  whom 
this  heavy  charge  has  been  made.     His  situation  also  was 
peculiarly  delicate.    He  was  placed  as  commander  of  the 
guard,  whose  duty  it  was  to  prevent  the  escape  of  the 
prisoners  confined  in  the  house  of  Greenlaw.     I  am  far 
from  wishing  to  impute  blame  any  where ;  but  yet  it  ap- 
pears to  have  been  the  6pinion  of  several  officers,  that 
this  guard  was  not  sufficiently  numerous.    There  had  been 
frequent  attempts  to  escape  of  a  desperate  nature,  which 
would  have  rendered  a  stronger  guard  necessary.     Such 
was  the  situation  in  which  the  prisoner  was  appointed, 
with  a  guard  of  36  men  to  secure  and  confine  the  crews  of 
French  privateers,  amounting  to  upwards  of  300,  who 
felt  themselves  entitled  to  escape  under  any  circumstances 
of  danger  to  those  who  guarded  them ;  and  his  situation, 
therefore,  merely  as  an  officer,  gave  him  rights,  and  im- 
posed upon  him  duties,  which  a  bare  civilian  can  never 
know,  or  be  bound  to  observe. 

The  law  has  made  full  provision  for  the  singular  cir- 
cumstances in  which  soldiers  stand  in  this  respect.     They 
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1807.  haVe  been  found  entitled,  when  in  danger  of  being  expo^* 
ed  to  violence,  driven  from  tbeir  po^,  or  stripped  of 
their  arms,  which  subjects  them,  hj  the  militarj  law,  to 
death,  to  guard  against  such  attacks  by  means  which 
would  not  be  indulged  ta  other  personfl.  The  law  is, 
that  an  officer,  in  defence  of  bis  post  or  arms,  or  where  he 
conceives  these  to  be  in  danger,  is  in  ivttj  bound  to  have 
recourse  to  measures  of  force,  which  in  other  circum- 
stances would  be  illegal  and  criminal.  The  law  upon  this 
subject  is  well  stated  bj  Hume  in  his  commentaries.  The 
occasion  on  which  it  is  laid  down  is  that  in  which  soldiers 
feel  it  to  be  their  dutj  to  have  Pecourse  to  force,  as  in  the 
case  of  riots  and  tumults ;  in  resisting  which,  or  in  pre- 
venting danger,  they  are  entitled  to  repel,  force  bj  force, 
and  to  suifer  nothing  to  be  done  which  would  subject  them 
to  military  punishment.  The  magistrate  has  a  discre- 
tionary power  to  (Mrder  the  military  to  fire,  upon  reading 
the  riet  act.  Nothing  more  is  necessary ;  but,  if  the  tu- 
mult be  such  as  to  prevent  him  from  doing  so,  he  is  at 
perfect  liberty  to  proceed  without  it.  Not  only  so,  but  the 
military  are  authorised,  in  certain  cases,  to  £re  without 
the  interference  of  the  civil  magistrate ;  and  consequently 
without  reading  the  riot  act. 

* 

Mr  Hume,  speaking  of  the  situation  of  a  soldier,  states, 
that  ^  not  only  the  hostile  invasion  of  his  person  with 
^  arms,  but  any  viol^Eit  attack  upon  him  with  other 
*  weapons,  or  any  outrageous  and  alarming  tumult  rais- 
<  ed  against  him,  when  on  his  post,  of  in  his  duty,  atK 
'  thorises  him  to  be  active  in  repelling  it ;  and  shall  in- 
.<  demnify  him  for  any  slaughter  that  ensues.  Not 
'  that  be  can  be  justified  (no  one  can  be  of  this  opF- 
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*  niwi)  for  mortally  resaittng  a  riifht  itidigmtj^  or  fot    1807. 

*  quelMng  tvtry  iftsignlfi^airt  di9larbaiic«  with  farce  of 

*  aroM ;  bift  tkis  ob^^  tbat>  beiMg'  inrsded  in  hid  dtrty»  h« 

*  shall  be  Justified  by  a  much  lowef  Violence  aad  iatcr- 
^  ferenee,  than  i¥a\Ad  be  neoessgry  ta  excase  another 

*  man.'  ' 


Stieh  ij»  the  doeCriae  of  Hame,  which  has  bee«  saae^ 
tfoned  by  tarioin  jud^eifti»^  df  the'  Oamt ;  and  caaet  have 
bceurred,  since  he  wrot6,  i»  whieh  officers  and  sdUiers 
atanding  kt  their  posts,'  bave  been  fbund  cMkltd  to  use 
forces  though  attended  wittf  fatal  coBseqUeaeas ;  a  pftfu. 
lege  which  never  eontd  bi^  hidalged  to  perftma  acting  in  t 
eiril  capacity.  Bat  M  f  fai^  regards  the  conduct  of  sotdierv 
to  citizeift^  ot  this  fsmniry;^-^^  men  acthig  andertba  aame 
laws  with  f hemseivea^  and  boiiad  to  gf^e  equal  obedknca 
to  them.  But  the  perMm  againit  whom  tbef  prisoner 
had  to  protect  his  post  were  not  sulg^ts  of  (Us  cocoib^, 
but  prisoners  of  war,  entitled  indeed  to  a  proftedioB  ;«^I 
am  far  from  denying  that  position  in  iti  fiilleat  extent ; 
for  we  do  not  follow  the  htw  of  retaliation,  whidi  is  u»: 
known  to  British  officers,-  from  a  regard  to  thc^  dignity  of 
their  character^  and  tc^  that  (X  the  King  nibani  they  aenra 
Bat,  while  this  is-  to  be  itclmittecl  on  the  one  band,  riew 
the  dangers  to  be  apprehended  from  it  on  the  othor. 
These  men  kre  subject  to  no  law.  whater^.  They  aci- 
knowledge  no  law.  They  are  kept  there  by  fonse,  and 
by  force  alone.  They  are  not  like  prisoners  eonl^ned  for 
debt,  or  npon  suspicion,'  or  eotti4etimi  of  c^M^Ka;  for 
these  are  all  suBgects  of  this  country,  and  cannot  jboreafa 
prison  without  offending  against  it»  laws,  which  they  art 
bound  to  obey.   But  prisoners'  ef  war  conceive  tbenselret 
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1807.  at  perfect  liberty  to'make  aU  sorts  of  attimipU  to  esctpe^ 
and  by  every  possible  means^ .  irfaetber  by  force,  frauds  of 
stratagem ;  and  Were  they  e^fep  to  succeed  ia  ^biving,  bj 
violence,  every  sentinel  from  bis  post,  and  putting  the  whole 
of  them  to  the  sword,  they,  would  be  considered,  by  their 
own  country,  as  having  done  a  most  meritorious  action.  At 
the  same  time  you  will  observe.  Gentlemen,  that  while  sudi 
was  their  situation,  and  whik  such  desperate  ^itieinpts wae 
to  be  apprehended  from  them,  they  wereundoubtedly  sobjeet 
to  the  military  law  of  this  coipntry,  b^iAg  in  a  sitmation  in 
which  ian  equal,  if  not.  a  greater,  degree  of  obedience  was 
required  ^rom  tbeni,  than,  ff^^pn..  aoldiera  under  the  com* 
mand  of  ^n  officer^  There  cap;  be  no.  doiibt  that  thej 
mi^ht  be  giiUty^  and  it  is  provefl  th§t  tiiey  were  guillj 
of  mutiny  ;  for  the  accounts  and  atjtejnptB  to,  escape,  bj 
undermining;  the  walls  and  ot^eirwise,  thuRt  arf  spoken  to 
by  the  witnesses^  clearly  i^nij^uja^^ to. mutiny;;  and  it  is 
therefore  prpved,  that,  they  we^^.  guilty  of  ^^is  breach  of 
the  military  law.  *  There*  wc»  ^  general  order,  that  the 
lights  and  the  noise  were  :to  ^ce^se  at  nine.  They  were 
guilty  of  mutiny  when  they  4i9obeyed  these  ordfers.  Bot 
not  only  were 'they  disobeyed^  byt,  when  once  and  agaio 
repeated/ were  ^treated  with  cpntejnpt.  They  were  there- 
fore guilty  of  mutiny :  and  here  were  a  set  of  men,  sub- 
ject to  no  restraint,  but  at  liberty  to  make  their  escape  bj 
any  means,  and  guilty,  at  the  same  time,  of  an  act  of 
open  mutiny. ' 

« 
.    I  say^  therefore,  thftt  if  the  case  were  to  remain  here, 

A'^that  if  these  general  orders  had  npt  been  obeyed,  bot 
disobeyed,  when  repeated^  he  was  entitled  to  call  this  mu- 
tiny^ and  to  act  as  seemed  best  at  the  time,  according  to 
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.Ids  discretion;  .The  c^ase;  tlkefefore,  just  comes  to  the  point   1 807. 
where  Mr  Jeffirey  landed,  wh^o  be  stated  the  defence ; 
only  that,  as:  the' evidence  has' now  turned  out>  it  has  as- 
gaumed  a  diflEerent  aspect ;  -  for '  not  only  was  he  bound  to 
.act  according  to  his  discretion^'  but,  as  appears,  he  was 
-under  orders,  which  left  him  not  at  liberty  to  follow  his 
.di^cF^tioni  sinoe  he  was  bound  to  obey  them.    He  might 
.have  disobeyod)  .indeed,  as  a  matter  of  discretion,  but 
obedience  W9s  hii,  duty ;  in  discharging  which  he  was 
safe.     If  he  disobeyed,  it  wais  at  his  peril ;  and  he  was  re« 

sponsible  for  the  consequences. 

•  ... 

» 

.     I  Am  ndw  referring,  as  you  will  perceive.  Gentlemen, 

.to  the  verbal  orders  which,  it  appears,  were  g^en  out  to 
•U  the  guards  that  were  stationed  upon  this  prison.  It  is 
true  that  certain  written  orders  were  given  out  at  the 

aflame  time.;  and  it  seems  to  be  thought,  that  these  lart 
were  the  only  [  orders  that  they  were  bound  to  obey. 
These  written  orders,  however,'  contain  nothing  that  is 

.applicable  to  the  present  subject  They  direct  nothing  as 
to  the  hour  of  shutting  upy — as  to  the  hour  when  it  was 
the  duty  of  the  jailor  to  secure  the  prison.  Thb,  Acre- 
fore,  behoved  to  be  a  matter  of  separate  regulation,  and 
abcotdingly  so  it  was  regulated;  for  it  is  sworn  toby 
every  ope  witness  who  has  been  exami!>ed^  that  there  wans 
a. general  order  fen*  the  prison  to  be  shut  up  at  nine.  No 
noise  aft^r  tbis^  fior  no  lightl*^  French  and  English,  civil 
and  military,  all  ^oncur  in  this,  jthatfrom  the  hour  of 

'nine,  there.  w«as  «i  order,  understood  by  every  person 
within  arid  ^ivithout  the  prison,  that  all  noise  should  cease. 
Where  do  you  find  this  order  ?   You  find  it  not  in  th^ 

.written  orders;  the^  relate  to  nialfters  totally  diff^ei)f.' 


1807.    But  it  is  clear,  in  poinrt  of  fact,  that  there 

orders,  verbal  indeed,  but  universaHjr  known  ami 
stood,  both  by  gnards  and  prisoners,  that  the  lights  and 
noise  were  to  cease,  and  the  {Hrison  doors  to  be  shnt 
actlj  at  nine  o^clqck  at  night,  otherwise  there  neither 
nor  could  be  any  regulation,  as  to  these  nteessny  and 
portant  matters.  But,  as  there  were  no  written  Arden 
upon  this  subject,  how  could  there  1^  a  writt^i  order  di- 
recting die  conduct  of  the  soldiers,  in  the  evtat  of  the 
Teiital  order  being  disob^ed  ? 

It  has  been  said  that  he  acted  improperly,  because  he 
did  not  conform  himself  to  written  orders^  but  the  an- 
'swer  is,  that  it  was  totally  inapracticaJble,  smce  the  dis- 
obedi«»ee  was  to  verbal,  orders,  and  not 'to  written  ordcm 
As  the  written  orders  contain  nothing  upon  the  subject, 
it  is  d)Tious  that  there  could  be  no  breach  of  them.  The 
whole  of  this  matter  therefbre  was  veibal^-^^'rerhal  orders 
that  the  prison  should  be  shut  at  nine,  and  no  noise  or 
lights  suffered  after  that  hoiff.  The  conduct  presciihed 
to  the  officer  was  also  verbal ;  and  to  that  he  was  booad 
to  give  implicit  ob4iif|Mi^ 

Now  what  were  these  aiders  f  They  were,  diat  in  the 
event  of  lights  not  being  extinguished,  at  noise  not  ceas- 
ing* at  nine,  the  sentinel  was  to  give  two  repeated  calb; 
and  that^  in  the  event  of  both  being  disobey<ed,  the  offence 
was  to  be  considered  as  open  mu^y ;  and  he  was  to  fire 
upon  the  mutineers.  It  is*  true  that  <oae  officer.  Captain 
Rowan,  thought  it  his  duty  to  say,  that  though  he  could 
not  commend  this  course  ot  {tt'oceeding,  he  appointed  it 
to  continue  under  cet^in  limitatyms  and  restrictions. 
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These  were  merely  thk,  that  the  aeatinel  was  nat  ta  fire,  1807. 
but  to  report  to  the  serjeant^  and  to  the  officer.    But 
farther  than  this  the  limitation  did  not  go.     He  stated 
that  he  hy  no  means  meant  to  do  away  the  order,  but 
simply  to  transfer  this  discretion  from  the  sentinel  to  the 
officer.    He  merely  says  to  the  sentinel,  the  officer  is  to 
be  informed  of  any  disobedience  of  orders  :   he  comes  in 
your  place  :   he  is  to  order  the  extinction  of  the  lights, 
and  the  cessation  of  the  ncnse ;  and  then  he  is  to  do  pre- 
cisely what  it  was  formerly  yonr  duty  to  do  as  sentinel. 
Such  being  the  orders,  how  were  they  acted  upon  ?  You 
hare  seen  how  they  were  acted  upon,  both  by  sentinels 
and  officers.    This  is  not  the  first  shot  that  has  been  fired 
into  the  prison ;    you  have  heard  evidence,  that  upon 
no  less  than  six  former  occasions  the  same  step  has 
been  resorted  to;  and  here  I  must  remind  you,  that  not 
one  of  these  six  shots  has  ever  proved  fatal ;  a  circumstance 
which  gave  the  pannel  no  reason  to  suppose,  and  accord- 
ingly he  did  not  suppose,  that  any  consequences,  and  far 
less  of  so  deplorable  a  kind,  were  to  result  from  his  orders. 
But  what  I  would  particularly  impress  upon  you  is,  that 
there  were  here  verbal  orders  to  fire  under  certain  cir- 
cumstances, to  which  it  is  proved,  that  full,  distinct,  and 
uniform  compliance  was  given.    You  have  the  evidence 
of  two  privates  who  fired,  and  the  officers,  who  declare, 
that  if  they  had  been  on  the  spot  they  would  have  au- 
thorised them  to  do  so;  and  probably  there  is  not  a 
subaltern  officer  in  the  regiment,  who,  if  he  had  mount- 
ed guard  on  the  night  of  the  accident,  would  not  have 
been  placed  in  the  situation  in  which  the  pannel  now 
0j;ands. 
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1807.       This  was  the  state  of  thiiigs  qn  the  7th  of  Janiuff^* 
The  pannel  knew  of  the  verbal  orders;  he  had  heard 
them  communicMed  from  sentinel  to  sentinel ;  he  was 
aware  that  they  had  been  repeatedly  complied  with,  and 
that  the  compliance  was  recent ;  and  under  all  tliese  cu> 
cumstances  he  mounted  guard.     He  was  sitting  alone  in 
his  own  room  at  half  past  nine,  when  serjeant  Wardrope 
came  in,  and  reported  that  there,  was  a  yeiy  great  noise 
in  the  prison.    A  good  deal  has  been  said  upon  this  point; 
and  if  you  were  to  belicTe  some  witnesses,  you  would  be 
led  to  suppose  that  there  was  no  noise.     But  it  is  impos- 
sible to  credit  such  statements  for  one  single  moment. 
The  very  circumstance  of  a  man  like  serjeant  Wardrope 
coming  with  a  report  to  the  officer  on  guard,  affords  real 
evidence,  not  only  that  there  was  noise,  but  that  there 
was  an  alantiing  degree  of  noise  in  the  prison.    You  nlust 
at  once  be  sensible  of  the  to{al  impossibility  of  the  fact 
being  as  stated  by  these  witnesses ;  and  yet,  that  the  ser- 
jeant should  think  it  his  duty  to  go  out  in  a  dark  night 
to  report  to  the  officer  that  there  was  noise,  and  to  request 
that  he  would  come  and  give  the  necessary  orders.    This 
he  never  would  have  done  upon  a  trivial  occasion.    His 
conduct  affords  real  evidence  of  the  nmse ;  and  indeed  it 
is  distinctly  proved  both  by  Hamilton  and  Gow  ;<p-Ha- 
milton,  who  heard  it  distinctly  on  the  outside  of  the  pa- 
lisade ;  and  Gow,  who  heard  it  equally  well  within.  The 
pannel  was  anxious  to  do  his  duty  well.    He  was  told 
that  there  was  an  alarming  noise;  he  accordingly  went  to 
the  prison.     The  noise  had  then  increased ;  he  heard  it 
distinctly,  and  saw  lights :  And  what  was  he  to  do  under 
these  circumstances,  keeping  in  view  his  previous  orders? 
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*It  is  clearly  prored  that  he  gave  repeated  orders  to  the  1807. 
'fMWHiers  to  stop  the  noise,  and  to  extinguish  the  lights ; 
ndtwilhstaiidinff  of  which,  both  were  continued. 


These  were  the  circnmftances  in  which  he  was  placed, 
iiaving  under  his  tharge  S41  prisoners,  composed  of  the 
crews  of  French  privateers,  guilty  i^  a  gross  disobedience 
'of  orders,  and  perfectly  aware  of  the  consequences  of 
isuch  disobedience  ;-^aware  that,  if  they  did  not  extin- 
g^A  their  lights,  and  cease  to  make  noise,  they  would 
be  inevitably  fired  upon.  What  was  to  be  done,  there- 
ibre,  by  this  young  and  inexperienced  gentleman, — the 
conduct  of  these  men  amounting  to  open  mutiny,  lights 
Jbuming,  and  the  noise  not  partial,  or  proceeding  from 
one  or  two,  but  from  the  whole  body  of  them,  in  oppo- 
sition to  repeated  orders,  justifying  no  other  inference, 
but  that  they  were  engaged  in  some  desperate  enterprise^ 
persisted  in  at  the  known  hazard  of  their  own  lives  ?  In 
^uch  a  crisk,  it  was  impossible  for  the  pannel  to  hesitate 
in  complying  with  the  orders  which  he  conceived-  himself 
bound  to  obey ;  and  he  thought  he  was  performing  an  act 
of  humanity  and  mercy  to  these  prisoners  themselves ; 
for  if  they  had  succeeded  in  effecting  their  escape,  the 
whole  guard  would  have  been  called  in,  and  instead  of 
pne  man,  perhaps  a  hundred  might  haye  fallen.  He  was 
actuated  by  every  motive.  If  he  looked  to  the  conduct 
of  h^s  brother  officers,  the  state  of  this  prison,  or  hi^  own' 
situation,  having  a  desperate  attempt  to  apprehend  froni 
men  who  continued  to  make  noise,  and  to  burn  lights, 
knowing  it  to  be,  at  the  imminent  hazard  of  their  own 
Ijives,  it  would  have  been  wonderful  indeed  if  he  had  act* 
^  differently  from  what  be  did.  ' 
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1807.  '  Here  there  can  be  no  imlice,  mat  bad  iatentifm  of  iMf 
'^kind.  The  caee  it  that  of  a  man  acting  bun  JUe  in  the 
discharge  of  a  high  and  parilons  dvtj.  The  accnwtifla 
pf  murder  is  therefore  altogether  out  of  the  question; 
and,  ev^  a«  to  a  yerdict  of  cidpable  homtdde,  die  or- 
isumstances  are  bj  no  means  inch  m  to  warrant  a  dennai 
for  it  The  pannel  acted  from  the  pniest  and  best  vMh 
(ires  at  tJie  time,  with  all  the  discretion  and  judgment  of 
which  he  is  possessed ;  and  opon  this  ground  alone,  t 
charge  of  culpable  homicide  might  be  rqielled,  if  I  am 
right  in  what  I  hare  said  as  to  the  orders.  He  stands  nov 
at  the  bar  for  haring  performed  an  act  which  he  wns-esH- 
ed  upon  to  do  by  a  regard  for  his  dutj,  as  well  as  by  the 
resolutioo  which  became  him,  as  a  British  oflker,  to  main- 
tain the  post  at  which  he  was  stationed.  And,  nnder  aD 
these  circumstances,  I  conoeiFc  myself  justified  in  calling 
^r  a  verdict  of  npt  guilty. 

The  LoRo  Jv9Tics  CxiEax  then  charged  Ae  Jury  as 
follows : 

OEVTIJIIIE^, 

This  is  indeed  a  very  distressing  case,—- 1  think  altoge* 
tber  the  most  distressing  that  this  Court,  or  any  Jnty, 
were  ever  called  upon  to  consider.  It  is  a  case,  andouht* 
edly^  in  its  result,  of  a  most  melancholy  nature,  iarolTiog 
consequences  which  the  pannel  has  told  you,  and  which, 
you  miay  well  believe,  he  will  regret  to  the  last  hour  of 
his  life.  It  involves  other  coasequ^ees  of  a  nature  stffl 
more  serious ;  because  itis  impossiblefbr  us  to  dfaguise  them 
to  ourselves ;  I  mean  the  possible  effects  of  this  trial  upon  an 
enemy,  bound  by  no  law,  and  actuated  by  no  feelings  but 


those  of  maliee  and  hatred  againrt  this  coimtry.  But,  180T. 
God  forbid,  Geatlapeiiy  that  either  jou  or  I  should  suf- 
fer ourselFesJto  be  infloeoced  by  eoosiderations  of  this  kind. 
I  trust  that  we  shall  both  of  us  do  our  duty,  with  firmtiess 
and  justice  oa  the  ouje  hand,  and  without  partiality  on  the 
other.  I  shall  deliver  you  my  opinion  upon  this  case^  and 
I  trust  yoi^  will  deliver  back  your  verdict  to  the  Court,  in 
the  same  way  as  if  there  were  not  a  single  British  pcU 
soner  in  France. 

It  U  not  necessary  for  me  to  go  through  this  evidence 
much  in  detail.  It  has  been  taken  down  in  your  own 
presence ;  it  is  fresh  in  your  memories,  and  you  have  your 
notes  to  refer  to ;  so  that  I  shall  only  advert  to  it  so  far 
as  is  necessary  to  illust|*ate  the  doctrines  in  point  of  hiw^ 
which  alone  make  thu  a  doMbtf  ul  case. 

That  a  prisoner  at  Greenlaw,  of  the  name  of  Charks 
Cottier,  was  killed  by  a  shot  fired  in  consequence  of  orders 
given  by  the  pannel  at  the  bar,  of  which  wound  he  died 
next  day,  is  proved  beyond  all  question;  and,  therefore,  it 
lies  with  the  pannel  to  justify  theact  that  be  committed.  The 
case  must  be  a  case  of  murder,  unless  the  prisoner  can  shew 
you  evidence  to  the  contraiy.  There  are  three  views  oi 
this  case.  One  of.  than,  which  has  been  taken  by  the 
counsel  for  the  prisons,  is,  that  it  is  a  case  of  justifiable 
homicide ;  that  is  to  say,  the  pannel  admits  that  he  kill- 
ed the  man,  but  alleges  that  he  did  so  in  consequence  of 
circumstances,  under  which  he  was  not  only  entitled,  but 
bound  to  do  what  he  did.  It  is  imnecessary  to  go  through 
all  the  examples  of  justifiable  homicide ;  because,  if  the 
resolve,  into  such  a  case,  it  nrast  plainly  be  upo^ 
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1807.  the  general  groUiicI,  of  a  soldier  or  officer  acting  in  the  dis- 
charge of  his  duty.  ~  Here  there  are  only  two  circumstances 
which  can  bring  it  within  that  description  of  cases— «ith'er 
that  the  pannel  acted  under  specific  orders,  which  fae  was 
bound  to  obey  without  discretion,  or  that,  in  the  general  £s- 
charge  of  his  duty,  he  was  placed  in  circumstances  which 
gave  him  discretion,  and  called  upon  him  to  do-  what  he  did. 

We  shall  examine  the  matter  in  both  points  of  Tiew : 
first,  whether  he  acted  under  orders  received  from  his  so^ 
periors ;  because,  if  He  did  so,  be  these  orders  right  or 
wrong,  he  was  bound  to  obey,  and  the  crime  will  rest  up- 
cm  those  who  issued  them,  not  upon  him  who  obeyed  theml 
There  is  some  restriction,  however,  even  upon  this ;  be- 
(»tuse,  if  an  officer  were  to  command  a  soldier  to  go  oat 
to  the  street,  and  to  kill  you  or  me,  he  would  not  be 
bound  to  obey.  It  must  be  a  legal  order  given  with  re- 
ference  to  the  circumstances  in  which  he  is  placed ;  and 
thus  every  officer  has  a  discretion  to  disobey  orders  against 
the  known  laws  of  the  hind.  Let  us  see  whether  the  pan* 
nel  acted  under  specific  orders.  Upon  that  subject,  you 
have  before  you  what  he  was  certainly  bound  to  look  to 
in  the  first  place— -the  written  orders  issued  for  all  the 
guards  that  might  be  stationed  at  Greenlaw.  They  state, 
that  the  officers  of  the  old  and  new  guard  aire  imaiediate- 
ly  to.inspect  the  whole  of  the  prison,  in  every  part  of  the 
house ;  to  see  that  all  the  dooirs,  locks,  8cc.  are  secure  and 
sufficient;  to  take  notice  of  any  damage  done  by  the  pri- 
soners, and  to  report  the  same  to  the  captain  of  the  detach-* 
ment ;  of  course,  I  take  it  for  granted  that  this  had  been 
done  before  when  the  guard  was  changed,  and  that  every 
thing  had  beeii;  then  found  secure.  No  symptoms  had  been 
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Aiscoyered  of  undermining'  the  walls ;  none  of  the  doors  1807. 
or  windows  had  been  broken ;  all  was  as  seeare  as  it  could 
be  made,  and  there  is  no  evidence  that  any  change  had 
taken  place.  It  is  not  stated  that  Captain  Rowan  had 
erer  observed  the  prison  to  be  less  secure  on  the  7th  oS 
January  th^tn  when  it  was  put  under  his  charge  on  the 
27th  December ;  and  therefore,  there  was  no  more  reason 
to  dread  attempts  to  escape  on  the  7th  of  J[anuary,  than  on 
the  87th  of  December.  Then,  whatare  the  next  orders  9 
They  declare,  that  the  charge  of  the  prisoners  within  thir 
bouse,  and  all  the  interior  economy  of  the  prison,  being 
under  the  management  of  the  agent,  every  assistance  thai 
he  may  require  of  additional  sentinels,  is  to  be  furnished 
Bt  his  requisition;  and,  in  case  of  any  disturbance,  riot, 
or  attempt  to  escape,  the  same  assistance  to  be  given  to 
the  jailor  or  keeper,  and,  if  absolutely  necessary,  to  be 
repelled  by  force.  These  were  the  written  orders  undes 
which  Captain  Rowan  and  his  detachment  acted ;  and  h6 
has  sworn,  that  a  copy  of  these  were  posted  up  in  (hi 
^^fficers**  guard-room. 

:  Now,  I  take  it,  that  part  of  what  we  have  heard  haf 
^ven  rise  to  another  order  of  a  vety  serious,  and,  I  tbink| 
«  most  extraordinary  nature.  The  precise  hour  at  which 
the  lights  were  to  be  extinguished  within  the  prison,  wai 
one  of  those  circumstances  that  were  to  be  regulated  by 
the  agent.  He  had  probably  told  the  officer  of  some  for<^ 
mer  detachment,  that  nine  oVIock  was  the  hour  at  which 
he  found  it  convenient  to  extiogirish  the  lights  and  lock 
up  the  prison ;  and  this  being  signified  to  the  officers  of 
the  guard,  one  or  other  of  them  had  taken  it  upon  him  t^ 
^ve.the  verbal  order  to  his  detaduqent,  that  if  lighta 
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1807.  were  ducovered  after  the  tattoo  was  beat,  the  seDtindy  e» 
challenging  twice,  was  to  fire  in  at  the  window.  At  the 
same  time,  (and  diis  should  teach  all  officers  how  cavtaDW 
thej  ought  to  be  in  issuing  Tcrhal  orders),  jou  see  Teiy 
different  accounts  given  eren  of  these  Yerbal  orders.  Some 
of  the  witnesses  say  the  sentinel  was  to  fire  on  chaUeag- 
ing  twice ;  others,  on  challenging  thrice ;  and  a  third  act 
swear,  that  they  were  not  to  challenge  at  all,  but  to  re- 
port to  the  officer;  which  last  regulation.  Captain  Rowan, 
with  great  humanity,  and  with  a  caution  dictated  by  his 
own  sound  judgment,  thought  it  right  to  ^^inL  It  is 
for  you,  or  rather  for  me,  to  consider  whether,  .after  the 
written  orders  were  sent,  any  ofiicer  was  legally  aulfao* 
rised  to  issue  such  an  order  as  the  verbal  one  of  which 
we  have  heard  so  much ;  or,  if  he  heard  it  delivered  to 
his  sentinel,  how  fisur  he  was  not  bound  to  check  it,  ontO 
he  should  recttve  some  explanation  iqK>n  the  subject  from 
the  office  (tf  the  CommandSer  in  Chief;  for  all  that  he  was 
required  to  do  w^,  to  support  the  economy  of  the  pri- 
son, by  giving  such  assistance  as  should  be  called  fior  by 
the  turnkey  or  jailor  on  the  spot  He  was  to  assist  in 
putting  out  the  lights;  to  assist  in  quelling  the  noise; 
fnd,  in  case  of  attempts  to  escape,  he  was,  as  the  orders 
wisely  and  cautiously  declare,  if  absolutely  necessary,  to 
use  force.  It  was  not  every  attenqpt  to  escape  that  wis 
to  justify  this  extreme  remedy ;  and  there  was  an  officer 
there  who  could  read  the  orders,  and  be  folly  aware  of 
iheir  import 

Now,  therefore,  what  were  the  orders,  which  in  addi- 
tion to  these,  and  in  furtherance  of  the  internal  eocmoo^ 
<of  the  prison,  Captain  Rowan  has  sworn  that  he  gav^ 
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Oe  lajg,  thftt  vpmi  lienin|[  llie  oidcn  wfcidi  Ub  flentiad  .1667. 
rteeired,  be  was  fenible  of  their  impropriety ;  he  felt  them 
to  be  uiYJiMt  amd  tehvenatt,  and  beiag  folly  aitthorbed,  be 
iistted  the  new  order,  that,  whereas  senttftelt  iiad  been 
fomerly  directed,  iqioii  seeing  Kghls  in  the  prison,  to  fire 
teto  it  vpwi  challenging  twice,  they  should  hencdbfth  re- 
port what  they  saw  or  beard  to  the  officer,  who  wa«  to  be 
guided  by  cffcmnstances.    He  thei^gbt  it  a  most  daiigieroiis 
discretion  to  trast  to  a  sentinel,  as  indeed  it  was ;  .a  mMt 
inhuman  order ;  a  most  inhuman  discretion,  to  ooasmit  to 
a  priTale  soldier,  without  any  peison  being  fn^esent  to  di- 
re^ his  condnct,  or  to  witness  the  transaction;  and  when« 
those  within  the  prison  wonldpMdMdUiy,  under  any  ccrcunf- 
stances,  declare  that  there  had.  been  no  tight  nor  bo  noise* 
Captain  Rowan  saw  it  in  this  point  of  view,  and  without 
countetmanding  the  order,  he  altered  it  so  fmr  as  to  mak^ 
the  discretion  rest  upon  the  officer.    The  sentind  on  seed- 
ing any  irregularity  withdn  the  prison  was  to  pats  the  word 
to  the  noxt  sentinel,  and  so  on  until  it  should  readb  the 
Serjeant,  who  was  to  oome  to  the  spot,  satisfy  himadf,  and 
then  go  to  die  officer.    And,  Qentlemen,  with  regard  to 
the  fatal  order  wUcb  has  given  rise  to  this  trial,  it  is  a 
most  material  fesfture  in  the  case,  that  a  sentinel  who 
ipras  posted  at  the  window,  under  one  or  other  of  these 
orders,  and  either  had  the  discretion  to  fire,  or  was  bound 
to  send  for  his  officer,  has  sworn,  that  he  neither  saw  Ugbt 
nor  heard  noise,  and  that  he  deemed  it  unnecessary  either 
to  fire  or  to  call  for  the  serjeant  or  officer.    Not  only 
Ad  he  not  fire—not'only  did  he  see  no  occasion  to  fire  him- 
self, but  when  the  order  was  given  him  by  bis  officer  to 
fire ;«— alas !  Gentlemen,  he  saw  so  Uttie  necessity  for  it, 
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tS07.  lAatifae  did  luH  believe  ihis  officer  to  bfe  fserioua. '   TUs  ]&  4 
ckcamstance  of  real  evidence,  whkb  speaks  morte^ttroDglj 
thari  a  thousand  argumeots.    He  he8itated:io  obej  ao  or-* 
der.of.his  superior  officer,  .and  thus  he  put  hie  own  life  in 
hazacd,  rather  than  exfoat  the  lives. of  olhers  to  oiiaeees* 
sary  risk«    He  was,  hoKKever,  ordered  a  seeond  taaet* 
advance  and  fire ;  and  upon  the  piece  niissing  fire,  he  was 
;Ordered  a  third  time,  so  that  he  had  no  alternative  left  bat 
to  obey.    Now,.  .GreotieaieA,  with  reference  to  a  caae  of 
ju^fiaUe  homicide,  it  is  a  most  important  circumstance; 
.that  the  man  who  acted  under  these,  orders  equally  with 
his  officer  ^aw*  no  necessity  to  fir%    It  is  said,  indeed^  thai 
.the  pannd  had  no  discretion  ;'that  the  order  origitfally  givea 
.to  the  sentinel  now.  attached  upon  :him,  and.  that  upon 
challenging  twice  .he  ^still  saw  light,  he  was  bound  to  fire^ 
be  the  necessity  what,  jt  may.    But  if  he  was  a  mere  ma- 
chine, acting  under  an  (Nrder  .which  left  him  do  discretioB^ 
where  was  the  necessity  of  applying  to  -  him  on  the  sub- 
ject, or  of  interfering  with  the .  sentinel.     The  difier^Me 
between  the  two  was  certainly  of  little  importance  to  the 
poor  prisoners ;.  for^if  they  were  .to  be  fired  upon  withoot 
consideration  of  circumstances,  it  mattered  npt  .whether 
it  was  by  the  turnkey,  the  sentinel,  or  the  officer.     But 
no  man  of  common  sense. could  suppose  th|tt  he  was  sta- 
tioned there  for  any  purpose  but  that  .of  seeing  and  hear* 
ing,  and  of  course  acting  according  to  circumstances.     He 
was  to  judge  of  the  light  that  heiiaw,  and.of  .the  jiotse  that 
he  heard,  and  to  regulate  his  conduct  by  a  sound  discre- 
tion. .  It  seems  to.  me  hardly  possible  for  any  man  not  to 
ffaeUeve  that  he  wa5;tp  use  his  discrcftion,    I  think  he  wa^ 
,bottnd.to  believe  so,: and  I. am  clearly  of  c^inion.that  he 
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...•iT]ie:oBl]r  qafasdottttforx4:ta9iderAiif»nffe»:  ^hetber,  in  the 
flitairtioit ifr  wUchlltt  stood,-  otrtiiililjrt^v«^  an  insufficient 
^iM;  cfiUed«iipftii  Uff  Aeiserjeent,  :who;  certainly  sawiyiore 
mA  btard)  mom  »Uiaor  bihftf  pot^ ;  fwi|o.  had  preposaesaed 
Imlrmtb  a'6toi7^taAd  bad  iB^eiMin. believe  |lvat  be  w^ 
ip4Mj)igbtA«ttdheanlioia«t^  l^t'beiAf  ^aboacquamted  w|li} 
tbe/noiaeiof  tk^se  .viood^n  jsbo49  ^vjlhicb  ,  appears . tO;  bay$ 
bean  ^himiiarxto  4h^  s^ntioel  i-^-I  .gp^A^^Kbo^g^  it  is  iinp<^ 
aiUe^  to  think  tbat  hii^^imkd^t  vviaaji|pti#ahle^  it  is  a  vf^ 
lor4)£eoimidcnilioQi;ivvb^e^.all  thes^j  ^(rcumstanpes  .w^I 
or^vriUcnAtproiitet  UhA  Tasopi.  the  >g^i)^  M.  o^urdar. ..  Foi: 
es«npleyiaiippo9ie?ajiilan  a^tes,  that  b?  ^ted  under. tbe 
i^antdMifefrai^iiobeosioit  of  danger  to  his  oyrnjifk.  It 
iainbtueveDf  tiling  4o  be  sate  that  a  ^inan  seems  to 
tUnk  •dluiger,'<--*ttori  jeverjr  idle  or  .  foo^isb  apprehension 
thatvfHI  do:;  fotT  ifit^i^ere  so>.no  s^qh.  thing  as  mur^t 
fler  <toald  be  prov)dd<  'It  must  .be ^i^i^b  apprehension  as 
wonld'shake.a  man  of  .Ordinary  coiirage;  as  if  one  jnai^ 
beU  'a  piatol  to  the  bead  .of  anothery  fuid  he  instantly 
put'hiak  ta^deatby.and  it  turns  Qut  that  the  deceased 
hadi  not  a  pistol  bitt*  something  else  in  his  hand,  the 
surviTor  is  by  no*  means  free  from  a  high  degree  of  gui|t« 
Allowance  will  doubtless  be  made  .for  that, hurry  and 
trepidation,  which  his  belief  of  hb  danger  must  natural- 
ly prMlvice,  though  deriaiiily  he  is. guilty  of  a  great  de- 
gree of  rashness;  ted  even  though  a  man  be  in. real  dan- 
ger,  but  of  a  slight  nature,  .still  the  law  holds  him  as  high- 
ly to  blame,  if  he  i^ort'  to  extreme  measures.     They  are 
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1807.   to  be  tender  of  tiie  Hvetf  of  one  another,  eni  Bi4  io  gbtf 
^  waj  to  idle  fear  or  ^satUm  njahnen.    fkipporiags  fker^ 
fore,  the  pannel,  in  the  present  case,  to  have  been  actii^ 
in  discharge  of  his  duty,  jou  are  still  to  ccmsider  what  k 
saw  and  heard,  and  whethier  thu^  ase  toflktant  ditaiii- 
stances  to  render  that  on(f  a nsh  anidfaMMuidanila ai^ 
whidi  in  a  difi%y«nt  situation  wcwtMi  hawnmonntaa  te 
To  cckuptitnte  li^  crfan6^  itiiiiiot.nettdMaf^dnl 
should  be  a  distinct  and  partkuiar  malfee  agmA 
the  ittdiTidnat,  it  is  enough  if  there-be  a  general'  indiflbr- 
ience  to  the  lires  of  onr  fdhyw  creatures.  -  If  a  man  wctfe 
to  fire  at  random  into  the  street^  or  into  this  rooni,  sad 
deathHo  follow,  heis  gnitty  of  ttMmter.    The  aaij  qao- 
tion  in  the  present  case  is,  wheihet  <  tha  draonataaees  of 
alarm  at  the  time,  end  of  sense  of  duty,  thoo^  nisUkcn, 
do  not  diminish  the  guilt  betow  what  is  esaential  to  con* 
stitute  that  highofiehce.   These,  however,  ^rentieflMa,iie 
realty  consideration^  which  it  isimpifesible  to  redvee  witUi 
any  rules  of  law.  They  are  matters  of  fteUng,  of  wiiich  yss 
are  as  well  qualified  to  judge  as  I  am. .  If  yon  think  thst, 
in  the  pannets  sitnation,  you  yourselres  would  not  aii 
eouM  not  have  given  the  oitler  to  fire,  you  wifl  retnni  s 
general  verdict  of  guilty ;  bal,  on  the  other  hacnd,  if  joe 
are  of  opinion,  under  all  the  cii^cumatanees^  thai  the  onkr 
in  question  amounts  to  nothing  mora  than  a  raah  and  is* 
consuierate  act,  then  yon  will  return  a  Tordict  ^  eolpdik  . 
homicide,  which  by  law  you  are  now  entitled  to  da 

The  Jury  next  day  returned  avcardiot^findhig,  h/aplt- 

rality  of  votes,  the  pannet  guilij^  of  ^m^fabU  kamiddtf  bnW 

in  respect  of  the  imprisonment  he  had  suffered,  recooK 

him  to  the  mercy  of  the  Court 
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The  Court  then  pronounced  sentence,  ordaining  the    1807. 
pannel  to  be  imprisoned  within  the  tolbooth  of  Canon- 
gate  for  the  space  of  nine  months. 


Counsel  for  the  Crown — The  Lord  Advocate  (CoU 
quhoun)|  Solicitor-General  (Boyle),  Maconochie,  &c. ; 
Agent,  Hugh  Warrender,  W.  S.  Counsel  for  the  pannel— 
Gillies,  Jeffrey ;  Agents,  Messrs  Lock  hart  and  Kenne4j>' 

W.  s.  • 
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THE  TRIAL 
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JAMES   HOLLAND, 

mVATE  IN  THi  BiniI8KII«LBK  RBGIMXNT  OF  J>EAOO0]»f 


FOB. 


HIGHWAY  EOBBERY. 


12th  December  180& 

I 

PRESENT* 

»   - 

LoKDS  JtJSTICE  CLERK  <HopB.) 

ARMADALE*  HERMAND. 

180S.  jl^^B  indictment  stated,  that,  upon  the  eTening  of  Fri* 
daj  the  18th  November  1808|  the  prisoner  haring  orer- 
taken  John  Hay,  tenant  in  Duncanlaw,  while  traTelliog 
on  horseback,  upon  the  high  road  from  Haddington 'to 
Gifford,  wickedlj  and  feloniously  seized  the  bridle  of  las 
horse,  and  ordered  him  to  deliver  his  money ;  threaten- 
ing, if  he  did  not,  to  blow  his  brains  out ;  that  upon  Mr 
Hay  refusing  to  do  so,  the  prisoner  did  wickedly  and 
feloniously  assault,  strike,  and  beat  him  upon  the  liead 
and  face,  so  that  he  fell  from  his  horse;  immediatdj 
after  which,  the  prisoner  forcibly  and  feloniously  seised, 
and  took  from  his  persoii,  a  seal  and  chain  of  a  watcb, 
hb  property,  aind  robbed  him  thereof.    Moreoyer>  that  Ck 
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fMrisoner^  at  the  same  time,  wickedly  and  feloiriouslv 
thrust,  or  attempted  to  thrust,  his  hand  into  Mr  Hay^s 
br^eeches  pocket,  with  the  intention  of  robbing  him; 
when  a  struggle  having  ensued,  and  some  persons  ap- 
peared, the  prisoner  was  secured  and  taken  into  cus- 
tody. 

The  prisoner  pleaded  Not  Gutlly  ;  and  the  libel  having 
been  sustained  by  the  Court  as  relevant  to  infer  the  pains 
pf  law,  was  remitted  to  a  jury ;  upon  which  the  Counsel 
for  the  Crown  proceeded  to  adduce  evidence  in  proof  of 
the  facts. 

John  HaVi    in  Duncanlaw,    stated.  That  he   was  at 
Haddington  market  on  the  18th  November  last,  and  left 
the  Bell  Inn,  in  that  place,  at  a  little  past  five  in  the 
afternoon,  in  company  with  James  Cunningham  in  Barra,- 
James  Hay  in  SherifTside,  and  William  Simpson  in  Bed- 
hill,  all  of  whom  were  travelling  together  on  horisel)ack, 
on  the  road  to  GiiTord.     Soon  after  leaving  Haddington, 
James  Hay  and  William  Simpson  fell  behind  a  little,  in 
consequence  of  some  bustle,  near  the  town,  which  had  at- 
tracted their  notice.     The  witness  rode  on,  and  had  not 
proceeded  above  half  a  mile,  when  his  horse  was  seized 
by  the  bridle,  by  a  man  who  denianded  his^  money ;  to 
which  he  answered  that  surely  the  person  must  be  in  jest; 
Upon  this  the  demand  was  repeated  with  a  threat,  if  he 
(lid  not  comply,  to  blow  out  his  braifis.      lie  Again  siaid/ 
that  this  could  not  be  meant  in  earntstj  when  he  immediate- 
ly received  a  blow  oh  the  left  temple,  whic&  brought  him 
to  the  ground ;  and  he  remembered  nothing  after  this^ 
until  he  felt  himself  pulled  along  upon  his  back  to  a  sort 
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iSOS  of  rising  ground,  on  the  side  of  the  road,  where  be  fooni 
his  head  among  thorns.  He  still  felt  the  hand  of  a  mtt 
dragging  himj  and  began  \o  struggle;  upon  which  the 
man  sprung  back,  and  put  his  hand  under  the  witnesi*i 
great  coat.  In  a  little  time  he  put  it  farther  up,  and  tbt 
witness  felt  him  give  something  a  pull,  or  <  rug^^  on  bis 
right  side,  which  he  supposed  at  the  time  was  the  buttOB 
of  his  breeches  pocket.  Upon  this,  he  seized  the  mso 
by  the  collar,  and  found,  by  the  hardness  of  it,  that  he 
was  a  soldier.  A  struggle  then  ensued,  in  the  course  of 
which,  the  soldier  pulling  more  violently  at  the  witness, 
the  latter  got  upon  his  feet,  when  the  soldier  struck  him 
several  hard  blows,  and  endeavoured  to  throw  bim  down, 
but  without  effect  at  first,  though  afterwards  he  got  his 
leg  behind  that  of  the  witness,  wbo  immediately  fell 
over,  and  pitched  with  his  head  upon  the  road,  the  sol- 
dier falling  above  him.  The  witness  then  laid  hold  of 
him  with  both  his  hands,  and  kept  him  down  upon  his 
back,  in  which  situation  they  struggled  for  some  time, 
until  the  witness,  in  trying  to  get  upon  his  legs,  allowed 
the  soldier  to  get  from  under  him,  and  they  both  rose, 
when  another  scufBe  took  place ;  the  soldier  striking  the 
witness  many  severe  blows,  and  swearing  that  his  accom- 
plices would  come  up  and  butcher  him.  The  scuffle  still 
continued  until  they  got  to  the  foot  of  the  rising  ground, 
the.  witness  still  keeping  hold  of  the  soldier.  During  the 
time  that  he  was  lying  insensible,  he  heard  Mr  Cunning- 
ham'^s  voice,  seemingly  at  a  great  distance,  calling  out 
murder^  and  he  still  heard  him  when  he  had  reached  the 
foot  of  the  hill.  He  then  succeeded  in  driving  the  sol- 
dier into  a  ditch,  got  above  him,  and  called  out  to  Mr 
Cunningham  to  secure  his  man.    At  this  time  he  saw  Mr 
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Cunningham,  and  also  perceived  a  man  running  away  1808. 
from  him  across  the  park.  He  then  heard  horses^  feet» 
and  called  out  for  assistance,  as  a  man  had  been  attempt- 
ing to  rob  and  murder  him.  Upon  this  Mr  James  Hay- 
came  forward  and  seized  the  soldier.  The  witness  asked 
if  he  had  any  pistols,  to  which  he  answered,  that  he  had 
only  a  stick.  A  cart  having  then  come  up,  they  procur- 
ed a  rope,  with  which  they  tied  the  prisoner's  hands,  car- 
ried him  to  Haddington,  and  gave  information  to  the  pro- 
curator fiscal.  The  witness  then  missed  the  chain  and 
seals  of  his  watch.  The  chain  was  broken  from  the 
watch,  the  fragments  of  the  last  link  being  foitnd  in 
his  watch-pocket.  He  swore  to  the  person  of  the  pri- 
soner. 

James  Cunningham  agreed  with  the  former  witness 
as  to  leaving  Haddington  on  the  evening  of  the  18th 
November.  After  passing  the.  Nungate  toll,  he  was  at- 
tacked and  knocked  off  his  horse ;  and  being  quite  Insen- 
sible,  recollected  nothing  pf  what  passed,  farther  than 
having  heard  Mr  Hay  call  out  to  him  ta  secure  his  man, 

Janus  Hay  also  left  Haddington  in  company  with  the 
preceding  witnesses.  He  fell  a  little  behind,  owing  to 
something  which  had  attracted  his  notice.  Soon  after  he 
heard  Mr  John  Hay  calling  out  murdir.  Upon  coming 
up,  he  assisted  in  securing  the  prisoner,  and  never  quit- 
ted him  until  he  was  in  jail.  Immediately  after  the  pri- 
soner was  put  into  the  cart,  he  heard  Mr  John  Hay  say 
he  had  lost  a  chain  and  seal  of  his  watch.  He  also  idenr 
tified  the  prisoner. 
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1808.       Mr  Simpsfm  concurred  with  the  preceding  witness  in  ail 
the  particulars  sworn  to. 

Other  evidence  was  adduced  relative  to  certain  articles 
belonging  to  the  prisoner,  and  to  authenticate  a  declaration 
emitted  by  him,  which  stated  simply  that  he  had  got  him- 
self so  drunk  at  Haddington,  that  he  recollected  nothing 
after  leaving  it,  until  he  found  himself  upon  the  cart 

The  prisoner,  in  his  defence,  adduced  Captain  Allan 
abd  Captain  Millar  of  the  Enniskillen  dragoons^  who 
both  concurred  in  giving  him  a  high  character  for  steadi- 
ness. 

After  the  pleadings  on  both  sides  were  concluded,  the 

Lord  Justice  Clerk  addressed  the  Jury  as  follows:^ 

>•         ...        .    .       .,       .  .         •    ^        ♦      • 

OBMTLIMKK  OF  TBK  JURY, 

This  is  a  very  short  case,  and  I  shall  detain  you  with 
but  few  words.  There  is  one  of  the  crimes  charged  in 
the  indictment,  I  mean  the  violent  assault  made,  upon 
the  person  of  Mr  Hay,  with  an  intention  to  rob,  as  to 
which  I  shall  say  little  or  nothing ;  because,  if  I  thought 
it  possible  for  yoU  to  entertain  a  doubt  upon  the  subject, 
I  should  consider  any  thing  that  I  could  say,  as  very  un- 
necessary indeed.  There  is  here  then  an  assault,  and 
an  atrocious  assault^  upon  the  person  of  Mr  Hay,  with 
an  intention. to  rob,  proved  beyond  the  possibility  of 
a  doubt ;  and  as  to  there  being  only  one  evidence,  what 
other  evidence  can  you  have?  The  jperson  himself  swears 
that  his  horse  was  stopped  by  the  bridle,  and  bis' mo- 
ney demanded.     When  he   said^    that  surely  this  va 
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meami  injeHj  the  answer  was  a  repetition  of  the  demand,    1808. 
with  a  threat  to'blow  out  his  brains,  in  case  he  refused 
compliance.    Therefore  there  is  no  doubt  as  to  the  pri- 
soner's intentions^  which  were  expticitlj  .declared  at  the 
time,  and  followed  out  bj  every  means  in  hb  power. 
Whether  Mr  Cunningham  heard  these  words'  or  not,  is 
extremely  immaterial ;  and  Mr  Cunningham  gave  a  good 
reason  for  not  hearing  him.     He  was  himself  driven  from 
bis  horse,  and  became  insensible  from  the  blow  which  he 
had  received,  although,  in  the  confusion,  he  had  in  fact 
fought  a  pretty  stout  battle,  without  knowing  that  he  had 
done  so.     That  you  are  thus  bound  in  duty  and  con- 
science, to  find  the  prisoner  guilty  of  an  assault,  with  an 
intention  to  rob,  there  can  be  no  doubt.     It  is  another 
question.  Whether  you  are  to  go  a  step  farther,  and  find 
that  there  was  here  an  actual  robbery.     Robbery,  you 
must  observe.  Gentlemen,  does  not  consist  in  any  degree 
in  the  value  of  the  thing  stolen.    When  a  person  assaults 
another  with  an  intention  to  rob,  it  is  of  no  consequence 
what  be  the  booty  which  he  actually  acquires.     That  d&- 
pends  upon  a  variety  of  circumstances,  upon  the  value  of 
the  property  he  may  have  about  him  at  the  time, — whether 
.he  deliver  the  whole  of  it  or  not — ^whether  violence  b^ 
used — whether  the  prisoner  be  lucky  enough  to  secrete  part 
of  it;  and  a  number  of  other  particulars :  but  the  robbery 
is  committed  by  the  assault  and  the  thing  tak^n  ;   and  so 
far  it  Would  have  been  more  correct  for  the  learned  author 
who  has  been  quoted,  (Mr  Hume)  in  place  of  saying,  that 
the  robbery  is  complete  when  the  thing  passes   intp 
.the  possession  of  the  robber,  to  say  th^t  it  is  so^whep 
the  thing  is  fairly  taken  from  the  person  robbed.    What 
..ji^omes  of  it  afterwards,  whether  the  thief  secures,  ^t 
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1808.  himself,  whether  he  drops  it  from  him  on  the  ground, 
naj,  whether  he  return  it  to  the  person  robbed,  is  of 
no  consequence,  provided  he  has  once  actually  taken  it 
Therefore,  the  case  comes  merely  to  this  narrow  question 
upon  the  proof,  whether  you  are  satisfied  in  point  of 
fact,  that  the  prisoner  did,  or  did  not,  by  violence,  take 
from  Mr  Hay  his  watch  chain  and  seal. 

There  is  here  one  circumstance  extremely  material  to 
the  robbery,  I  mean  the  prisoner's  intentions,  which  are 
pot  left  to  be  collected  from  the  testimony  of  others.    Tiie 
act  was  not  attempted  in  silence,  it  was  Hot  attempted  un- 
tO  the  intention  had  been  declared,  and  the  purpose  fullj 
spoken  out  by  himself.    He  demands  the  money  of  Mr 
Hay,  with  an  oath  and  threat  to  blow  his  brains  out ;  so 
that  you  have  here  his  intentions  from  his  own  mootii. 
I  can  well  conceive,  that  Mr  Hay  might  have  lost  pro- 
perty  without  being  robbed ;  fbr  example,  if  his  hat  hsd 
fallen  off  and  never  been  seen  again,  it  would  have  been  a 
fair  argument  that  it  had  fallen  off  in  the  scufBe  by  accident, 
and  the  presumption  would  no  doubt  have  been  to  that  ef- 
fect; or,  in  the  present  cade,  if  this  attempt  to  rob,  or  actual 
robbery  bad  been  committed  when  Mr  Hay  was  lying  insen- 
sible on  the  ground,  and  knew  nothing  of  what  was  going  for- 
ward, although  he  afterwards  foimd  himself  engaged  in  a 
violent  scuffle  with  the  prisoner ;  there  at  least  might  be 
some  room  to  argue  that  his  chain  had  fallen  from  bim^  ^ 
had  been  torn  away  by  accident^  without  any  intention  to 
irob.  iSut  that  is  not  the  fact,  as  sworn  to  in  the  evidence; 
and  it  is  sworn  to  in  such  a  manner,  that  you  cannot  disbe 
lieve  it.  Mr  Hay  tells  you,  that  after  being  knocked  d<mn, 
the  first  circumstance  that  he  recollects,  was  his  finding  him- 
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yeif  movjng  along  opon  the  road.  Then  upon  recovering  1^^ 
his  senMi^  h^  focmd  himself  tonveyed  bj  the  sfaonldersy 
and  his  head  lying  among  thorns.  He  then  describes  tira 
struggle ;  in  the  eom'se  of  which,  he  positively  swears  that 
the  prisoneP*s  hand  was  upder  his  great  coat,  and  thai  in 
a  short  time  he  distinctly  felt  a  violent  pull  or  rug  at  the 
upper  part  of  his  breeches ;  after  which,  he  felt  the  prl* 
sonar  attempting  to  put  his  hand  in  his  pocket.  On  findt 
ing  himself  pretty  well  recovered  in  point  of  strength  and 
spirits,  he  then  laid  hold  of  the  prisoner,  and  never  stflar^ 
wards  quitted  him.  He  swore  that  he  felt  the  puU  at  his 
right  side,  and  a  very  little  time  afterwards,  thefirst  time  that 
he  had  any  occasion  to  observe  the  fact,  he  found  his  seal 
and  his  chain  gone.  He  hinlself  dkl  not  recollect  that  fa^ 
had  missed  it ;  bat  the  other  Mr  Hay  swears,  that  at  the 
time  the  prisoner  was  pat  upon  the  cart,  Mr  John  Hay 
exclaimed,  that  he  had  lost  his  seal,  and  he  could  not 
have  missed  it  before.  At  any  rate,  in  the  confusion  ia 
i^hich  Mr  John  Hay  must  have  been,  both  in  mind  and  body 
at  the  time,  it  is  natural  enough  that  he  should  have  for«- 
got  such  a  circumstance  as  this,  and  he  tould  only  swear 
with  propriety  to  stt<*h  facts  as  he  recollected.  But  the 
knatter  is  clear  upon  the  other  evidence ;  and  it  therefore 
appears  that  Mr  Hav  missed  his  chain  the  first  moment  that 
he  looked  for  it.  Whether  this  was  observed  by  the  other 
witnesses  is  of  no  consequence,  as  they  might  be  otherwaya 
employed.  But  Mr  James  Hay  is  positive  to  the  fact,  and  he 
is  the  more  to  be  credited,  because  he  is  very  accurate  as  to 
the  other  things  that  were  looked  for,  whidi  he  says  Were 
not  fotind  at  the  time,  but  only  when  they  went  back  to 
^he  search.  Now  the  case  jast  comes  to  be  a  question  as 
to  the  inference  which  yon  are  to  draw  from  the  evidence. 


^4 
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^^^^  before  jou.  The  assault  is  proved  with  the  declaied  iD- 
tention  to  rob,  followed  out  with  repeated  attempts  to  get 
into  the  pocket,  and  a  Fiblent  pull  made  on  the  right  side. 
How  could  Mr  Hay  know  what  it  was  made  at?  The 
chain  communicates  no  feeling  to  the  person^  and  whe- 
ther the  chain  or  the  pocket  was  pulled  upon  this  occa- 
sion, how  is  it  possible  to  say  with  certainty  ?  All  that  caa 
be  said  is,  that  he  felt  a  pull  at  the  pocket,  or  near  it; 
and  the  fair  conclusion  is,  that  he  lost  the  thing  the  mo- 
ment the  pull  was  made.  The  evidence  would  have  been 
more  complete  if  the  chain  had  been  found  upon  the  pri« 
soner'^s  person.  'Hiere  would  then  have  been  no  doabt 
But  in  the  circumstances  of  this  case,  the  priaoner  must 
have^been  more  than  an  idiot  if  he  had  allowed  this  diaia 
to  be  found  upon  him  when  he  had  so  many  opportunities 
of  disposing  of  it  in  the  course  of  a  long  struggle,  life 
against  life,  which  be  had  with  Mr  Hay,  assisted  by  the 
daricness  of  the  night,  and  having  before  his  eyes  almost 
the  certainty  of  apprehension.  The  whole  case  lies  ther^ 
and  the  prisoner's  guilt  depends  upon  the  conclusion  yoi 
are  to  draw  from  these  circumstances.  Fcnr  as  to  the  other 
matters  relative  to  the  great  coat,  the  bludgeon,  und  tbe 
cap,  these  are  really  of  little  consequence ;  the  prisoner 
was  seized  upon  the  spot,  and  his  person  has  been  suffi- 
ciently  identified ;  a  pull  or  rug  was  made  at  Mr  Hayli 
•right  side;  Mr  Hay  missed  tbe  chain  and  seal  of  his 
watch,  and  you  are  to  consider  whether  it  was  this  pull 
'Or  rug  which  took  away  the  chain  and  seal.  If  you  can- 
not connect  these  two  circumstances  together,  you  canaot 
•convict  the  prisoner  of  the  robbery;  but,  on  the  other 
hand,  if  you  can,  you  must  convict  him,  whatever  became 
4>f  the  chain  afterwards.    If  you  have  any  doubt,  you  will 
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lean  to  the  side  of  mercy.  With  regard  to  the  other  1808. 
crime,  it  is  not  possible  to  hesitate.  The  form,  therefore, 
of  jour  verdict,  if  sjoa  are  satisfied  that  the  robbeiy  was 
committed,  should  be  a  general  verdict  of  guiltj.  But  if 
not,  and  if  you  are  satisfied  that  the  other  charge  is  made 
out,  jpu  should  find  not  guilty  of  the  robbery,  but  guilty 
of  the  violent  assault,  as  libelled,  with  intention  to  rob. 
On  the  whole,  I  shall  leave  the  matter  to  your  own  com- 
mon sense,  under  the  influence  of  the  oaths  which  yon 

^ave  taken. 

« 

The  Jury  returned  a  verdict,  finding  the  prisoner  nol 
guilty  of  the  robbery,  but  guilty  of  the  assault,  as  libel- 
led, with  an  intention  to  rob^  ^ 

The  Court  then  pronounced  sentence,  ordaining  tlm 
prisoner  te  be  transported  to  Botany  Bay  for  life. 

Counsel  for  the  Crown — ^The  Lord  Advocate,  the  Soli* 
citor-General^  and  Alexander  Maconochie,  Esq. ;  Agent» 
Hugh  Warrender,  W.  S.  Counsel  for  the  prisoner— James 
Wilson  and  Duncan:  Mathieson^  Esqrs. ;  A^en^  ^iimei 
M*Cook. 


w. 
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JOHN  M*INTYRE,  SHOEMAKER  IN  EDINBtTRGH; 

ANDREW    STEWART,    TAYLOR   THERE  ;     AND 
ROBERT  STEWART,  BOOKBIKDBR  THERE  ; 


rom 


HOUSEBREAKING  AND  THEFT. 


im  January  1809. 


FRESBNT, 


Lords  JUSTICE  CLERK  (Hope.) 

HBRMAND»  CtJLLEK. 


1809.  Tbb  ihdictment  charged  all  and  each,  or  one  or  other  of 
the  prisoners,  as  guiltj,  actors,  or  art  and  part,  of  the 
crime  of  theft,  aggravated  by  housebreaking.  In  «> 
far  as  upon  the  night  of  Tuesday  the  1st  of  Novem- 
ber 1808,  they  did  forcibly  and  feloniously  break  into, 
and  enter  the  workshop  or  warehouse  of  Peter  More,  caH- 
co-glazier  in  Edmburgh,  situated  in  Skinner's  Close,  in  the 
parish  of  Tron  Church,  and  did  from  thence  feloniously  steal, 
and  theftuously  take  ^vay  nineteen  pieces  of  white  cottoa 
cloth,  each  piece  consisting  of  about  from  24  to  89  yardsi 
(^  the  property  of  Samuel  Somerville  and  Company,  loer* 
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lehants  in  Edinburgh ;  nine  pieces  <lf  wfake  calico  cloA,  1609. 
each  piece  consisting  of  about  89  yards,  the  property  of 
Archibald  Gilchrist  and  Compuiy,  merchants  in  Edin^ 
burgh ;  two  pieces  of  furniture  prints,  each  piece  contain- 
ing about  28  yards,  also  the  property  of  the  said  Archi- 
tmld  Gilchrist  and  Company ;  two  green  covering  cloths, 
a  black  coat,  a  black  silk  vest,  and  a  pair  of  blac^  cloth 
breeches,  a  hat,  and  three  linen  shirts.  At  least  the 
warehouse  of  Peter  More  was  forcibly  and  feloniously 
'broken  into  and  entered,  and  the  articles  above  enumerate 
ed  wicke<fly  and  feloniously  stolen,  and  theftuously  taken 
away ;  and  the  said  John  M'Intyre,  Andrew  Stewart,  and 
Robert  Stewart,  were  all  and  each,  or  one  or  other  of 
them,  guilty  of  the  said  crime,  aggravated  as  aforesaid, 
and  therefore  ought  to  be  punished  with  the  pains  of  law. 

,  The  prisoners  having  pleaded  Not  Ouiltyy  the  prose- 
cutor proceeded  to  substantiate  the  charge  by  evidence. 

Peter  Mcre^  glazier  in  Edinburgh,  stated,  That  he  is  in 
the  practice  of  taking  in  goods  to  be  glazed ;  for  which 
purpose,  about  the  end  of  October  last,  he  received  from 
Samuel  Somervill^  and  Company,  87  pieces  of  white  cali- 
co, 3  pieces  of  which  contained  24  yards,  and  the  re- 
mainder 88  yards  each,  together  with  18  pieces  of  white 
calicos  from  Gilchrist  and  Company,  merchants  in  Edin- 
burgh, containing  about  88  yards  each,  and  18  pieces  of 
printed  famiture  about  the  same  length,  all  which  were 
placed  in  his  shop,  in  order  to  be  dressed.  On  the  morn- 
ing of  the  Wednesday  preceding  the  fast  day  in  Novem- 
ber 1808,  he  was  told  by  one  of  his  servants  that  his  shop 
had  been  broken  into,  and  on  going  down  he  found  the 
shutter  of  one  of  the  windows  forced  open  by  breaking  the 
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I80d.  iron  bolt    This  window,  ag  well  as  the  door,  had  been  pr^ 
perlj  locked  and  secured  the  preceding  evening.    Thirty 
pieces  of  calico  were  carried  awaj,  of  which  19  pieces  of 
white  calico  belonged  to  Somerville  and  Company ;  and 
nine  of  the  same  kind^  together  with  two  pieces  of  printed 
furniture,  to  Gilchrist  and  Company.  He  missed  also  two 
green  cloths  for  covering  the  goods,  and  a  black  coat,  silk 
vest,  black  breeches,  and  hat,  belonging  to  James  More, 
which  were  deposited  in  an  open  trunk  in  his  shop.    The 
first  time  he  heard  of  these  goods  was  on  the  Friday  follow^ 
ing,  when  a  Mr  Ramsay,  a  slater,  told  him  he  believed  be 
would  be  able  to  discover  where  they  were  to  be  found,  bj 
means  of  a  Mrs  Thorn,  in  the  Cowgate,  who  had  been  ask- 
ed  to  buy  some  such  cloth  lately.  After  some  difficulty,  Mr 
More  found  Mrs  Thom,  who  went  with  him  to  a  bouse  id 
Blackfriar^s  Wynd,  where  he  found,  concealed  in  a  bed,  s 
large  quantity  of  goods,  which,  upon  examination,  proved 
to  be  his  own.    These  goods  he  immediately  dispatched  to 
the  Council-Chamber  by  several  porters,  attended  bj  one 
or  two  of  the  town*officers.    He  was  examined  there  him- 
self, upon  which  occasion  he  again  looked  particularly  at 
the  goods,  and  was  satisfied  they  were  his  property.    Cer* 
tain  goods  were  shewn  him  in  Court,  ^  which  he  was  cer- 
tain were  the  same  that  he  had  deposited  in  his  shop,  and 
had  afterwards  seen  in  the  house  in  Blackfriar^s  Wjnd, 
having  not  only  the  marks  put  upon  them  by  SomerriOe 
and  Company,  but  likewise  a  private  mark  of  bis  own  pst 
on  when  he  first  recognized  them.     Twenty  five  pieces 
were  found  in  all,  of  which  twenty -four  were  white  calico, 
and  one  priqted  furniture. 

Archibald  Gilchrist^  a  partner  of  the  Company  of  Gil- 
christ and  Company,  stated.  That  they  have  been  in  ii^ 
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kabit  of  employing  Mr  More  in  the  glazing  of  calicos,  and  IdOd. 
in  particular  that  {faey  sent  him  in  October  last,  nine 
pieces  of  white  calico,  and  two  pieces  of  printed  furniture. 
On  seeing  certain  goods  in  Court,  be  stated  these  to  be 
the  property  of  Gilchrist  and  Company,  from  knowing 
the  mark  upon  them,  and  indeed  from  knowing  the  goods. 

William  Gilckriat  corroborated  the  preceding  witness, 
except  as  to  one  piece  of  the  goods  from  which  the  pri- 
vate mark  had  been  cut  off,  and  which  he- thought  a  little  . 
liner  than  the  others,  though  the  difference  was  scarcely 
perceptible. 

Samud  Somtrtille^  merchant  in  Edinbtirgh,  stated,  That 
the  Company  of  Samuel  Somerville  and  Company  was 
in  the  habit  of  employing  Peter  More  to  glaze  cloth, 
for  which  purpose,  in  October  last,  they  sent  him  37 
pieces,  which  had  their  private  mark  upon  them.  He 
was  afterwards  called  upon  to  look  at  some  goods  in  the 
Council-Chamber,  which,  upon  examination,  he  knew  to 
be  his.    These  goods  he  now  identified* 

Margaret  McDonald  proved  the  fact  of  a  house  having 
been  hired  by  the  prisoners  from  her  in  Skinn^r^s  Close, 
to  which  the  whole  three  occasionally  resorted;  and  in 
particular  she  remembered  of  seeing  the  whole  of  the  pri- 
soners together  in  the  house,  and  a  quantity  of  goods  ly- 
ing on  the  floor  of  a  closet  adjoining  to  the  room.  The 
access  to  the  house  was  by  a  passage  which  led  to  that  of 
other  families. 

Am  Thimip  broker.  College  Wynd,  stated.  That  on 
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1809.  A  Fadxy  eveaing  in  NoTember  last,  in  the  SacrameiA 
week,  Andreiv  Stewart,  one  of  the  prisoners,  came  and 
.offered,  her  cloth  for  sAle,  which  he  jsaid  was  lying  in  a 
(house  at  some  distance.  She  accordingly  accompanied 
him  to  a  house  in  Bladkfriar'!s  wind,  where  she  found  afi 
.the  prisoners  together,  with  M^Intyre^s  wife  and  a  young 
child.  She  was  then  told  by  Robert  Stewart,  that  the 
xloth  which  he  said  they  had  taken  irom  the  calender* 
•hoiise  belonging  to  Mr  More,  was  in  an  adjoining  apart- 
•.ment  The  next  day,  betwixt  three  and  four  in  the  aft^- 
noon,  having  previously  told  Mr  Ramsay,  the  slater,  of 
her  intention,  she  went  to  M*Intyre*s  house,  where  she 
found  Robert  Stewart,  who  again  asked,  if  she  ^ould  buy 
8  web  of  cloth ;  M^Intyre  and  Andrew  Stewart  then  pro- 
ceeded with  her  to  the  house  in  JBlackfriar^s  Wynd,  where 
she  saw  white  calicos  and  printed  furniture  lying  in  s 
heap  on  the  grotuid.  M^Intyre  informed  her,  that  they 
were  divided  in  three  shares,  and  having  selected  one 
piece  from  his  own  share,  he  sold  it  to  her  for  thirtees 
shillings,  which  she  paid  to  him.  This  piece  she  noir 
identified.  While  in  this  room,  one  of  the  prisoners  com- 
plained of  a  pieee  of  the  goods  having  been  taken  awsy, 
for  which  reason,  he  said  Robert  Stewart  ought  not  to  be 
again  entrusted  with  the  key.  She  also  heard  M'Intyre 
say,  that  the  goods  were  first  in  his  house,  and  express 
great  terror  until  they  were  removed. 

Janet  Christte's  evidence  related  to  an  application  which 
had  been  made  to  her  by  Robert  Stewart,  to  get  some  of 
the  cloth  made  into  shirts.  Her  daughter  having  under- 
taken to  do  this,  was  furnished  with  a  piece  of  dott, 
measuring  21  yards^  which  yras  cut ;  but  before  it  touM 


t 

lie  made  Ifltor^hnrts,  it  wm^hj  A^itt  cff  ArifKiMdd  C^rifp* 
beliy  id#ii*officer«  takefi  to  the  CobtMiUChAmMr.     This 

'  ArehiJMd  Caikpbell^  towiMiffieer^  stoled,  ThAt  iHISdM^ 
ipatMce  c4  irtfermaftioA  of  the  houdebf^ldii^^  Mlfiifl^ 
dtsecrreiy  of  flite  gf»od9  in  ebe  lioiM^  in  JNaeki>i^r*ifiWyta,* 
ht  went  tliKiiei*  atieoiiipanied  by  tw6  c0nttftM4,  and 
sctfled  a  lafgie  ()u«ii«tHj  of  gM4s,^  tn^hidl  h^UtdiuMtaldy 
9€tit '  to  the  Couticfl-Ciidmfaeh  He  then  pUkMiteikd'  to 
M^Intyfe's  bouse,  #bere  fa^  afipreKeiided  tbe  Wo*-  9C^*«r^ 
arts,  and  not  suspecting  M^Intyre,  he  dispatched  bftb  fot 
the  guard,  but,  on  his  return,  he  judged  it  propisr  to  ap- 
preKertd  him  al^.  The  goods  tt^ni  made  up  irilb  scal- 
ed piEHTCeb  at'the  C<)uneil*€hdittber.  i 

Finky'  CoM^ff  «orr61lof at^  the  M^m^  of  tteyMN 
eedhig  wifn^ss.  '  ♦  »  «' 


f    r 


Jdme^  Htk^  out  at  the  ibnh^fBeetBf  smfed^-lliiAiotf 
searehhig  M'liitytt's  b<^tse;  h^  foiind  a  fela«]r  ttfOtr^ 
frhich  he  -ttOW  identified. 


John  McLean  stated,  his  having  lodged  with  a  James 
iif  oi«,  who  received  a  tniifk  with  doth^si  ^bldi- wtMbent, 
in  hatf rest  litfst^  to  Mi"  PetefMim^e^^^  Where  Itt  w^ked. 
He  saw  James  More  weating  a  Uack  eOat,  wbiil^'  h^  a£> 
teftv'ftfds'Saw  Iti  th^ '  Cotindl'Chacnber  ;'-i-Md  M  being 
iShewn  a  black  t6ftt  iti  Coufrf,  he^  sWi^ie  that  M  wits  Hie 
same.  >         •  • 

^  The  prisoners'"  declarations  were  th^tt  raid.^Ia  t&eit 

/ 


/ 
I 
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1M0I  fifflt  declarations,  the  two  Stewarta  denied  the  least  know- 
l^ge  of.  the  circumstances  proved  bj  the  endence;  but 
in  their  second  declarations,  they  ooiifessed,  that,  afker 
concerting  the  housebreaking,  thej  had  forced  open  the 
shutter  of  one  of  the  windows  of  Mr  Morels  warehouse, 
wd  afterwards  opened  a  back-door,  through  which  thejr 
hid  eMcied  off  the  goods.  They  deposited  them  in  M<Ib- 
^yre^s  house,  who  came  out  of  bed  to  reqeire  them,  and 
afterwards  returnfMi  with  diem  to  the  warehouse,  andcsr- 
fied  off  an  additional  quantity,  which  was  lodged  in  the 
house  in  BJackfriar's  Wynd,  by  the  wiyes  of  two  of  the 
prisoners. 

.  'Wlntfret  in  both  his  dedarations,,  d^iied  the  ksit 
share  in  the  crime ;  asserting  that  he  was  quite  intozicst- 
ed  during  the  night  on  which  it  was  said  to  have  been 
comraUed,  and  did  not  Recollect  whether  he  left  his  house 
with'  the  Stewarts  or  not )  but  he  confessed  having  seen 
several  bundles  of  white  goods  laid  down  upon  the  floor 
of  his  house  that  night,  as  to  which  he  asked  the  Stewsrts 
where  thqr  had  got  them ;  and  on  their  stating  that  they 
had  taken  them,  from  Morels,  he  answered^  that  he  feared 
it  would  be  a  bad  job  for  them« 

These  deiflerations  were  authentiGated  in  the  usosl 
manner ;  and  thus  closed  the  evidence  for  the  prosecu- 
tion* The  pnsoner5  M^Intyre,  adduced  one  witness  to 
character,  and  produced  a  certificate  of  his  good  behan- 
our,  while  a  fifer  in  the  1st  regiment  >of  Boyal  Edin* 
burgh  Volunteers. 

.  The  Loan  Adyocau  then  addressed  the  Jury  for  the 
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ICitnrn^  and  Mr  Jamm  MoxcRSivr  oa  the  part  of  the   1809. 

In  addressing  the  Juiy,  to  the  prisoners,  Mr  Moncreiif 
'Urged  a  defence  in  law,  arising  from  the  mode  in  which 
the  crime  was  charged  in  the  indictment.    The  minor 
proposition  stated,  that  the  prisoners  were  *  goilty  aelor«, 
.^  or  ari  and  forty   of  the  crime  of  theft,  aggravated  bj 
Jiousebreahing ;  and  then  proceeded  to  detail  the  whote 
circumstances  nnder  which  the  crime  was  said-  to  be  com- 
mitted, after  which  followed  the  general  clause,  purport- 
ing that  ^  at  least  time  and  place  foresaid,^  the  woritshop 
4>r  warehouse  in  question  was  feloniousljr  broken  info^ 
.from  ivhich  the  goods  enumerated  were  stolen ;  and  that 
the  prisoners  *  iscr^  gai%  o^tAt  $aid  crimt  aggravated  0$ 
afvrtsmd! 

Accordbg  to  the  former  practice  of  6ur  Ckimltfal  law, 
.the  prosecutor  was  in  the  use  of  libelling  the  matter  of 
his  accusation  much  at  large,  with  a  full  detail  of  the  pn^ 
soner'^s  concern  in  the  storj,  and  of.  the  circumstances 
;whiclft  seemed  to  inVolVe  him  in  guilt.    The  suc^es^  of 
the  chajrge  depended  upon  his  establishing  this  series  df 
particulars ;  for  if  the  proof  ended  in  a  different  train  of 
facts,  however  conclusive  of  the  prisoner's  gttilt^  or  sh^- 
ied  him  to  have  a  different,  though  equally  crlmirial  con- 
nection with  the  subject  of  the  charge,  the  libel  was  not 
'estdbli^ed ;  and  the  jury  had  no  aliertaatfve  but  to  retard 
a  verdict  in  the  prisonerV  favour. 

To  correct  this  eVll  ttie  act  1592  c.  153  w^  passed, 
3rhich  provided^  that  in  all  eriminal-  libelt  it  shaU  be  H 


.1809.  relevant  charge,  Chat  the  prigdnem  are  art  and  part  ofttt 
crimes  libelled ;  and  from  the  date  of  this  act  it  became 
customa^  for  the  public  prosecutor,  after  detailing  the 
whole  matter  of  his  accutatkm  in  the  minor  proposition 
AS  fiurmerly,  to  add  such  a  general  clause  as  the  one  in  the 
•aboYC  indictment,  beginning  with  *  at  least  time  and  plaee 
^9resaid,^  the  prisoners  were  guilty  acCors,  or  art  and 
part ;  which  cause  alone  enable  him  to  pimre  his  diarge 
by  presumptive  evidence,  or  by  some  other  train  <rf  cir- 
cumstances than  the  one  related  in  the  libel. 

To  this  clause,,  in  ihe  present  ease,  howerer,  it  was 
jobjected,  that  it  did  not  chaif^e  the  prisoners  as  guilty 
.actors,  or  art  and  part,— *«  charge  indispensible  to  the 
fidmission  of  indirect  proof,-*-4>ut  simply  accused  them 
of,*  the  said  crime,  aggravated  as  aforesaid  ;^  that  is,  theft 
aggravated  by  housebreaking,  without  saying  a  word  of 
^e  diarge  of  art  And  part,  the  very  condition  on  which 
the  prosecutor  was  entitled  to  die  aid  of  presumptive  eri- 
4ence. 

r 

The  pleadings  being  oonduded,  the  Lonn  Josnci 
]CuBaE  addressed  the  Jury  at.  follows : 

•UTTI^MBir   P9  TBS   JUT* 

This  is  a  fase  in  which  I  shall  detain  you  v^  shortly, 
and  shall  confine  myself  to  those  points  of  law  whidi  have 
been  insisted  in  by  the  counsel  for  the  prKBoners.  The 
crime  of  which  these  men  are  accused  is  the  crime  of 
theft,  aggravated  by  housebreaking ;  which,  by  the  btw 
of  this  country,  infers  o^pitd^  punishment  Thqr  sie 
/(barfed  with  this  crkne  in  the  foUowing  manner:  *  Yfll 


won  HOIWBBUI^VIIIQ  ANB  TMEWt^  ItS 

!*^  true  it  is  and  of  Yerity,  thai  you  the  said  John  M<Intyre^    1809. 

*  Andrew  Stewart,  and  Robert  Stewart,  are  all  and  each 
<  of  jou,  or  one  or  other  of  jou,  guilty  actora,  or  «rt 

*  and  part,  of  the  said  crime,  aggravated  as  afturesaid** 
That  is  the  charge ;  not  that  they  are  guilty  merely  of 
the  crime  in  general,  and  in  the  specific  manner  detailed 
]n  the  indictment,  but  that  they  are  guilty  actors,  or  art 
and  part  That  is  the  charge ;  and  it  is  the  charge  re« 
quired  by  the  act  of  Parliament  which  has  been  alluded 
to.  That  act  was  introduced,  in  order  to  guard  against 
what  had  he&i  found  to  be  an  evil  in  the  old  practice  of 
Rawing  indictments,  which  were  much  more  detailed  for^ 
Rierty  than  they  are  now. 

It  was  held,  that  if  the  public  prosecutor  did  not  sue* 
ceed  in  proving  the  whole  train  of  circumstances  stated  in 
the  indictment,  the  jury  could  not  convict  the  prisoners* 
This  was  felt  to  be  a  great  evil,  since,  in  a  long  and  ml* 
Bute  statement,  it  was  very  often  found,  that  a  few  parti-^ 
culars  were  not  reached  by  the  evidence ;  and  therefora 
the  act  was  passed,  which  declared  it  sufficient  for  tha 
public  prosecutor  to  set  forth  in  his  indictment,  that  the 
pannels  were  guilty  actors^  or  art  and  part ;  not  tymg 
himself  down  to  prove  the  whole  specific  detail  of  the 
facts,  but  simply  that  the  pannels  were  special  actors  of 
the  crime,  or  art  and  part ;  that  is,  accessory  to  it  by  par-* 
tjcipating  in  it,  or  giving  assistance  either  before  or  after, 
the  commission.  But  there  is  nothing  in  the  act  which 
says  in-  what  part  of  the  indictment  this  charge  shall  be 
brought  forward.  It  is  usual  indeed  to  state  it  in  that* 
part  of  the  indictment  mentioned  by  the  prisoners'  counsel « • 
kulb  if  not  (tated  in  .the  first  part,  it  must  come  in  the  last. 


M  tUE  TRIAt  or  JOBN  ftl^lKTYRB  Ainor  OlftafeRS^ 

1809.  part,—- {n  the  clause  beginning  with  '  at  least.**  But  if  it 
be  stated  in  the  first  part  of  the  indictment  as  accompanj- 
ing  the  direct  charge,  it  iji  unnecessary  to  repeat  it  in  the 
latter  part.  They  are  charged  in  direct  terms  with  the 
crime  of  theft,  aggravated  by  housebreaking ;  and,  there- 
fore, I  hold  that  there  cannot  be  the  least  doubt,  that  iiii 
contains  a  relevant  charge  of  being  the  actual  perpetraton, 
or  guilty  actors,  or  art  and  part. 

I 

I  shall  BOW  state  a  few  observations  upon  what  it  is  id 
law  that  constitutes  a  charge  of  art  and  part,  and  on  the 
degree  and  kind  of  evidence  on  which  juries  are  entitled 
to  find  a  verdict  of  guilty  as  actors,  or  art  and  part  of  any 
prime ;  and  I  shall  begin  with  the  last. 

From  the  nature  of  crimes  of  this  sort,  and  the  secrecy 
with  whiph  they  are  generally  committed,  it  is  almost  im- 
possible to  have  direct  evidence  of  the  fact.  It  is  only 
from  collateral  circumstances  ;  from  the  pannePs  beings' 
seen  near  the  place ;  apprehended  in  a  particular  situation 
afterwards ;  from  having  the  goods  found  in  his  posses- 
sion, and  from  combining  all  these  facts  together,  that 
the  inference  arises  of  his  being  a  guilty  actor,  or  art  and 
pait.  Even  in  the  crime  which,  of  all  others,  admits 
most  of  dbect  evidence,  a  robbery  against  the  person, 
where  he  who  is  robbed  can  generally  swear  to  the  assail- 
«it,  we  have  yet,  in  some  instances,  found  it  impossible  tO' 
identify  the  robber,  although,  from  otiier  circumstances,' 
no  doubt  remained  that  he  was  the  man.  He  may  hare 
disguised  himself;  the  man,  from  being  instantaneously 
knocked  doirn,  may  have  become  insensible ;  and  yet  ia' 
such  cases,  upon  presumptive  evidence^  the  prisoner  ha» 


volt  aiHTifKaftfeAKiiia  Aim  'tntn*  8f  ^ 

teVB  found  actnallj  guilty.    StiU  more  must  this  be  the^  1809. ' 
case  in  the  crime  of  housebreaking;  for  unless  the  prboii* 
€r  be  caught  in  the  act,  or  impeached  by  his  accomplices, 
his  guilt  can  only  be  inferred  from  circumstances.    Bbt 
where  it  has  been  prored  that  a  house  has  been  broken^ 
as  is  clearly  established  in  the  present  case,  with  respect  to  * 
the  shop  of  Mr  More ;  where  you  find  persons  apprdiended 
and  accused  in  suspicious  drcumstances ;  where  you  see 
them  hiring  rooms  not  for  the  purpose  of  habitation,  and 
those  rooms  containing  concealments,  in  which  the  goods 
are  actually  discorered ;  these  are  the  collateral  drcum*' 
•tances  from  which  alone  the  crime  can  be  made  out* 

I  shall  now  make  a  few  observations  upon  what  eonsti* 
tutes  the  crime  of  art  and  part  of  housebreaking,  as  dis- 
tinguished from  the  crime  of  reset  of  theft.  No  doubt  it 
38  possible  that,  in  the  present  case,  M<Intyre  may  have 
been  guilty  of  receiving  the  goods,  knowing  them  to^ 
be  stolen,  and  yet  not  guilty  of  the  charge  of  art  and 
part  of  the  theft ;  and  if  that  be  the  case,  he  must  be  ac« 
quitted.  The  only  charge  against  him  is  theft,  aggravate 
ed  by  housebreaking,  actor,  or  art  and  part. 

Now,  supposing  M^Intyre  not  present  with  the  Stew«i 
arts  at  the  shop,  where  is  the  difference  between  his  po§^ 
eession  of  the  goods,  knowing  them  to  be  stolen,  and  tht 
charge  of  guilty  as  art  and  part  ?  The  distinction  lierf 
here ;  that  a  person  only  guilty  of  receinng  the  goods 
knowing  them  to  be  stolen,  can  hare  no  participation  in 
the  actual  crime,  which  must  have  been  committed  by 
the  actors  without  his  knowledge.  Their  guilt  must  ba 
complete  before  bis  can  begin.    They  steal  the  goods.;  hf 


S|:*  THE  TIK4Sr  pf  #^N  ^Ullr¥^%  Mtf^  nW^^^f 

1M)9«    TpffEfiv^  thfiy,  kBosFiQg  t^BOi  to  jbe  stolen  ;m4  that  is  4^ 
Hjni  eoBB^ction  e^t^  with  the  crime  or  Urn  goodi. 

'  On  tbe  pttor  bmdt  ji*  a  p^ r$oa  is  pri? j  ta  the  crioMy  or 
i^riD  tht  kiMmledg^  tb^t  i^  is  tp  be  conmniUe^y  «Nr  ba* 
oonf«rte4  th^  ^Aiunissicm  of  it ;  if  h^  8tftnd«  by  to  give 
othlirs  499i8tiiiKW>  pr  to  ir^m  th^m  of  daager,  or  remaiiw 
at  hpone  to  receive  th^  gppd^^  all  thi»  aiDounts  to  the 
guilt  pf  $n  Aeise^sory»  or  ait  and  pfirt  of  the  theft,  or  tbe 
bottiebreakiDg)  beoausp  b#  ia  a  participator  in  the  concoo- 
tion  of  the  mme,  and  9Y<¥n  ip  the  cooimUaoo  of  it,     A. 
person  •taodiog  guard  while  the  crime  is  committed  by 
others,  giving  them  notice  to  escape,  having  the  goods 
htoded  ^yiir  tp  him,  or  interfering  with  them  in  any  way^ 
durfactly  pr  indif^tly»  is  guilty  pf  tbe  eharge  of  art  and  part« 
!{i(p.w:..w)iat  js  the  ea^^  of  M^Intyre?    He  sbarf»  in  the 
erim^  as  it  goes  ai^wg;.  he  is  takiiig  part  Y^ith  the  criminals, 
and  reo^ving  a  portion  of  the  goods ;  not  by  purchase-^ 
not  in  a  friendly  nwip^r  to  ponceal  the  th^ft,  but  as  one 
thief  receives  his  sbpre  pf  t^e  epmmon  booty.    A  man  i^ 
guilty  ^art^nd  part  of  hpugebreakiog,  eyen  though  he  di4 
not  enter  the  tlQUse  himself.    I  am  sure  if  e  must  all  know 
cases  of  this  sort.  '  I  remember  one  in  which  I  was  veij 
kariy  coUpsel  for  two  people  of  the  name  of  Gordon,  as  to 
one  of  whom  the  only  evidence  was,  that  he  stood  at  a 
^ladonr  seeing  tb^  other  break  ipto  ^  house,  and  aiding 
hftoi  with  bU  pre9p9ce  f  from  which  alone  his  guilt  wa? 
inferlied^,-  .Can  there  be  any  doubt,  indpedt  that  where  the 
accessWi^  €o  a  robbery  comstitutes  a  per^pn  guilty,  art 
and  part%  a  person  is  so  who  receives  a  share  of  the  cons^ 
mon  bodty  P.  4Pd  m$dto  myus^  if  it  be  true  that  he  was 
privy  to  the  original  cpntrivance  of  the  crime^  or  after* 


w^rdff  assisted  tbe  tjUeves  to  dispose  of  the  reomtildQr  ff  I809L 
tbe  goods.  .  One  man  breaks  open  and  enters  a  house ; 
another,  taking  advantage  of  bis  forcible  entry,  goes  ia 
ajso  and  carrier  off  goojf8-*>-tbere  can  be  no  doubb  that 
they  are  both  equally  guilty  of  the  housebreaking.  If 
one  man  koooks  another  down  while  a  third  stands  by^ 
and  pii^s  bis  pockety  it  may  jwt  as  well  be  argued,  that 
he  is  not  guilty  of  the  robbery. 

With  regard  to  the  eyidence  of  the  fact  of  the  houae^ 
Jbreaking,  there  is  no  doubt  of  More's  shop  having  faaen 
broken  into ;  no  doobt  that  the  goods  were  stolen,  sinc^ 
they  have  been  identified  in  a  more  complete  manner  than 
I-  ever  knew,  by  means  of  the  shop  marks  of  Messrs 
Gilchrist  and  Sommerville.  It  is  proved  that  goodi 
corr^ponding  in  quantity,  and  bearing  these  private 
marks,  ^were  brought  to  Mr  More,  and  that  he  saw 
them  with  these  jiriyate  marks.  It  is  proved  that  the 
goods  were  missing ;  that  other  goods  of  the  identical 
quality  were  found  in  a  room  previously  hired  by  Ati** 
drew  Stewart ;  that  they  were  tak^n  iiHo  the  Couneil 
Chamber,  sealed  up,  and  never  opened  until  they  were 
brought  into  your  presence. 

r 

As  to  the  difie^ent  degrees  of  aocession,  if  there  be  an j 
difference  among  the  prisoners,  it  clearly  iqipears,  that  a 
room  was  hired -by  Andrew  Stewsdrt  for  a  fictitious  pui^ 
pose,  which  it  dqes  not  appear  that  he  ever  inhabited.  1% 
was  hired,  lipwever,  with  the  knowledge  and  pvivity  of 
all  the  other  prisoners ;  for  they  were  all  in  the  house, 
although  ihej  neither  slept  nor  ate  in  it,  nor  could  hnve 
»ny  rational  purpose  in  being  in  such  a  place,  fartlH^^ 


1809.  than  that  thej  meant  to  use  it  as  a  place  of  deposit  fin' 
stolen  goods.  Yoo  hare  clear  ^  evidence  of  Andrenr 
Stewart  coming  to  Mrs  Thom,  telling  her  diat  he  had 
goods  to  sell,  and  giving  her  direetioits  where  to  come 
to  look  at  them.  She  then  goes  to  look  at  them^ 
where  she  finds  all  the  three  panneb  in  the  house; 
but  it  is  probable  that  tbej  wished  to  know  a  little  more 
about  her  before  thej  shewed  her  the  goods,  for  that 
night  no  goods  were  bought.  She  makes  no  objection, 
however,  to  purchase  them ;  from  which  thejr  oonclade 
that  she  is  a  broker  of  the  description  they  want.  Next 
day  she  goes  back  and  finds  all  the  three  paanels,  and  is 
shewn  the  goods  divided  into  three  parcels  or  shares. 
None  of  them  is  stated  to  be  the  thief,  no  distinction  is 
made  as  to  the  receiver ;  all  the  fruits  of  the  crime  are 
shared  in  one  bootj.  She  is  asked  by  M*Intjre  if  she 
would  buy  part  of  his  share ;  and  he  sold  her  one  pieee 
out  of  the  parcel.  Thus,  then,  are  all  the  three  equaUy 
concerned,  collected  dnto  this  room,  all  sharing  in  the 
plunder,  each  claiming  his  own  share,  and  even  acting 
upon  Us  share ;  and  yen  have  seen  them  widi  the  cha- 
racteristic iniquity  generally  found  among  thieves,  accus- 
ing each  other  of  stealing  from  their  shares.  Thus  yo« 
have  Andrew  Stewart  charging  his  brother  with  carrying 
•flPone  of  the  pieces,  and  declaring. to  M*Intyre  that  for 
that  reason  he  would  no  longer  entrust  him  with  the  key. 
Afterwards  you  see  Robert  Stewart  deliver  one  of  the 
pieces  to  the  woman  Christie  to  be  cut  into  shirts ;  upott 
one  of  which  is  found  Mr  Sonmierville^s  private  mark. 

•'   With  regard  to  Andrew  Stewart,  it  is  not  necessary  to 
connect  him  with  any  particular  part.     He  is  connected 


^Mh  die  whole  transactioo.  He  hires  tbe  room ;  it  is  his  1809.- 
room  in  wlricfa  they  are  fiMind,  hired  tot  the  fictitious 
purposeof  a  habitation  for  his  wife*  I  thiak  if  the  case 
had  stopped  here,  Ib^e  would  hare  been  retf  little  doubt  { 
butt  taken  with  the  prisoners^  declarations,  it  is  as  okar  » 
case  as  ever  came  before  tl^e  Court.  As  to  the  Stewarts 
there  is  no  doubt  ;-T-whateT^  doubts  might  have  arisen 
upon  the  evidence  of  Mrs  Thom^  or  Cliristie,  are  all  done 
away  by  their  own  confessions ;  declaring  t6  you,  in  the 
clearest  tmns,  the  mode,  the  timje,  and  the  manner  in 
:ivhich  the  crime  was  committed. 

In  considering  these  declarations,  you  will  take  it  along 
with  you,  that  the  declaration  of  one  prisoner  cannot  be 
evidence  against  another,  or  against  any  one  but  himselfl 
Therefore  you  are  pot  to  look  to  the  confessions  of  the  Stew* 
arts  for  evidence  against  M'Intyre.  He  rests  upon  his  own 
deciaration,  where  he  denies  any  accession  to  the  commit* 
aion  of  the  crime.  He  denies  that  he  got  his  share  of  the 
booty,  although  indeed  he  says  that  he  got  some  of  it  as  a 
present;  his  only  excuse  being  that  he  was  drunk.  I 
cannot  say  th&t  you  are  to  take  his  confession  as  evidence 
against  him ;  but,  lis  it  is  at  least  one  of  a  very  suspicious 
kind,  it  rather  appears,  looking  at  the  direct  and  positive 
testimony  of  Mrs  Thorn,  that  tBe  distinction  betwixt  him 
and  the  other  prisoners  is  only  nominal;  and  that  to 
any  plain  man  the  evidence  against  M^Intyre  is  as  strong 
as  against  the  Stewarts. 

The  Jury  then  returned  their  verdict,  finding  all  the 
pannels  Guilty,  who  immediately  received  sentence  of 
death. 


ft 

1609. 


mm  TAUk  or  J««ir  m^ortkb  a»»  o«s«Ba^  &d ' 
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priAoner8**Jftiiie8  Monareiff  and  Robert  BfU€e»  Eaqn.; 
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THE  CASE 


•* 


HIS  MAJESTY'S  ADVOCATE, 


A«Anr*t 


JAMES  HANNAH. 


PRXSJSNT, 
LoM»8  JUSTICE  CLERK  (Hopb.) 

CRAIG,  MEADOWBAKK* 

▲BMADALB,  C0LLEN. 

On  the  8d  May  1809,  James  Hannah  was  brought  to  1809. 
trial  before  the  Circuit  Court  of  Justiciary  at  Glasgow, 
for  the  crime  of  robbery,  aggrarated  by  his  being  habit 
and  repute  a  thief,  and  under  sentence  of  banishment  from 
the  city  and  liberties  of  Glasgow.  He  pleaded  Not  Guilty^ 
and  was  defended  by  counsel.  The  trial  then  proceeded, 
without  any  objection.  In  particular,  a  Ju)y  was  ap- 
pointed, who  took  their  places  in  the  jury  box,  heard  all 
the  eyideoce^  were  addressed  by  the  counsel  for  the  prose* 
CBlion  «nd  for  the  prisoner,  and  charged  by  the  Judge. 
usaal  appotatmmt  of  the  Court  was  then  made,  vt^ 


M  VtUK  CAME  OF  HIS  ^J^EWtr^S  ADTOCATE^ 


1809.  dainiDg  them  to  enclose,  and  return  their  verdict  on  the  fo(* 
lowing  dsLjf  when  they  accordinglj  returned  into  Court  % 
Yerdict,  unanimous!  j  finding  the  pannel  guilty  of  the  erimcs 
charged.  This  verdict  was  recorded  in  the  usual  form,  witk- 
ottt  objection ;  and  next  day,  the  Court  having  proceed* 
ed  to  pass  sentence  against  the  pannel,  his  counsel  stated 
an  objection  in  arrest  of  judgment,  that  five  of  the  Juij 
had  not  been  sworn,  which  he  offered  to  prove  by  the 
oaths  of  four  of  them  then  present  l  aad,  cOttaequeatlj, 
that  the  verdict  was  not  good  as  a  ground  of  sentence. 
To  thb  the  Depute  Advoaate  answered.  That  the  record 
of  Court  bore  that  the  assize  were  all  solemnly  SW01115 
and  could  not  be  contradicted  by  the  testimony  of  the  in- 
dividuals of  assise.  The  Judges  present  appointed  four 
of  the  jurymen  who  were  in  Court  to  a|^>ear,  and  give 
their  testimony  upon  the  fact.  Four  of  the  jurymen  were 
accordingly' examined,  and  concurred  instating,  thattbqr 
had  not  been  sworn  upon  the  triaL 

The  Court  then  certified  the  ease  to  the  High  Court  of 
Justiciary,  who,  after  hearing  counsel,  appointed  the  esse 
to  be  stated  in  written  informatioim,  which  having  beet 
accordingly  prepared,  were  this  day  advised  by  theii 
Lordships. 

LORD  CRAIG 

Observed,  that  the  whole  proceedings  of  the  Ciftait 
Court  were  clear,  and  had  passed  without  cfaaileDge; 
but  that  when  the  Court  were  about  to  prooouact 
sentence  upon  an  unanimous  verdict,  the  objection  mf 
made  that  five  of  the  Jury  had  .not  been  srrQOu  'O^ 


Court  then  enquired  into  tiie  fact  bj  ezamimng^four  1800. 
df  the  juiynien,  not  with,  the  most  distant  idea  of  giving 
my  opinion  that  radi  i»^oof  could  be:  admitted  to  contra- 
diet  the  record,  but  simply  that  the  fiu;t  might  not  stand 
upon  the  mere  assertion  of  the  prisoners^  counsel.  The 
question,  whether  parole  proof  could  be  received  in  op- 
position to  the  record,  his  Lordship  thought  was  not 
without  difficulty,  though  he  was  inclined  to  be  of  opi- 
nion, that  such  proof  could  not  be  legally  admitted,  since, 
if  the  record  were  to  be  thus  redargued,  the  whole  of  our 
criminal  forms  of  proceeding  must  be  subject  to  the  great* 
cs|  delay,  uncertainty  and  confusion.  What  evidence  Is 
there  that  there  was  a  trial  at  all,  or  an  interlocutor  of 
velevancy,  or  a  verdict^  but  this  record?  Suppose  the 
public  prosecutor  were  to  say,  what  it  is  not  likely 
lie  will  say,  but  what  he  certainly  may  say;  that  no 
.Jury  had  been  sworn;  the  answer  would  be  a  sim- 
ple aj^peal  to  the  record,  which  is  written  down  in 
presence  of  all  the  parties.  Corrections  or  interlinai- 
tions  may  no  doubt  be  necessary,  from  the  record  being 
completed  at  the  time ;  but  where  none  such  appear,  it 
must  be  supported.  His  Lordship  was  farther  of  opinion 
that  the  objection  came  too  late,  since  it  ought  to  have 
been  stated  when  the  jury  were  impannelled ;  upon  which, 
ground  alone  his  Lordship  thought  it  ought  to  be  repell- 
ed. 

LORD  ABMADALE. 

After  giving  the  fullest  attention  to  this  case,  I  am 
clearly  of  the  opinion  that  has  been  delivered.  I  consider 
this  ail  a  very  important  question^  and  I  shovUd  dread  the 


1809.  cwii^queficte)  if  such  u  olg^tioii  wtoe  sustaincdi  Thi 
firftt  Question  before  lis  ^  Whethar  tlmrt  ia  oottireeQid? 
I  am  of  opinion  tb)it  Ihere  is  a  retold.  It  b  Mil  a  men 
stroll-book^  as  it  has  been  citHed)  with  the  H^w  of  iindB^ 
Tmlufng  its  aathoritj.  X  do  not  Hke  innovatbns  opsn 
names.  It  is  the  mihute-boolc  of  Courts  where  all  tk 
fimceedingft  are  entered,  as  they  take  place.  There  ii 
therefoi^  a  record,  formal  and  regnhtf^  snofa  as  the  oneia 
Dse.  It  is  no  objecticm  to  tfais)  or  to  aaj  record,  that  there 
may  be  alterations,  or  ev'cn  eKteptlonaUe  entries  in  it» 
Tbe  law  does  not  on  that  acoiMUit  destroy  ita  anthori^; 
an  the  contrary,  the  conseifaence  is  the  pntiiriuBent  of  the 
clerk  ;  but  faith  must,  nttrerthelesB,  be  giTen  to  what  is. 
entered  upon  the  record.  In  thajt  of  this  Courti  altcrv 
tions  tnAy  naturally  happen  in  the  coorsa  of  bnsiMsi ; 
mistakes  may  be  committed  in  many  things ;  and  nkhy  not 
a  correction  be  made  upon  minutes  taken  down  recoitiy? 
The  tdiole  proceedings  go  on  under  the  laspection  of  the 
Judge  and  the  parties ;  the  clerk  at  the  same  time  writst 
the  record ;  and  I  apprehend  it  to  be  clear,  that  whatever 
errors  are  thus  committed,  may  be  corrected  in  the  face 
of  the  Court.  This  is  not,  in  the  smallest  degree,  de* 
structire  of  the  authority  of  the  record,  but  rather  teodU 
to  strengthen  it 

There  being,  then,  a  record,  let  us  consider  what  faith 
is  due  to  it.  I  am  of  opinion  that  the  greatest  faith 
is  due  to  it.  After  the  proceedings  of  Court  hare  been 
regularly  entefed  as  they  occurred — ^taken  down  by  the 
dcrk  in  the  presence  of  all  parties,  without  efaalleage  or 
observation — I  say  the  record  cannot  be  traversed.  Th^ 
greatest  faith  is  due  to  it^  especially  in  matters  of  form/ 
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This  is  the  veiy  ine  of  the  proceedings,  and  of  the  ef«   1809. 
fed  which  is  given  to  forms,  that  the  acts  of  the  Court 
may  not  rest  aHogetber  upon  the  testimony  of  the  Judges^ 
who,  but  for  the  record,  woidd  be  forced  to  observe  and 
Correct  the  proceedings  themselves.    When  we  look  into 
the  great  authorities  of  our  law,  Lord  Stair  and  Bankton, 
we  find  it  explieitlj  laid  down,  that,  in  a  matter  of  this 
nature,  jou  are  not  entitled  to  gainsay  the  record.     It 
must  be  taken  as  true.    In  points  that  have  passed  with* 
out  ehallenge,  which  neither  the  Judge  nor  the  counsel 
have  noticed,  the  record  must  be  evidence,  not  to  be  im- 
peached by  any  other  Evidence  whatever.   Alterations  may 
no  doubt  be  made  at  the  time,  in  matters  passing  under 
the  eye  of  the  Judge,  the  parties,  and  the  public ;  but, 
after  the  proceedings  are  closed,  to  contradict  the  record 
would  be  attended  with  the  highest  danger.    May  not  th^ 
public  prosecutor,  in  any  case,  allege  that  the  Jury  has 
not  been  sworn,  or  that  the  witnesses  have  not  been  ex-^ 
amined  ?     In  shorty  the  objection^  if  sustained,  must  lead 
to  consequences  that  would  subvert  the  whole  of  our  ji»- 
dicial  proceedings.    Therefore,  after  giving  the  greatest 
attention  to  this  case,  it  appears  to  m^,  that  as  the  doc^ 
trine  of  the  prisoner  would  be  attended  with  the  most 
dangerous  effects,  so^  neither  by  the  law  of  this,  nor  of^ 
any  other  country  which  has  a  record,  can  the  Court  al- 
low it  to  be  traversed. 

tOHD  MEADOWBANK. 

l^his  is  a  case  of  vast  consequence  to  the  law  bf  Scot- 
land. In  every  civilised  country  there  must  be  ii  writtett 
record  of  the  transactions  and  aets  of  Court.     I  considei' 
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1809.  the  record  iti  this  country  as  onfe  dt  the  prindpal  guards 
of  the  frdedom  of  the  subject.  The  proceedings  of  Cuiirt 
are  there  entered  and  perfected^  in  the  most  solemn  man* 
ner,  underwits  immediate  tontrol^  forming,  at  the  same  time, 
a  salutary  check  upon  the  Judges,  which  is  felt  by  erery  man 
that  has  any  feeling  at  all,  in  fulfilling  their  bi|[h  and  impor* 
tant  functions.  The  jurymen  and  clerk  perform  their  officei 
under  the  sanction  of  an  oath,  and  the  Judges  act  under  the 
control  of  the  counsel  and  partidis  on  both  sideSi  Nothing 
appears  to  me  of  more  adibirablel  policy,  than  that  eveiy 
thing  is  thus  done  openly  in  the  face  of  the  public ;  and  it 
is  of  the  highest  consequence  that  this  sort  of  control 
should  be  powerful.  The  present  objection,  I  conceive^ 
would  go  materially  to  affect  that  cdntrol ;  for,  if  weR 
founded^  it  perverts^  it  totally  changes  the  functions  of 
counsel  for  the  prosecution,  as  well  as  for  the  pannel. 
Instead  of  forming  one  united  check  upon  the  whole  ra 
g€8ta  as  it  proceeds,  they  would  be  converted  into  a  sort 
of  watchmen,  looking  out  for  every  little  error  that  might 
afterwards  cast  the  proceedings.  Suppose  the  public  pro- 
secutor, in  troublesome  times,  were  to  keq>  tit  peito  an 
objection  which  would  occasion  a  new  trial,  would  it  be 
endured,  that,  after  a  verdict  of  innocence,  the  pannel 
should  be  again  forced  to  put  his  life  in  hasard  ? 

The  objection,  therefore,  I  consider  asf  from  its  owh 
nature,  an  unconstitutional  one.  It  was  brought  forward 
after  the  jury  was  dismissed.  They  were  first  allowed  to 
take  their  seats ;  every  thing  went  on ;  tne  trial  proceed'^ 
ed  as  usual  They  were  then  charged  by  the  counsel  for 
the  pannel,  knowing  that  there  was  this  objection,  which 
he  might  then  state  or  not>  as  he  thought  proper.    Is  it 
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to  be  endured,  thtft  such  an  objection  should  be  kept  back  P  1809. 
Does  nbt  this  pervert  the  very  object  which  the  constitu- 
tion has  in  view  by  the  whole  trial  ?  I  know  nothing  in 
the  country  more  respectable  JJian  the  forms  of  its  crimi^^ 
nal  law,  and  I  have  no  idea  that  they  stre  to  be  consider- 
ed  as  so  many  pegs  on  which  objections  are  to  be  hung,* 
in  order ^o  void  the  whole  proceedings  afterwards.  Ini 
some  respects,  they  are  no  doubt  defective  in  theory ;  but 
this  is  more  than  compensated  in  practice,  by  the  perfec- 
tion of  their  administration.  I  have  no  notion  of  a  light 
or  disrespectful  treatment  of  our  minutes ;  I  look  tipon 
them,  on  the  contrary^  as  highly  authoritative,  much  to 
the  honour  of  the  gentlemen  in  succession  who  have  car- 
ried them  on,  and  still  more  to  the  honour  of  that  consti<< 
tution  which  has  given  rise  to  them.  There  is  no  record 
made  up  from  adminicles  which  can  stand  in  competition 
with  the  clear  original  notes  of  the  proceedings,  which  are 
entered  under  the  eye  of  the  Judges^  and  the  control  of 
the  counsel  and  parties  on  both  sides,  subject,  at  the  same 
time,  to  constant  correction  from  any  quarter. 

Nothing  has  been  stated  that  carries  the  slightest  feel^ 
ing  to  my  mind  against  the  authority  of  these  books^ 
With  this  feeling,  I  certainly  should  have  paid  little  re«* 
gard  to  the  objection  at  the  time ;  I  believe  I  should  have 
repelled  it,  though  I  do  not  blame  the  Judges  who  certi- 
fied it  to  this  Court.  I  think  the  conduct  of  the  five  ju-^ 
rymen  highly  censurable.  I  doubt  whether  evidence  could 
be- received,  or  whether  they  cOuId  be  permitted  to  swear 
in  suam  turpitudinem.  I  do  not  observe  that  the  interlo' 
cutor  is  qualified ;  and  I  had  a  doubt  whether  you  were 
not  bound  to  presume  the  admissibility  of  these  gentlemen 
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1<809«  who  were  examiiied  by  the  Judges  ef  the  Circuit  Court 
But,  understanding  that  the  eridence  was  admitted  niere- 
Ij  to  lay  the  whole  case  before  this  Court,  I  feel  nyself 
at  Uberty^  as  there  is  a  legal  ground  of  dtsoredit,  to  gire 
fuU  efiect  to  it.  I  quite  concur  with  sfich  of  your  Lord- 
ships as  have  spoken.  I  think  it  is,  at  any  rate,  of  ihe 
last  consequence  that  such  an  objection  Aould  appear  to 
have  been  seriously  considered,  in  any  case  that  may  here^ 
after  oecur.  It  is  an  objection  to  whioh  there  is  no  end. 
It  may  go  on  ad  ii^ttvm.  Cases  may  become  compli-* 
eated,  and  then  the  jury  may  be  called  upon  to  exhibit 
their  own  record.  This  must  lead  to  endless  exannna. 
tions  and  inqtriries.  Btft  I  am  clear  that  the  record  can-* 
not  be  touched,  except  under  the  eye  of  the  Court  at  the 
time.  I  see  cases  quoted  from  the  law  of  England,  where 
t^dicts  of  jinies  hare  been  amended.  We  have  no  such 
forms,  and  we  startle  very  much  at  the  idea  of  touching 
the  verdicft  of  a  jury.  I  should  be  sorry  to  see  these 
feelings  relaxed,  or  to  bear  such  a  burden  as  would  thus 
be  placed  upon  the  Judges^ 

'  liORD  ClJLLfiN  cottcuited. 

tOAD  JUSTlCiJ  CtE&fe  (HoPK.J 

•  This^  I  ^lifik.  Is  altogether  the  most  important  cas^ 
Ihat  ever  came  before  the  Court ;  because,  I  own  I  have 
iot  myself  enlargement  of  mind^nough  to  see  aB  the 
consequences  that  must  follow  if  such  an  objection  w^re 
sustained.  I  have  not  foresight  to  lead  me  to  see  all  those 
fata^  consequences,  but  some  of  them  I  do  see  that  mus^ 
iesuH  to  th%  lives  and  liberties  of  the  people  of  this  coan-^ 
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cord  in  the  manner  that  it  is  here  sought.     I  am  of  opi- 
nion that  this  Co«rt  has  a  record,  and  that  the  minutes 
taken  down  at  the  time,  in  presence  of  the  Judges,  con* 
fititute  that  record.      With  regard  to  the  writings  or  ori* 
ginal  notes,  which  are  and  must  be  the  true  record,  tbej  are 
transcribed  fairly,  and  are  then  called  the  books  of  ad/aur' 
nmlj  which  come  afterwards  to  be  considered  as  the  record ; 
but  it  is  clear,  that  if  the  original  notes  are  not  held  to 
be  true  and  authoritative,  the  subsequent  record  vanishef 
into  nothing.    The  minutes  taken  down  at  the  time  hav^ 
always  been  held  as  the  record  by  immemorial  practice; 
and,  therefore^  tliere  can  be  no  doubt  that  such  minutes, 
taken  in  this  Court,  or  at  the  Circuit  Court,  are  the 
proper  record  of  the  Court ;  and  I  would  beseech  the 
public  to  consider,  if  it  is  not  the  record,  what  becomes 
of  all    the  judgments  of  condemnation  and  acquittal 
which  ha?e  been  pronounced.     Many—too  many  are  the 
warrants  of  execution  to  which  your  Lordships  have  been 
compelled  by  law  to  put  your  hands.     Hare  you  any 
power  to  put  your  hands  to  a  warrant  of  death  without 
regard  to  the  proceedings  before  you  P    Have  the  jury  a 
right  to  return  a  verdict  of  guilty  independent  of  the  pre- 
vious trial  ?     No.     Their  verdict  is  authorised  by  the  evi- 
dence  and  the  whole  proceedings  that  take  place.     Why 
then,  upon  what  does  the  verdict  proceed  as  appearing  in 
this  book  ?    Only  upon  the  previous  proceedings  which 
are  there  engrossed.    The  verdict  refers  back  to  the  proof 
taken ;  it  refers  to  the  interlocuter  of  relevancy ;  to  all 
plyections  that  inay  be  stated  to  the  admissibility  of  ques- 
tions or  witnesses  ;  the  proceedings  relative  to  ail  which 
f^  t^ken  down  by  the  clerk,  and  form  the  record     Th^ 
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1809.  verdict  ooiild  not  stand  one  second  if  it  were  not  bottom- 
ed  upon  it.  Certain  parts  of  the  record  are  signed  by  the 
Judge ;  certain  parts  of  it  are  signed  bj  the  pannel ;  by 
immemorial  custom  certain  parts  are  signed  bj  the  prose- 
cutor ;  and,  by  custom  equiilly  immemorial,  and  equally 
.sacred,  certain  other  parts  are  signed  by  the  clerk  alone. 
The  whole  is  taken  down  by  him.  Can  it  be  said  that 
any  one  part  is  more  sacred  than  another  ?  The  minutes 
taken  down  and  signed  by  the  clei^k,  are  equally  sacred 
«a8  the  interlocutor  of  relevancy  signed  by  your  Lordship 
in  presence  of  the  Court.  The  record  then  bears  the 
names  of  the  jury,  who  ^  being  all  solemnly  sworn/  the 
pannel  is  asked,  in  iheJirBt  place,  if  he  has  any  objections 
to  any  of  the  jurymen  ?  If  he  has  he  states  them ;  if 
not,  his  counsel  signifiiss  that  he  has  not.  By  the  same 
rule,  however,  on  which  your  Lordships  are  called  upon 
to  sustain  this  objection,  it  might  be  said,  by  the  panneFs 
(Counsel,  that  he  stated  a  valid  objection  against  several  of 
the  jury,  although  the  record  is  silent  upon  the  subject 
I  don'^t  know  why  your  Lordships  should  Refuse  to  give 
effect  to  the  one  more  than  to  the  other.  Tl^e  Court  has  no 
recollection  of  either;  the  clerk  h^s  no  recollection;  and  the 
record  is  either  silent  or  in  direct  opposition  to  the  asser 
iion.  After  the  jury  are  called  over  and  sworn  in  with- 
out objection,  it  is  the  invariable  custom,  when  they  are 
in  their  box,  to  call  their  names  over  again,  for  the  ex- 
press purpose  of  seeing  that  they  are  all  there,  and  that 
none  else  are  there.  In  the  present  case  all  this  was  done 
without  objection,  and  the  record  bears,  <  who  being  all  so- 
lenmly  sworn."*  The  moment  when  the  jurymen  are  all  in 
their  box  is  the  time  for  this  objection.  The  instant  they 
have  taken  their  places,  the  clerk  iamiediately  writes^ 
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^  whp  being  all  solemnly  sworn.''  All  this  1}eing  done,  1809. 
then,  in  open  Court,  the  Judge  recollecting  nothing,  the 
clerk  recollecting  nothing ;  at  the  distance  of  two  days, 
when  the  Court  proceeds  to  pass  sentence,  this  objection 
is  made,  and  proof  offered ;  for  what  purpose  ?  to  infori^ 
the  Judge  as  to  tiiat  of  which  he  recollects  nothing.  If  it 
be  competent  to  compel  the  Judge  to  establish  that  as  a 
fact,  for  which  his  own  recollection  does  not  serve  him, 
I  desire  to  know  what  is  to  hinder  your  Lordships,  at  any 
distance  of  days  or  weeks^  if  you  are  not  obliged  to  pass 
sentence  next  day,  to  chuse  to  recollect  that  something 
pr  other  has  been  wrong,  as  appears  upon  the  record,  and 
then  to  proceed  to  overturn  the  verdict  ?  I  ask  if  this  be 
a  power  which  the  people  would  wish  to  see  committed  to 
any  Judges,  however  eminent  or  respectable  ?  Could  my 
two  honourable  brethren,  when  judgment  was  craved, 
have  said  to  each  other,  five  of  the  jury  were  not  sworn, 
and  therefore  the  trial  must  go  for  nothing  ?  Because, 
if  it  be  competent  to  prove  this,  the  Court  may  proceed 
of  its  own  authority,  upon  recollection  of  the  fact.  At 
the  moment  the  objection  is  competent,  because  the  whole 
proceeding  is  going  on  under  the  controul  of  the  Court. 
The  error,  if  discovered  and  stated  inHatUerj  may  be  cor- 
rected. The  jurymen  would  be  sworn  upon  the  spot,  and 
all  would  be  right.  But  what  I  ask  is,  whether  it  is  for 
ps,  ex  intervallof  to  correct  the  error  by  proof,  or  by  the 
acknowledgment  of  the  jury?  Is  it  for  the  interest  of 
this  country  that  the  Judges  should  lay  their  hands  upon 
proceedings  taken  down  without  objection  at  the  moment  ? 
X  should  be  very  sorry  to  see  such  a  power  in  the  hands 
pf  the  Court;  sorry  to  possess  it,  because  no  man  can 
fvish  to  possess  power  so  liable  to  abuse.    We  may  all 
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1609.  think  ourselves  upright  and  constitutionaL  The  best  wa^ 
to  keep  OS  so  is  to  put  as  little  power  into  our  bands  as  po»* 
sible.  Here  are  fire  or  six  jurjmen  who  are  said  not  to 
have  been  sworn.  I  observe  five  or  six  witnesses  were 
examined,  and  one  of  these  may  be  said  not  to  have  been 
sworn.  The  objection,  if  sustained,  would  be  equally  fa- 
tal with  the  present.  I  observe  it  is  not  the  uniform  prac- 
tice to  take  down  the  witnesses  as  they  are  sworn.  If 
witnesses  are  adduced,  and  no  objection  made,  the  derk 
just  writes,  <  Thereafter  the  following  witnesses  were  ad- 
duced r^  that  is,  legally  adduced.  What  better  eridence 
can  you  have  of  the  jury  having  been  sworn,  than  that 
the  clerk  has  entered  the  fact  upon  the  record  ?  It  never 
has  been  the  practice  to  make  the  jury  sign  an  oath ;  and 
the  only  evidence  of  their  having  been  legally  sworn,  is, 
that  the  clerk  has  so  taken  it  down ;  for  otherwise  there 
^s  no  evidence  of  the  fact,  and  there  never  was  a  legal 
trial.  In  the  same  way  with  the  witnesses,  no  man  ever 
signs  the  oath  ;  he  signs  the  deposition,  but.  the  oath  it- 
self stands  upon  the  record  as  taken  down  by  the  derk. 
Where  is  this  to  end?  For,  though  the  record  bean 
what  is  there  taken  down,  what  evidence  is  there  that  the 
jury  were  in  fact  afterwards  sworn.  We  have  not  even 
yet  legal  evidence  of  it.  My  Lord  Craig,  or  my  Lord 
Armadale  may  remember  it,  but  I  cannot;  I  have  no  evi- 
dence whatever  that  the  jury  were  sworn.  I  think  it 
would  be  dangerous  indeed,  and  fatal  in  the  highest  de* 
gree  to  the  liberties  of  the  people,  if,  after  the  proceed- 
ings are  duly  entered  by  the  derk,  in  presence  of  the 
Court,  the  public,  and  the  parties,  any  Judges  could,  cm 
inUrvalU^  lay  their  hands  upon  the  record.  If  they  can 
alter  it  the  one  day  in  favour  of  the  prisoner,  they  nay 
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alter  it  against  him  the  next.     I  think  these  jurymen    1909. 
have  much  to  answer  for  indeed,  for  presuming  to  exer- 
cise that  sacred  function,  in  a  question  of  life  and  death, 
if  they  had  even  a  doubt  as  to  ivliethdt*  they  had  receiv- 
ed it  under  the  sanction  of  eUn  oath. 

The  Court  repelled  the  objection. 

Counsel  for  the  Crown-*-The  Lord  Advcoole^  Solicitor 
General,  and  J.  H.  Mackenzie,  Esq.  Advocate;  Agent, 
Hugh  Warrender,  W.  S.  Counsel  for  tlie  pannel — John 
A.  Murray,  and  John  Wood,  Esqrs.  Advocates ;  Alexan- 
der Douglas,  W.  S.  Agent 
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PRBSBNTjr 

Loam  JUSTICE  CLERK  (Hopb.) 

ARMADALE,  HERMAND. 

1810  ^^'  indictment  stated.  That  upon  the  night  of  Thm- 
day  the  13th,  or  morning  of  Friday  the  13th  October 
1809,  the  prisoner  having  been  in  company  with  the  de- 
ceased John  Howie,  junior,  mason  in  Ceres,  within  the 
house  of  James  Ireland,  changekeeper,  at  or  near  the 
South  Bridge  of  Cupar,  did  accompany  the  said  John 
Howie  on  his  way  home  from  Cupar  to  Ceres»  by  the 
turnpike  road  leading  from  Cupar  to  Colinsburgh,  till 
they  both  reached  a  part  of  the  said  turnpike  road,  about 
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150  or  .200  yards  within  the  Pittscottie  planting,  where  1810. 
.the  prisoner  feloniously  and  barbarously  attacked  and 
atruck  the  said  John  HQwie  with  a  stick  or  stone,  iqpon 
the  bead  and  othjer  parts  of  the  body,  and  feloniously  rob- 
bed him  of  about  L.30  sterling,  (composed  of  guinea  notes 
und  twenty-shillings  notes  of  the  British  Linen  Companj 
Sank :  That  Howie  dif  d  in  a  few  days  in  consequence  of 
jthe  wounds  inflicted  by  the  prisoner,  who  therefore  OHght 
to  be  punished  with  the  pains  of  law. 

The  prisoner  havihg  pleaded  Not  Guilty^  the  indictment 
:was  remitted  to  the  knowledge  of  an  assise,  and  the  pub- 
lic proseicutor  proceeded  to  substantiate  his  charge  by 
evidence. 

William  Morton^  tenant  in  Ladedy,  stated.  That  he 
was  acquainted  with  the  late  John  Howie :  That  on  the 
i2th  of  October  last,  being  the  Cupar  market  day,  he 
paid  him  L.38,  about .  12  dVIock,  within  the  house  of 
John  Bloxom,  rintner  in  Cupar,  and  the  money  was  con* 
tained  in  twenty  guinea  notes,  and  eleven  twenty-shillings 
notes,  of  the  British  Linen  Company.  Next  morning  he 
heard  of  the  accident  which  befei  Howie. 

V  James  Irdaniy  vintper.  near  the  South  Bridge  of  Cu» 
par,  stated,  That  about  seven  or  eight  oVlock  of  the  even- 
ing of  the  Cupar  market  day,  a  number  of  persons  came 
into  his  house  to  drink ;  among  them  weire  men  of  the 
names  of  Duncan,  Neill,  Bruce,  Barnet,  Mitchell,  Kellie^ 
Begbie,  Greenlaw,  Dandie,  the  prisoner,  and  Howie,  the 
deceased.  Howie  having  some  money  to  pay  the  witness 
came  intd  a  room  where  he  was  sitting  with  his  wife  and 


1810.  draghten,  and  taking  out  a  bundle  of  notes^  paid  what  k 
owed ;  and  after  putting  tlie  bundle  into  his  rigbt  breedict 
pocket,  returned  to  the  oompanjr ;  he  and  Bandie  sat  be* 
side  each  other ;  they  were  neither  of  them  drunk ;  al- 
though he  would  have  known  that  Howie  had  been  drid^- 
ing,  yet  he  knew  what  he  was  about.  In  the  course  of 
the  evening,  Howie  mentioned  privately  to  the  witnesi 
that  he  had  money  in  his  pocket ;  that  when  he  had  drunk 
a  little  he  was  apt  to  saunter  about  some  houses  in  the 
neighbourhood,  and  requested  a  bed,  with  the  view  of 
itajring  all  night ;  which  he  was  told  he  could  get  He 
afterwards  changed  his  mind,  however,  and,  betwixt  twoand 
four  oVlock  of  the  morning,  the  whole  party  left  the  house; 
Almost  immediately  after  this,  Dandie  returned,  and  was 
seen  standing  at  the  door  holding  his  hand  upon  his  breast. 
When  asked  what  he  wanted,  he  said  somebody  had 
struck  him ;  and  Bamet  then  also  coming  in,  desired  the 
witnesses  wife,  who  was  pitjring  Dandie,  to  let  him  alone^ 
for  nothing  ailed  him.  Dandie  then  departed,  and  the 
witness  never  saw  him  again  that  night;  but  when  he  wu 
fitting  with  his  wife,  they  heard  some  person  at  the  door ; 
and  on  his  wife  going  out  with  a  candle,  this  proved  to  be 
Dandie,  who  asked  where  the  man  was  that  was  to  stay 
all  night ;  to  which  his  wife  answered,  that  he  knew  very 
well  the  man  had  gone  away  long  ago;  and  shut  the 
door. 

Jf  rt  Ireland,  the  wife  of  the  preceding  witness,  remea^* 
bered,  on  the  evening  of  Cupar  market,  of  a  number  of  per« 
sons  coming  into  their  house  to  drink,  among  whom  were 
those  mentioned  by  her  husband.  Howie  came  in  about 
six  or  seven  o^dock^  having  six  shillings  and  siipence  tQ 


fMf  ber  hudiand ;  caoie  to  the  kitchen,  where  he  toolc  out    1810. 
a  bundle  q£  notes,  paid  her  the  money,  and  put  the  re- 
mainder into  Ins  right  breeches  pocket    He  then  went 
to  the  company,  and  in  a  little  returned  to  the  kitchen, 
aajing,  he  was  not  fond  of  the  con^pany ;  he  also  told  her, 
that  having  money  on  him,  and  being  apt  to  savnter  about 
4ome  houses  near  the  toll,  when  he  had  been  drinking,  he 
was  anxious  to  have  a  bed(  so  as  he  might  stay  all  night. 
Soon  after  this  Dandie  came  to  the  kitchen,  and  sat  down 
beside  Howie  on  his  right  hand,  and  kept  close  by  him. 
About  three  oV:lock  of  the  morning,  the  whole  party  started 
as  one  man ;  just  at  this  time,  she  saw  Dandie  standing  at 
the  door,  with  one  hand  on  hk  breast,  and  the  other  un* 
der  his  chin,  and  complaining  that  somebody  had  struck 
him.    He  went  out  in  about  a  quarter  of  an  hour,  and 
soon  after  called  out  from  the  road,  to  know  where  the 
man  was  who  was  to  stay  all  nij^t ;  to  which  the  witness 
answered,  that  be  was  gone  a  while  ago. 

James  JBunuti  private  in  the  Fifeshire  militia,  was  at 
Cupar  on  the  market  day  in  October  last ;  and  early  in 
the  morning  of  the  next  day,  he  went  to  Ireland^s  house, 
whare  be  found  Howie,  Dandie^  Trail,  Bitdue,  and  some 
Others,  whom  he  jcuned.  Howie  was  sitting  by  the  kit- 
dben  fire,  an4  Dandie  dose  beside  him ;  the  others  Were 
in  a  different  room.  In  about  half  an  hour  after  the  wit» 
ness  went  into  the  house,  the  whole  company,  including 
himself^  left  it  Howie,  Ritchie,  and  Trail,  went  out  the 
road  a  few  minutes  before  the  rest;  Dandie  and  the  re- 
inainder  of  the  conopany  soon  followed.  At  this  time  tb^ 
witness  heard  Dandie  complaining  of  a  hurt,  which  hsr 
said  he  bad  received  from  some  person  at  the  door 
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1810*  8  stick  or  a  stone.  He  went  back  into  the  house,  w&er^ 
the  company  drank  a  bottle  of  ale  ;  and  in  about  a  qnar^' 
ter  of  an  hour,  thej  all  went  out  towards  the  toll  on  the 
Ceres  road.  He  heard  Dandie  inquire  at  Mrs  Ireland 
where  the  man  was  who  was  to  stay  all  night ;  to  whidr 
she  answered,  that  he  had  gone  some  time  ago.  They 
then  overtook  Trail  and  Ritchie ;  Trail  was  knocking  at 
the  door  of  a  house  near  thetoM-bar;  whereupon  the  toll- 
keeper  came  out  and  demanded  what  he  meant ;  he  an- 
swered very  sharply ;  and  a  scuffle  ensued ;  in  which  Trail 
received  a  blow  with  a  hammer,  or  some  other  weapon, 
and  immediately  came  up,  saying  he  Vas  murdered,  as 
the  toll-keeper  had  struck  him  with  a  hammer.  He  then 
Iieard  Dandie  again  inquire  after  Howie,  and  some  per- 
son tell  him,  that  he  had  gone  up  the  road.  A  short  time 
after  this,  one  of  the  party  said,  he  had  been  in  company 
with  Howie,  that  he  knew  he  had  money  on  him,  and  be- 
ing afraid  that  Dandie  meant  to  go  after  him  to  pick  his 
pocket,  proposed  to  follow  them.  To  this  they  all  agreed ; 
and  after  they  had  proceeded  a  considerable  way  up  the 
road,  they  heard  coughing  behind  them ;  and  on  return- 
ing, they  saw  Dandie  and  Howie  standing  together  and 
in  arm.  Some  of  them  called  out  to  Dandie  to  go  home^ 
and  let  Howie  go  home  by  himself;  to  which  he  answer- 
ed, that  he  would  go  home  with  him ;  and  Howie  said, 
he  wished  this  man  to  accompany  him.  They  then  left 
them,  and,  on  departing,  the  witness  told  Dandie,  that  if 
any  thing  happened  to  Howie  that  night  they  were  not  to 
be  blamed.  They  then  returned,  and  in  their  way  back 
fell  in  with  Traill,  who  had  lain  down  in  consequence  of 
the  blow  from  the  toll-keeper.  Of  this  he  again  complain- 
ed^ and  proposed  to  return  for  the  purpose  of  kicking  i^ 
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B  dust  with  the  tolUkeeper^  which  thejr  declined;  aild  1810. 
making  a  circuit,  by  leaping  OTer  some  dikes,  so  as  to 
avoid  the  toll,  thej  came  to  Cupar.  He  heard  Dandio 
aay  he  had  friends  in  Ceres^  and  this  he  gave  as  a  reason 
for  accompanying  Hdwie*  Dandie  was  dressed  in  a  short 
blue  coat,  corduroy  breeches,  his  tfowsers  were  wrapped 
round  his  body^  and  his  coat  buttoned  over  them  to  pre* 
Tent  them  being  dirtied,  dark  blue  stockings,  and  a  plain 
■hirt.  He  was  a  little  the  wonle  of  drink,  but  quite  able 
to  walk,  and  knew  what  he  was  about.  Howie  was  quite 
the  worse^  much  more  so  thui  Dandie.  Upon  hb  cross* 
examination^  the  witness  stated,  that  he  did  not  know 
what  became  of  Traill  after  they  left  him ;  and  that  the 
Ceres  road  leads  so  far  to  Dandie^s  father^s  house* 

Ja$Mi  Ritchie^  tob  of  WilKam  Ritchie^  vintner  in  Cu^ 
par^  was  in  Ireland^s  house  on  the  evening  of  the  Cupar 
market  day,  in  October  last,  along  with  the  other  persona 
mentioned  by  the  preceding  witnesses.    Howie  and  Dan- 
die were  sitting  together*    The  witness  joined  another 
partyj  and  afterwards  drank  with  them.    He  staid  till 
about  two  o^clock  in  the  morning,  and  then  went  away ; 
but  meeting  with  one  of  his  acquaintances^  he  returned^ 
and  found  Dandie  and  Howie  still  sitting  together4    He 
remained  in  the  housolill  half  past  four^  when  they  all 
went  away.  Howie  passed  along  the  Ceres  road.  Traill  got 
into  a  quarrel  with  the  toll-keeper,  and  recieived  a  blow 
which  brought  him  to  the  ground ;  they  lifted*  him  up ; 
and  at  this  time  the  witness  saw  Dandie  standing  beside 
Howie  on  the  other  side  of  the  toll.     Both  these  persons 
went  up  the  road  together.    Upon  this  Bamet  proposed 
to  follow  them,  to  see  what  Dandle  was  about ;  and  th^ 
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IStO*  wtlneia  nooUeetad  fome  exprestionf  aboiil  wpwmgmg 
made  uie  of.  Tliey  walked  on  preltj  kurd,  and  calU 
ad  iSQif  but  nobody  antwcrad.  Soon  after,  tbcy  heaid  a 
eoaghing  behiBd  them ;  and  on  returaiBf ,  found  DanAe 
and  Howie  ftandiBf  together  bj  the  side  ef  the  dike. 
Some  of  them  dennd  Dandie  to  go  back  to  Capar  ;  to 
which  be  answered,  that  he  had  an  aant  living  in  Cea»» 
whom  he  wif  bed  to  see,  and,  that  he  wowld  see  Howie 
home  at  tbesame  time.  Bamet  then  detimd  bin,  if  aaj 
thing  happened  to  Ifte  earn,  not  to  Uame  them ;  wfaere-» 
upon  Dandie  gave  a  kind  of  an  oath,  indicating,  as  the 
witness  supposed,  that  be  resented  the  advice.  The  part  j 
then  returned  to  Capar,  and  in  their  way  fell  in  with 
Traill,  who  said  he  was  anxious  to  give  the  toil-nsan 
a  drubbing ;  but  this  they  declined,  and  arrived  in  Cupar 
in  the  same  way  as  was  mentioned  by  the  preeeding 
witness.  The  witness  himsslf  had  no  suspicion  of  Dan* 
die^ 

Jmmu  Oremlaw  was  with  the  party  in  Irtland^s  on  the 
ISth  Oaober.  Tholy  all  went  oat  together  by  the  toll, 
about  three  or  four  o'*clock  of  the  morning ;  a  quarrel  en« 
sued  between  the  toll-keeper  and  Traill,  who  was  knock- 
ed doMm.  Some  staid  to  see  this  quanrel,  others  went  up 
the  road ;  among  these  were  DaOdie  and  Howie.  The 
witness  had  no  sus]Hcion  of  Dandie^s  intentions;  hat  both 
ftitchie  and  Bamet  expressed  their  fears  that  Dandie  was 
to  pick  Howie's  pocket,  and  they  pn^NMed  to  follow 
them.  This  was  agreed  to,  and  the  whole  of  the  party, 
except  Trailt,  passed  up  the  road,  calling  upon  Dandie, 
trho  made  no  answer.  They  then  discovered  that  they  had 
iNissed  them,  by  hearing  a  noise  ;  and  vipou  retusning,  thej 
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found  them  both  standing  together;  Barnet  and  Ritchie    1810. 
called  out  to  Dandie  to  take  care  of  Howie,  and  not  to 
bring  them  into  any  scrape  about  him  to-morrow.     Dan- 
die  said  he  would  go  home  with  him  though  nobodjr  went^ 
as  he  lodged  with  a  friend  of  his  in  Ceres. 

William  Samei  and  David  Jackson  were  both  working 
lis  slaters  on  the  morning  of  the  13th  of  October,  upon  a 
house  at  a  little  distance  from  Cupar ;  and  about  six  in 
the  morning,  they  concurred  in  stating,  that  they  both 
saw  Dandie  crossing  the  road,  and  coming  as  it  were 
from  Cupar,  upon  the  east  road,  which  is  the  worst,  and 
seldomest  travelled.  The  one  then  remarked  to  the  other,= 
that  there  was  Dandie,  and  that  he  should  not  be  sur- 
prised if  he  were  but  newly  come  from  tlie  market. 

• 

'  Robert  Dempsitr^  slater  in  Cupar,  left  it  in  the  ^lorning 
of  the  13th  of  October  last,  a  few  minutes  past  dix ;  about 
200  yards  south  of  Tarbet  Wood,  he  was  stopped  by  a 
man,  who  gave  a  signal  to  him  to  listen.  He  had  three 
men  with  him,  of  the  name's  of  Gourley,  Arthur,  and  Lo- 
rimer;  they  all  stopped,  and  heard  some  very  heavy 
ihoans.  On  going  forward  they  saw  a  considerable  quan- 
tity of  blood  on  the  high  road,  and  heard  the  moaning  pro* 
'  ceed  distinctly  from  the  east  side  of  the  road.  Gourlay 
[proceeded  to  the  place  from  which  it  seemed  to  issued 
and  gave  the  alarm,  that  a  man  was  lying  almost  killed, 
^hey  all  went  to  the  spot,  but  at  first  none  of  them  knew 
the  man.  He* was  lying  in  the  wood,  with  a  tree  and  a 
ivhin  bush  between  him  and  the  road,  very  severely 
wounded  in  the  head,  and  a  great  deal  of  blood  appearing 
at  the  place  where  he  laj,  and  upon  the  road,  but  na 

h 
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1810.   nunlES  of  his  having  been  dragged.    The  witness  ntn  dowH 
to  the  sawjers  who  were  worljcing  in  the  woods  to  lei 
them  know  what  had  happened ;  two  of  them  retained 
with  him,  and  they  then  tied  a  handkerchief  about  his 
liead  to  keep  him  more  comfortable.    By  this  time  the 
witness  knew  him  to  be  John  Howie.    He  spoke  and  call- 
ed the  witness  by  his  name,  pat  questions  to  him,  but 
talked  quite  incoherently.    The  witness  asked  who  had 
hurt  him ;  and  he  gave  an  answer  quite  foreign  to  the 
purpose4    They  proposed  to  send  one  man  to  Cupar  for 
a  surgeon,  and  another  to  Ceres  to  acquaint  his  friends, 
but  they  afterwards  put  him  iato^  a  cart,  and  convejed 
him  to  Ceres.    During  this  time,  the  witness  saw  a  man, 
whom  he  afterwards  learnt  to  be  Traill,  come  from  the 
opposite  side  of  the' wood.    The  witness  asked  him  if  he 
was  the  man  who  had  hurt  Howie.    He  came  forward, 
not  appearing  to  know  what  had  happened,  w«ftt  up  to 
llowie,  looked  at  him,  asked  what  they  were  doing,  and 
denied  that  he  had  any  hand  in  it     He  seemed  to  be 
drunk^  and  had  the  heek  of  his  shoes  down. 

Jokn  Johnstone  was  one  of  the  sawyers  called  upon  by 
the  preceding  witness  on  the  morning  of  the  13th  of  Oc- 
tober, when  a  man  was  found  hurt  in  Pitscottie  planting. 
l*he  man  was  lying  in  the  inside  of  the  planting,  and  at 
the  ditch,  beside  a  whin  bush,  with  a  severe  wound  <m  the 
head,  beginning  about  the  eye^  and  extending  to  the 
crown  of  the  head.  He  was  bleeding  much ;  a  great  deal 
of  blood  appeared  upon  the  road  at  two  (daces ;  and  at 
one  place  it  was  sprinkled  into  the  planting,  and  upon  the 
whins  the  whole  way.  Two  people  from  Ceres  searched 
his  pockets,  and  found  nothing  but  letters  and  papers.  Ne 
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'lAonty  Iras  found,  but  his  watch  seemed  to  be  in  his  fob,  1610. 
from  the  leather  hahgiBg  down.  He  was  asked  if  he 
knew  who  bad  hurt  him ;  to  which  lie  answered,  that  be 
did  not  During  ibis  time^  a  nfan,  whom  he  since  knew 
to  be  Traill,  came  from  the  dpposite  side  of  the  wood,  at 
about  a  stdne^^ast  distance  from  the  place  where  -Howie 
was  found.  One  of  them  cbalieiiged  him  as  the  guiltjr 
person,  and  he  answered—**  D  d  cares,  he^s  cheap  o^d, 
I  ken  wha  did  it.^  He  eame  close  up  and  looked  at 
Howie ;  he  had  beat  in  drink,  had  the  beds  of  his  shoes 
down,  and  was  trembling  with  cold.  He  did  not  stay 
long,  but  went  away  with  some  of  the  slaters.  He  did 
not  appear  agitated,  and  had  been  sleeping,  as  he  Said. 
He  spoke  rery  stupidly,  like  a  man  recovering  from  the 
effects  of  drinks 

Alexemder  Walkeri  sheriff^fficer,  iiad  occasion  to  leare 
Cupar  very  early  on  the  morning  of  the  13th,  just  as  the 
fiTe  oVlock  bell  was  ringing.  At  this  time  he  met  Ritchie,' 
Greenlaw^  Bamet^  Begbie,  and  EeUie  eoiliing  to  Cupar. 
He  passed  them^  and  going  forward,  overtook  Traill^ 
with  whom  he  had  some  eonveraation^  but  who  appeared 
to  be  drtink^  and  nnable  to  walk.  He  colnplained  of  the 
narrowness  of  his  shoes^  snd  sto^ied^  as  the  witness  sup> 
posed,  to  take  down  the  heels.  The  witness  proceeded 
forward^  and  never  saw  him  again.  He  passed  Pitscottie 
planting,  heard  no  groans  nor  noise^  nor  said  any  thing. 
He  stated  himself  to  be  a  little  dea£ 


»  4 

AkxoMier  TraHl^  tmttntc  ib,  Drtunhead^  tras  at  Cupar 
at  the  October  market  day,  daring  which  he  was  in  va« 
fions  public-houses  there.  He  went  to  Ireland's  either  lat« 
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1810.  that  night,  or  early  n^t  morningl  He  went  to  tbe 
kitchen  and  asked  for  a  bottle  of  beer,  was  not  certain 
whether  Howie  was  there  at  the  time  or  not,  but  b  sure 
he  came  in  soon  after.  Others  were  there,  Ritchie,  Bar- 
net^  Keliie,  Dandie,  &c.  The  witness  joined  the  com- 
pany; while  he  was  iii  the  kitchen,  Howie  was  there. 
He  had  no  conversation  with  him,  was  not  told  he  had 
money ;  never  heard  any  persbn  speak  of  his  having  mo- 
ney, nor  knew  of  such  a  thing.  He  drank  no  more  in 
the  kitchen  than  two  bottles  of  ale.  He  had  drank  a  good 
deal  before,  and  indeed  had  been  drinking,  all  day.  In  « 
short  time  he  went  to  another  house,  and  then  returned 
to  Ireland^s,  or  at  least  came  to  the  door.  He  then  re- 
turned with  others  of  the  party  to  the  toll,  and  they  ga- 
thered all  together.  Howie  and  Dandie  both  went  through 
the  toll.  The  others  shook  the  toll  and  made  a  noise,  up- 
on which  she  toll-keeper  came  out,  and  had  some  words, 
which  afterwards  led  to  blows.  The  toll-keeper  struck 
the  witness  a  good  blow  on  the  cheek,  and  knocked 
him  down.  His  companions  lifted  him  up,  and  he  sat 
down  again  at  that  place,  where  he  remained  a  good  wliile^ 
feeling  himself  much  hurt ;  after  thb  he  never  saw  Dandie, 
nor  did  he  see  Howie  till  he  saw  him  lying  in  the  plant- 
ing. He  did  not  know  what  road  Howie  took,  nor  never 
attempted  to  follow  him,  nor  mentioned  his  name  that 
flight.  He  lay  a  con^derable  time  at  the  toU^  and  went 
up  the  road  with  Alexander  Walker,  a  preceding  witness, 
without  making  the  least  noise,  or  conversing  with  any 
other  person.  After  leaving  Walker,  happening  to  have 
•n  a  pair  of  shoes  which  he  felt  pinching  him,  be  sat 
down  to  rest  at  the  edge  of  the  plantation,  where  he  feH 
asleep,  and  slept  until  after  the  sun  bad  risen,  when  he 
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was  awakened  by  a.  noise  which  he  heard  at  some  distance  1810. 
about  a  man.  He  immediately  went  forward,  and  saw 
jRobert  Nicholson,  whom  he  knew.  They  ail  called  out, 
^  There^s  a  man  coming  out  of  the  plantation,  that^s 
Traill,  thaf  9  the  man.^  The  witness  asked  what  was  the 
matter,  went  up  immediately,  and  recognized  Howie,  but 
did  not  recollect  saying  he  knew  who  had  committed  the 
deed ;  neither  had  he  any  knowledge  or  suspicion  of  the 
person.  All  he  thought  was,  that  having  been  all  in  com« 
pany  the  preceding  night,  they  might  have  quarrelled  and 
beat  him.  A  strong  dew  had  fallen  during  the  night,  and 
he  trembled  from  the  cold.  He  told  the  mtn  he  had  been 
in  company  with  Howie  that  morning.  He  afterwards 
proceeded  to  his  own  house,  to  which  the  Ceres  road 
leads,  and  was  taken  out  of  his  bed  in  the  course  of  the 

» 

morning,  by  order  of  the  Sheriff,  to  be  examined.  H<? 
put  on  all  the  clotlies  he  had  just  put  off,  except  the 
coat,  and  put  the  whole  money  in  his  pocket,  which  he 
had  there  the  preceding  day. 

Jean  Gcurlay  went  from  Ceres  to  Cupar  on  the  morning 
of  the  13th,  and  found  John  Howie  lying  wounded  in 
Fitscottie  wood.  .  His  pockets  were  searched,  and  a  half- 
penny and  two  bits  of  paper  were  all  that  was  found,  ex* 
cepting  his  watch,  which  was  in  the  fob|  he  knew  her, 
and  seemed  sensible ;  she  asked  who  had  hurt  him,  and 
he  answered  he  could  not  tell.  He  was  taken  to  his  fa- 
therms  house. 

Jamea  Dempster^  surgeon  in  Cupar,  proved  that  th^ 
wounds  were  the  cause  of  Howie'^s  death,  whp  was  so  in- 
iiensible,  that  to  the  witness  he  never  spoke  but  incohe** 
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1810.  rentty.  He  wiui  in  Dandie^s  father^s  boose  when  it  waif 
searched;  and  a  pair  of  Ncorduroy  breeches  were  founds 
l^rhich  had  blood  on  them ;  he  squeezed  out,  betwixt  his 
finger  and  thumb,  a  drop,  which,  from  the  smell  and 
taste,  he  is  dear  was  blood.  It  struck  him  that  the 
breeches  had  been  attempted  to  be  washed. 

.  Dr  Graet^  and  his  son  Mr  Charles  Graee,  concurred 
with  the  preceding  witness,  in  ascribing  Howie^s  death  to 
the  wounds  he  had  received.  The  former  stated,  that  he 
had  asked  Howie,  how  he  had  met  with  the  accident? 
w^ho  answered,*  that  he  was  attacked  by  one  or  two  people, 
and  knocked  down.  He  said,  he  did  not  know  the  people ; 
and  when  asked  if  it  was  Oimdie  ?  he  answered,  that  h^ 
did  not  knojnr  Dandle. 

Bobcri  Bdlf  sheriff-officer,  was  employed  to  search 
Dandie'^s  house,  pn  a  Saturday  at  two  o-clock,  and  found 
a  pair  of  corduroy  breeches  lying  in  a  shelf  in  Dandie's 
bed,  together  with  a  pair  of  trowsers,  and  a  waistcoat 
The  breeches  were  wet  over  both  knees,  as  if  they  had 
been  upon  wet  grass,  though  not  dirty,  more  than  common 
corduroy  hre^hes.  There  appeared  to  be  different  spurts 
of  .blood,  especially  on  one  of  the  knees.  He  saw  Dr 
Dempster  wet  them,  and  squeeze  out  what  he  said  was 
blood.  He  found  four  pairs  of  stockings,  concealed  in  a 
f}(^  of  hay,  which  were  wet  from  having  been  recently 
washed.  Two  pairs  were  claimed  by  Dandie^s  father,  and 
the  remainder  were  said,  by  his  sister,  to  be  his. 

•  Join  Ferguson,  Esq.  Provost  of  Cupar,  was  present 
vb^n  the  stockings  were  found  concealed  among  a  parc^ 
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M  hay ;  some  of  wbich  were  doimed  by  Dandie's  father,  1810. 
and  some  were  said  to  belong  to  himaelf.  He  saw  the 
breeches  found,  which  had  the  appearanee  of  blood,  and 
he  saw  Dr  Dempster  squeeze  out  a  dn^  which  he  said 
was  blood.  The  stockings  had  been  newly  washed.  He 
saw  the  trowsers  also,  which  had  some  stains  on  the  in- 
side, as  if  they  had  been  worn  over  dirty  breeches.  The 
outside  was  covered  with  pipe-clay.  There  were  a  great 
many  marks  on  the  knees.    No  money  was  found. 

Helen  Blythf  daughter  of  the  toll-keeper  at  the  south 
loll  of  Cupar,  stated,  that  she  was  asked  by  Mrs  Dandie 
to  assist  her  in  washing,  about  ten  o^clock  on  the  morn- 
ing of  the  ddy  on  which  the  man  was  killed.  She  went 
accordingly,  and  washid  some  caps  and  shirts,  part  of 
which  belonged  to  John  Dandie,  and  part  to  his  father. 
There  were  marks  of  blood  on  the  ruffle  of  one  of  the 
shirts  belonging  to  the  former,  but  not  much.  She  asked 
him  what  it  was,  and  said  she  suspected  he  had  been  fight- 
ing. He  Uughed ;  and,  upon  her  asking  again,  he  said 
he  had  been  fighjting  with  one  of  his  comrades.  She 
washed  two  pairs  of  stockings,  and  wet  them  first  herself. 
No  breeches  were  washed.  She  saw  Dandie  first,  when 
he  was  rising,  about  ten.  He  began  to  make  pipe-clay  for 
his  overallSf  which  he  applied  in  her  presence,  and  then 
went  out  a  fishing.  She  knew  no  difference  upon  him-*- 
no  agitation  when  she  remarked  the  blood.  She  had  heard 
of  the  aocidenC,  l>ut  did  not  know  he  was  suspected. 

Jo&n  HuUhucn,  drummer  in  the  Fifeshire  Militia,  stated^ 
That  Dandie  was  on  the  parade  upon  Uie  ISth  of  October, 
jvnd  wore  a  ruffled  shirt ;  indeed  he  never  knew  him  do ' 
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1810.  otherwise.    He  had  hU  finger  put^  wiiicli  was  Ueeding  at 

the  time. 

« 

Javtes  Hendersanj  scrjeant  in  the  Fifeshire  Militia*  stated. 
That  he  never  gave  Dandie  leave  of  absence,  op  the  12tb 
or  13tb  of  October,  nor  sent  him  with  a  letter  to  hia 
(witness'^s)  father.  Dandie  was  not  at  jparade  on  the  13th. 
His  mother  came  and  said  he  was  upaUe  to  attend  that  day, 
and  asked  the  inritness  to  excuse  him,  which  he  refused. 

William  Henderson  and  Janus  Lowdeny  sheriff-c^Bcers, 
proved,  That  at  the  time  of  making  bis  declarations,  Dan^ 
die  produced  a  piece  of  corduroy,  which  he  said  was 
marked  with  Spanish  brown,  but  which  appeared  to.  the 
witness,  to  have  been  recently  put  ^n,  as  Dandie  rubbed 
off  some  of  it  with  his  hand*  They  stated  that  his  father 
is  a  Wright,  that  he  was  bred  a  wright>  and  that  wrights 
are  in  the  habit  of  using  Spanish  brown. 

The  prlsoner'^s  declarations  were  then  read,  in  whids 
he  made  numerous  assertions,  directly  contrary  to  the 
evidence.  In  particular,  to  account  for  his  absence 
from  parade  on.  the  13th,  he  stated  that  seijeant  Hen- 
derscm  had  given  him  leave  of  absence,  which  he  was 
induced  to  do  by  the  prisoner  having  formerly  carried  a 
letter  from  the  serjeant  to  his  father. 


The  pidsoner  only  adducedl  one  exculpajtory 
James  Toddy,  of  the  Fifeshire  militia,  who  proved  that 
his  finger  was  cut  and  bleeding  on  the  12th  of  October, 
and  that  l^s  general  character  was  that  of  a  quiet,  sober 
lad. 
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Here  the  eTidence  closed,  and  the  Jury  were  charged   1810.^ 
by  the  Lord  Adtocats  for  the  Crown,  and  by  John  Hat 
CART^  Esq.  Advocate^  for  the  prisons. 

The  LoRjD  JoariCB  Clbrk  then  addressed  the  Jury  a9 
follows. 

««1ITL«^Kir    Of  TBI    JUftTy 

It  is  now  my  province,  between  the  opposite  statements^ 
iwhich  you  hare  just  heard,  to  endeavour  to  point  out 
audi  circumstances,  appearing  from  the  evidence,  as  may 
lead  to  a  just  conclusion.    At  the  same  time,  I  am  well 
aware  that  most  of  you  are  just  as  well  able  to  distinguish, 
and  to  judge  of  those  circumstances,  as  I  am  ;  and  I  shall 
therefore  endeavour  to  compress  what  I  have  to  say  with- 
in as  short  a  compass  aa  possible.     And,  in  the  first 
place,  injustice,  if  I  may  use  the  expression,  to  the  jus- 
tice of  the  country,  I  must  begin  with  saying  a  few  words 
upon  the  appeal  which  was  made  to  your  feelings  by  the 
prisoner,  in  regard  to  his  situation  $ind  the  conduct  of  his 
defence ;  it  being  only  last  night,  as  was  said,  that  his 
counsel  knew  any  thing  of  the  case.    I  hope  you  all  know, 
that  there  is  no  man  in  this  country,  let  him  be  the  mean- 
est, the  poorest)  and  the  most  obscure,  who  need  stand 
in  that  situation ;  because  I  will  venture  to  say,  that  there 
is  no  criminal,  who,  after  his  comipitment,  does  not  know, 
and  is  not  told  by  numerous  persons,  that  he  has  nothing 
to  do  but  apply  by  petition  to  this  Court,  who  will  assign 
counsel  and  agent  for  him^  and  they  are  bound  to  conduc^ 
his  defence.  ^ 

■^  Another  circumstance  was  stated,  that  his  counselj^  con- 
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1810.  trjEiry  to  all  his  former  practice,  had  been  denied  s  sight 
of  the  precognition.  What  this  practice  may  hare  beeny 
or  what  instances  of  indulgence  maj  have  been  expeii« 
enced  in  the  course  of  it,  it  becomes  not  me  to  dispute; 
but  this  I  know»  that  it  never  was  mj  practice,  wliile  I 
held  the  office  of  his  Majesty'^s  Advocate,  to  show  tlie  pro* 
cognition  to  any  person,  except  the  various  magistrates, 
my  own  deputies,  and  the  other  official  people ;  and  I  be- 
lieve it  never  was  the  practice  of  any  former  Lord  Advo- 
cate. I  conceive  the  law  to  be,  that  the  precognition  is 
sacred,  to  be  seen  by  none  but  the  Crown  counsd ;  and  as 
for  the  practice  that  is  spoken  of,  it  must  have  been  m 
matter  of  mere  personal  indulgence. 

Having  stated  thus  much  upon  the  complaint  that  has 
been  made  of  hardship  by  the  prisoner,  I  think  it  neces* 
sary,  before  saying  any  thing  upon  the  particular  dream* 
stances  of  the  case,  to  make  a  few  remarks  upon  the  ge* 
n^al  nature  of  the  evidence,  whidi  is,  not  the  direct 
statements  of  those  who  swear  that  they  saw  the  crime 
committed,  but  consists  of  reasoning  from  a  long  cbain 
of  circumstances. 

The  distinction  betw^n  direct  and  indirect  evidence 
was  well  stated  by  the  counsel  for  the  prisoner;  and  I 
perfectly  agree  with  it,  except  in  one  particular^  where.  I 
think  he  carried  his  argument  too  far.  In  stating  the 
Qature  of  circumstantial  evidence,  he  obseived,  that  the 
r^sult  of  it  must  be  so  strong  as  to  exclude  the  possflnlity 
of  any  other  person  but  the  prisoner  having  committed 
the  crime.  But,  if  this  be  true,  it  would  overthrow  the 
certainty  of  all  evidence^  even  the  most  direct ;  sinoe^ 
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though  a  hundred  people  were' to  swear  that  tfaej  saw  1810, 
the  crime  committed^  there  b  still  a  possibility  that  thej 
majr  be  all  perjured,  and  therefore  it  never  can  be  de^ 
inanded  of  circumstantial  evidence,  or  of  any  evidence,  that 
it  shall  exclude  the  possibility  of  all  suppositions  but  one; 
it  is  only  necessary  to  create  such  a  degree  of  reaaour 
able  conviction  as  may  satisfy  the  minds  of  the  jury^ 
though  by  no  means  exclude  the  possilMiity  of  the  fact 
being  otherwise.  All  may  be  true  that  the  witnessea 
L«re  sworn,  and  yet,  by  possibUily,  this  mun  may  be  in. 
nocent ;  and  so  it  would  be,  though  every  one  of  them 
had  stated  that  they  saw  him  murder  the  deceased. 

That  being  the  case,  let  us  consider  the  amount  of  the 
avidence  that  has  been  laid  before  us.  That  Howie,  the 
deceased,  was  murdered  and  robbed,  is  a  fact  which  it  is 
utterly  impossible  to  dispute.  Of  that  there  can  be  no 
doubt.  And  the  question  cpmes  to  be.  Who  committed 
the  crime  ?  But,  before  proceeding  to  inquire  whether  it 
was  the  prisoner  or  not,  it  is  proper  to  consider  whether 
there  is  any  evidence  or  probability,  or  even  possibility, 
that  any  of  the  others,*  and  especially  Traill,  was  the 
guilty  person.  Traill  was  found  in  such  suspicious  cir-< 
eumstances,  that  the  persons  who  discovered  the  body 
charged  him  with  the  murder  at  once ;  and  it  was  natu* 
ral  to  do  so,  because  they  saw  him  coming  out  of  the  ^ 
wood, — a  most  si^picious  circumstance  clearly,  and  not 
less  so  on  account  of  his  being  drunk ;  insomuch,  that  I 
think  it  must  have  gone  hard  with  Trail,  if  he  had  nfit 
been  able  most  sufficiently  to  account  for  every  moment 
of  his  time.  I  think  it  could  hardly  be  him  by  possibi*) 
l^ty.  And  let  us  examine  the  evidence  on  this  point 
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1810.  The  whole  partj  left  Ireland^s  neariy  at  the  same  mo* 
meat,  and  they  all  met  agun  at  the  toll«bar ;  Barnc!, 
Ritchie,  Howie,  Traill,  Dandle,  and  some  others.  The^ 
were  all  in  a  body  about  the  toll-bar ;  and  there  TraiD 
met  with  a  very  serere  accident,  which  brought  him  to  the 
ground.  They  left  him  sitting  there;  and  some  suspidons 
being  expressed,  that  Dandle  had  bad  intentions  with  re- 
gard to  Howie,  it  was  agreed  to  follow  them ;  and  ac- 
cordingly, they  all  followed  Dandie  and  Howie  up  the 
hill,  leaving  Traill  so  sitting  disabled  upon  the  ground. 
What  follows?  Traill  never  joins  them,  nor  foUows 
them.  They  go  on  to  the  interview  which  they  had  with 
Dandie  and  Howie.  They  then  came  back,  and  found 
Traill  where  they  had  left  him.  And  what  was  brooding 
in  his  mind  ?  Not  Howie,  but  the  blow  which  he  had 
got  from  the  tolLkeeper,  and  he  proposed  to  go  back  for 
the  purpose  of  being  revenged.  They  refused,  and  re- 
turned home ;  and  tiiis  took  place  exactly  as  the  Cupar 
bell  was  ringing  five.  Then  tiim  to  the  evidence  of 
Walker.  He  goes  out  of  Cupar  just  about  the  same  tim^ 
or  within  ^  few  minutes  after.  He  meets  the  others  re- 
turning  to  Cupar,  and  he  finds  Traill  in  the  very  same 
situation  in  which  they  had  left  him ;  he  enters  into  con- 
Tersation  with  him ;  he  is  accompanied  i^  the  hill  so  ftr 
by  Traill,  who,  he  says,  seemed  to  be  exceedingly  drunk, 
^and  then  sat  down  to  alter  or  mend  something  about  his 
shoes.  This  must  have  been  about  a  quarter  past  five. 
Walker  goes  on,  leaving  Traill  a  long  way  short  of  the 
place  where  Howie  was  found,  and  he  proceeds,  seeing 
none  of  the  three ;  so  that  Howie  must  have  been  dis- 
posed of  before  Walker  parted  with  Traill,  and  the  per- 
son must  have  made  his  esci^.     Traill  then^  according 
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'to  his  own  account,  went  into  the  wood,  fell  asleep,  and  1810. 
wakening  on  hearing  the  noise,  stumbled  on  the  murder- 
ed man  and  the  partj  who  had  found  him ;  but  that  he 
committed  the  crime  is  impossible.  The  man  must  have 
beeti  murdered  before  he  came  up.  Walker  indeed  says, 
that  he  heard  no  groans ;  but  Howie  may  not  have  sufii- 
ciently  recovered  at  that  time  to  be  able  to  utter  a  groan. 
Besides,  he  said  he  was  deaf,  and  consequently  may  not 
have  heard,  groans  though  they  were  uttered ;  at  any  rate, 
he  passed  on,  saw  nothing,  and  dreamed  of  nothing.  If 
he  had  seen  Howie  still  alive,  it  could  have  been  argued, 
that  Traill  might  have  passed  up  the  hill  and  murdered 
him,  after  Walker  was  out  of  sight.  But  Howie  was  not 
seen,  and  therefore  there  is  not  now  the  smallest  doubt 
that  he  is  not  guilty  of  the  murder. 

Another  circumstance,  corroborative  of  the  account  he 
gives  of  himself,  is,  that  he  says  he  had  on  a  pair  of  tight 
shoes,  and  stopped  to  take  them  down  in  the  heel,  and 
down  in  the  heel  they  are  found.  Traill  was  not  in  a 
state  fit  to  quarrel.  He  said,  to  be  sure,  that  he  knew 
who  did  the  deed ;  and  he  explained  this,  by  saying,  that 
he  thought  the  whole  party  had  had  a  fight.  Traill  did 
not  know  that  he  was  robbed,  nor  probably  that  he  was 
seriously  hurt.  Perhaps  none  of  them  suspected  that  he 
was  murdered,  but  believed  that  he  had  been  beat  in  a 
quarrel  with  his  companions.  Then  let  us  come  to  the 
rest  of  the  case.  That  it  could  have  been  any  of  the 
other  men  is  physically  impossible,  because  they  returned 
to  Cupar,  by  Dandie^s  own  account.  They  left  him  and 
Howie  together;  and  he  does  not  deny  this  in  his  decla^ 
ration;    They  went  away  down  the  hill,  and  were  seen 
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1810.  returning  to  Cupar  as  the  bell  rung  five.  That  thejr  art; 
guilty  is  impossible.  Why  then^  is  it  the  prisoner?  Here 
jou  must  go  back  to  Ireland's  house ;  and,  from  the  mo- 
ment that  they  left  it,  there  are  most  strong  and  fatd 
.circumstances  of  suspicion  against  him.  In  the  first  placti 
after  the  party  had  left  Ireland'^Sy  he  lingered  behind  up- 
on a  feigned  cause.  There  is  no  eridence  whatever  that 
any  body  struck  him.  He  himself,  indeed,  in  hia  deda- 
.ration,  tells  a  story  of  a  long  fight,  of  which  there  is  not 
only  no  evidence,  but  which  is  disproved  by  Ireland  and 
his  wife,  who  swear,  that  there  was  no  noise,  fighting,  nor 
riot,  nor  no  quarrel ;  and,  as  there  was  no  quarrel,  who 
should  strike  him,  or  why  should  any  body  strike  him  i 
The  probability  is,  that  he  staid  behind  upon  this  pretence, 
thinking  that  Howie  had  not  leftthe  house ;  but,  be  that  as 
it  may,  what  happens  ?  Dandie  comes  back ;  they  leave  the 
Jiouse  together;  and  Ireland'^s  wife  positively  swears, 
that  in  a  little  she  saw  and  heard  his  voice  at  the  door, 
demanding,  where  is  the  man  who  is  to  stop  in  the  house 
all  night  ?  What  business,  what  concern  had  he  whe- 
ther Howie  was  to  stop  in  the  house,  or  where  ha  was  to 
stop. 

There  is  no  evidence  that  they  were  relations,  indeed 
.they  were  hardly  acquainted.  It  is  not  true  that  Howie 
lodged  in  a  relation  of  the  prisoner'^s  at  Ceres.  What  bu- 
.siness  had  he  to  enquire,  or  be  informed  upon  the  subject 
.Mrs  Ireland  told  him,  that  he  knew  the  man  was  already 
gone;  upon  which  he  immediately  goes  away.  And  wha« 
does  he  go  ?  He  follows  directly.  Does  he  go  home  P 
Does  he  go  to  his  father'^s  house?  No.  He  remains 
about  the  toll  bar,  and  he,  of  all  tlie  party,  19  the  only 
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4»ne  who  attaches  himself  to  Howie.    The  others  remftin   1810. 
on  the  other  side  of  the  toll,  but  he  goes  forward.    Then 
what  happens  ?    Had  he  anj  business  at  Ceres  ?    Any  re- 
lation there?  None.    Was  it  there  that  Howie  lodged 
with  a  relation  of  his?    Not  true.    But  he  goes  awaj 
with  Howie  hj  himself,  not  knowing  that  the  others  fol- 
lowed him,  for  thej  remained  behind  a  little.    But  thej 
had  seen  Dandie  go  awaj  with  Howie,  and  knowing  that 
it  was  not  his  road  home,  this  struck  them  as  a  suspicious 
circumstance.  One  of  them,  either  Bamet  or  Ritchie,  but  n^^ 
matter  which,  since  it  is  plain  that  there  was  among  them 
a  conviction,  that  the  prisoner  was  to  rob,  or,  as  thej  call 
it,  to  tpunge  Howie :— one  of  them  proposed  to  follow  him 
on  that  account,  and  accordingly  thej  all  went  after  him, 
and  thej  overtook  him,  and  passed  him  on  the  road  ;  and 
it  is  not  clear  to  me,  that  the  blow  was  not  given  bj  that 
time.    Hearing  one  of  them  cough,  however,  thej  return- 
ed, found  the  prisoner  and  Howie  standing  together,  and 
then  what  takes  place  ?   The  circumstances,  I  confess,  are 
so  strong  as  almost  to  turn  the  other  waj,  tod  to  be  in 
favour  of  the  pannel,  for  thej  gave  him  a  solemn  warning 
desiring  him  to  come  awaj  home.    But  no !    Strange  to 
tell !   he  persists  in  going  home  with  Howie.     He  said  he 
would  go  home  with  him ;  and  gives  for  a  reason  the  false 
statement,  that  he  had  a  relation  in  Ceres  with  whom 
Howie  lodged.   Thej  repeat  their  warning,  even  in  a  more 
solemn  manner ;  and  I  own,  that  to  suppose  that  a  man  so 
warned,  caught  in  the  fact  almost,  or  at  least  the  verj«  in- 
stant before  the  fact,  should  jet  have  the  courage  to  per- 
sist in  spite  of  such  circumstances,  is  almost  incredible. 
But,  alas !  what  I  suspect  is,  that  the  crime  had  been  then 
more  than  half  committed ;  and  that  blinded  bj  his  fears. 
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1610.  arid  not  seeing  the  consequence  of  what  he  was  bringing 
on  himself,  he  did  not  quit  Howie.  But,  says  the  prison- 
er, I  shook  myself  loose  of  Howie,  I  followed  my  com- 
panions within  sight,  so  as  to  distinguish  them,  and  when 
they  went' through  the  toll  bar,  I  struck  across  by  another 
way,  and  went  home  as  the  bell  rung  fiye.  That  is  the 
story  he  tells  you. 

Now,  if  it  were  true,  is  it  not  remarkable,  that  if,  after 
the  warning  given  him,  after  the  suspicions  which  he  saw 
them  entertain,  he  followed  them  so  close  upon  the  heels, 
as  to  know  them,  he  should  never  have  called  out  to  them, 
and  said  here  I  am,  I  have  shaken  myself  loose  of  Howie, 
you  see  your  suspicions  are  unfounded.  It  is  almost  in^ 
credible  that  he  should  not  have  done  so ;  but  he 
does  no  such  thing;  he  says,  however,  that  he  took  a 
nearer  way  to  his  father'^s  house,  which  he  reached  just  as 
the  bell  rang  five ;  and  even  says  that  he  went  immedi- 
ately to  bed.  Is  that  true  P  It  is  not — not  one  word  of 
it :  For  instead  of  going  to  his  father^s  by  the  road  which 
comes  dotirn  from  Ceres,  he  is  seen  by^he  slaters  upon 
the  road  betwixt  the  toll  bar  and  Cupar ;  and  in  place  of 
having  crossed  the  road,  he  is  seen  passing  through  the 
little  common,  the  back  way  to  his  .father^s  house,  going 
in  the  very  opposite  direction  from  what  he  would  have 
done  if  he  had  come  from  the  Ceres  road. 

Without  going  further,  these  are  most  dreadful  circum- 
stances. A  man  robbed  and  murdered,  and  the  person 
last  seen  in  his  company-— traced  to  his  company-'-almost 
to  the  very  instant  when  the  fact  must  have  been  com* 
mitted.     Not  only  was  the  prisoner  the  last  man  in  bi^ 
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cdaifian^,  but  he  can  gi^e  no  account  of  himsdf'buta'  1810. 
false  account.  £ven  the  story  that  be  had  gone  straight 
home  is  not  true.  It  cannot  be  true.  Had  it  been  earlier 
in  the  season^  when  there  is  more  daj  light,  it  ia  possible 
that  there  might  have  been  soine  mistake.  But  fiva  is  at : 
least  a  quarter  before  sun-rise.  Six  <»^clock  is  the  verj 
40oziesl  that  tradesmen  go  to  work,  so  that  there  can  bd 
DD  mistake.' 

'  These  '^are  cirdumstances'  of  strong  and  grievoun  sus- 
]^cion^  itideed)  not  pirhiqps  exclusive  of,  the  possibility 
that  some  other  person  may  have  been  guilty,  but  not  enii 
^ling  me  to  believe  that  this  man  is  innocent.  When 
examined  upon  the  matter  before  the  Sheriff;  he  emitted 
various  declarationsi  I  have  noted  thesfe  declarations  till 
I  am  tired,  page  after  (>age,  where  he  tells  the  most  posi^ 
live  and  palpable  falsehoods.  The  whole  story  of  hi^ 
having  gone  home  to  his  father^s  house  by  crossing  the 
Ctf  es  roadj  not  bne  word  of  it  is  true*  Thfe  slaters  saw 
him  coming  as  it  Were  from  Cupar,  and  they  believed  him 
to  be  just  coming  froni  the  market  Then  he  accounts 
for  his  not  being  at  the  parade  next  day,  by  saying  that 
he  had  got  leave  of  absence ;  another  gross  falsehood. 
But  ^pose  he  had  been  mistaken  in  this,  he  assigns  a 
reason  for  getting  leave  from  serjeant  Henderson,  as  to 
vfhich  he  coald  be  in  no  mistake,  namely,  that  he  had  former^ 
ly  carried  a  letter  from  the  serjeant  to  his  father.  Serjeant 
Henderson  swears  that  he  never  gave  him  any  such  letter ; 
and  that  the  leave  was  not  given  him  Upon  the  day  in 
question,  the  prisoner  himself  states ;  for  he  says  that  hd 
had  got  it  on  the  Tuesday,  for  the  Wednesday  and  the 


ISO  vn  TRUX.  ov  JOBir  lUmnBy. 

1810.  Thursday.    Could  the  serjcant  be  miftaken  ?  Is  H  pomL 
ble  to  imagine  it  ?   It  is  utterly  impossible. 

In  rilort^  all  these  circumstanoes  are  drcumatances  of 
most  grievous  suspicion,  which,  I  oonfess,  I  cannot  hj 
out  of  my  view.     J  cannot  reconcile  it  to  my  mind  that 
this  man  is  innocent.    At  the  same  time  it  is  my  duty  to 
tell  you,  that  there  are  other  circumstances  that  wd^ 
in  his  favour.    First,  it  is  a  very  strong  circumstance  that 
Howie,  who  was  stupified  and  drowsy,  but  not  inaeasdile 
when  he  was  roused,  upon  beiog  deliberately  asked  wha 
did  the  deed;  answered,  he  did  not  know;  and  when 
asked  if  Dandie  did  it,  said  he  did  not  know  Dandie. 
That  is  possible ;  but  the  extraordinary  thing  is,  thai  if 
it  was  Dandie  who  knodced  him  down,  be  shouM  have 
forgot  ill  the  circumstances  BtteMMUng^it^    The  only  way 
of  accounting  for  it  is,  that  he  was  so  beastly  dnmk  al 
to  be  unable  to  dbtinguish,  or  recoHect  anything;  and 
yet  that  is  far  from  the  state  in  which  he  is  described 
by  the  witnesses ;  for  Ireland  swears,  that,  though  Howie 
had  been  drinking,  he  did  not  think  him  dnmk.     Whe- 
ther going  out  to  the  air  had  increased  the  dSects  of  the 
drink  to  such  a  d^ee  as  to  render  him  unconscioas  of 
who  it  was  that  murdered  him,  may  be  a  question ;  bat 
certainly  Ireland  does  say,  that  though  he  could  know  he 
had  been  drinking,  he  was  not  drunk.    Secondly,  there 
is  another  very  material  circumstance ;  for  most  undoubt- 
edly what  would  have  been  conclosive  against  the  prisoner 
on  the  one  hand,  ought  to  make  for  him  on  the  other, 
when  the  fact  is  different.    If,  when  asked  who  murder- 
ed him,  Howie  had  said  that  it  was  one  of  die  people 
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tibat  were  with  hini  in  Ireland^  that  would  have  been  1810. 
conclusive  against  the  prisoner ;  an4>  on  the  othar  hand^ 
when  he  sajs  that  he  did  not  know  who  it  was,  and  did 
not  know  Dandie ;  and,  if  it  is  at  least  doubtful  whether 
Howie  was  so  drunk  as  to  be  incapable  of  recollection, 
these  are  circumstances  that  weigh  verj  strongly  in  his  fa* 
▼our. 

There  is  another  circumstance  brought  in  evidence 
against  him  which  struck  me  as  much  in  his  favour,  if  he 
had  not»diBclaimed  it  by  his  declaration ;  and  that  i$,  his 
mother  sending  for  the  girl  Blyth  to  help  her  to  wash. 
That  shews  no  suspicion  in  the  people  of  the  house ;  for 
certainly  they  would  not  have  sent  for  assistance  if  there 
had  been  blood  to  wash  out  of  clothes.  The  very  slight 
drop  of  blood  upon  die  nilBe  of  his  shirt  may  be  account- 
ed for  from  the  cut  finger.  That  b  an  immaterial  eir-' 
cumstance,  and  it  is  treated  as  a  joke  both  by  himsdf  and 
the  girl.  But  these  things  which  would  have  been  in  his 
favour,  he  chuses  utterly  to  deny ;  positively  declariog, 
that  he  had  gone  out  long  before  the  girl  Blyth  came  io,  or 
that  she  made  any  remarks  to  him  whatever.  Still  how- 
ever the  circumstance  remains,  that  the  family  had  no  belief 
that  there  was  any  thing  wrong,  otherwise  they  never 
would  have  sent  for  assistance  to  help  them  in  wash* 

Anodier  circumstance  operates  in  his  favour ;  that  hav* 
ing  got  his  pantaloons  dirtied,  he  sits  down  openly,  before 
the  girl  Blyth,  to  pipe-clay  them.  It  is  said  that  he  bad 
washed  the  breeches  in  secret ;  why  then  did  he  not  clean 
^he  pantaloons  in  secret  ?  Bjat  with  regard  to  the  breeches 
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1810.  there  are  very  strong  suspicions '  indeed,  arising  from  liir 
own  declaration.  Instead  of  openly  acknowledging  that' 
he  had  on  these  breeches,  and  as  to  the  blood,  sayng 
that  it  must  have  been  Mood  from  his  finger,  he  positivdj 
denies  that  he  had  them  on  for  fourteen  days;  and  yH 
they  are  fopiid  wet  at  th^  knees,*— the  very  place  where 
those  marks  are  which  the  witnesses  took  to  be  bloods 
This  is  rendered  more  suspicious  from  his  own  dedara- 
tion,  which,  if  it  be  true,  'would  have  made  it  impostible 
that  the  breeches  could  have  been  wet;  lor  if,  as  lie  says,* 
they  had  remained  so  long  in  his  bed,  nothing  that  could 
have  been  called  blood  cQuld  have  been  squeezed  out  of 
them,  since,  in  that  time,  whatever  it  was,  it  would  have 
become  hardened.  They  may  have  been  re<^ntly  touch-* 
ed,  recently  wetted,  whether  from  any  struggle  from  the- 
parties  having  been  down,  and  his  knees  wet  with  the 
dew,  or  from  attempting  to  wash  them  afterwards  whoi 
he  came  home,  cannot  pow  be  known.  But  so  it  is;* 
there  they  appear  in  such  a  state  as  rendered  it  possible 
for  Dr  Dempster  to  squeeze  out  a  drop  oC  what,  from  the 
taste  and  smell,  he  believed  to  be  blood. 

Such  are  the  leading  circumstances  of  the  case.  It  is  « 
case  which  will  require  your  full  and  cautious  considera^ 
tion.  Put  remeitiber,  that,  in  c^es.  of  difficulty,  you  are 
not  to  form  your  opinion  one  way  or  another  merely.^ 
cause  it  may  require  time  and  reflection  to  form  a  just 
opinion.  You  are  to  w^igh  the  whple  cirqumstances 
coolly,  deliberately,  ai|d  maturely ;  i^id,  if  the  tendency 
of  all  the  evidence  produces  in  your  minds,  fiotwithstaodi. 
iag  other  circumstances  that  are  favourable,  a  firm  con* 
yiction^that  this  man  |s  guilty,  tfa^  yerdic^  you  wiD 
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;tQrD.    Buty  on  the  other  hand,  if  the  proof  is  not  vatis-   1810. 
factory,  it  is  your  duty  to  lean  to  the  side  of  mercy.   Yoa 
will  either  find  not  guilty  or  not  proven,  as  it  may  appear 
proper  to  you.    I  freely  confess  to  ypu,iny  impression  is^ 
jthat  he  i$  guilty. 

The  Jury  were  then  enclosjed,  and  next  day  returned 
a  verdict,  finding,  by  a  plurality  of  votes^  the  libel  iVTcC 

The  pannel  was  afl^r^ards  assoilzied  simpUdter,  aQ4 
dismissed  from  the  bar. 

Counsel  for  the  Crown-r-Lord  Advocate  (Golqubpun), 
Solicitor-General  (Boyle),  and  Alexander  Maconochie» 
Esq. ;  Agent,  Hugh  Warrender,  W.  S.  Counsel  for  the 
prisoner— -John  Hagart,  E^. ;  Agent 
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